c Urn We 5368-\0- LPQ2b0 
Ghez Madras Saw, Journal 


‘EDITED BY 
VY, KRISHNASWAM AIYAR, B.A. BL 


P, R. SUNDARA AIYAR, B.A, Bol. 


P, Se Sovaswamr Arar, EA Bole 








Volume xh 
1900. 








= Ja 
S (nor vo pe neers, oe 
| 2 RY 
Ea g\ i 
SRTMENT O es 


Wublished by 


P. S. SIVASW AMI AIYAE, B.A. B.L, 
45, High Gourt Buildings, Madras. 


Mayas, 


PRINTED BY GRAVES, COOKSON & CO., SCOTTISH PRESS. 


mrema eee 


i 1901. 






part iani 





+ 
GARKI 
were est : 

s aD $: 
Rei vih 


PEAN 





mn 
fs 


y 


` 
DARSE EE 8g ree , 







We TAPING ae en ne + i 





Leaders :— 


Administration of Civil Justice for 1399 a = 320 
A mere right to Sue... "e she se 3 a 309 
Ancient Hindu -Procedure oe oe wt 275 
Arrears:of Maintenance, claims for 243 
Constitution of the Chartered High Courts .. Wee ade e one 49 
Crown’s right of Reply... er a : den Tuai a 316 
D'Santos v. Queen Empress r P P a ae a ee SI 
Hindua Gains of Learning Bill oe . - 1 
[mperial Court of Appeal, The als 
Irrigation Cess Bill, The... a pi d Ta ue 88 
Judicial Committee of the Privy Council, The = 323 
Jurisdiction of Civil Courts in suits for infringement of Copyright ... 59 
Mortgagee’s Power of Sale is a eh ae Gh, wee ace 19 
Power of a Karnavan of a Tarwad to make an adoption iis 217 
Right to Maintenance out of Impartible Estates. ... sic Oe Shae 312 
Second Appeal Bill, The |; F ; i di a. 353 
N. A. Subrahmanya Iyer v. Queen anaes ess . 173- 

131 


Topics of Malabar Law :—Karnavau ‘ re 
Do. do, contd. a a i 187 
Notes of Indian Cases :— . 
Il.—ALLAHABAD SERIES. ' 
. LiL. 
Abdul Gafur v. Raja Ram  .. o o 22 As, 202 287 


Balbir Sing v. The Secretary of State for India in. E 22 A., 96 150 
22 A., 149 281 


22 A., 168 258 


bal 


- Balkishen Das v. Legge 


Banke Lal v. Jagat Narain 4.00. o an m 

Basdeo' v, John Smith Sa se .. 22A., 5d 107 
Bhagwanta v. Sukhi ... a sn a „. 22A; 88 67 
Bimal Jati v. Bhiranja Kuar ... wis zei ... 22 A,, 288 286 
Bisheshur-Dial v. Ramsarup ` ... ise ane o. 22 À. 284 288 
Bansidhar v. Ganeshi um sia p | 22 A., 3888 328 
Ohand Mal v. Lachmi Narain ... es Ms we 22 A. 162 252 
Chhiddu Singh v. Durga Dei .. 2 aie ... 22 A., 382 382 
Dumodar Das v. Muhammad Husain ... es . 22 A., 351 f 328 
Debi Sahai v. Sheo Shanker Lal i ie » 28 A., 358 328 
Dhani Ram v. Chaturbhnj ie ae os n. 22 A, 86 149 
Ganga Baksh v. Rudar Singh ... a i we (22 A., 434 363 
Hem Kunwar v: Amba Prasad... aa ig ws 22 A, 480. 862 | 
Kaunsilla v. Chander Sen ‘is wae ast we 23 An 877 3831 


Lalman Das v. Jagan Nath Singh oP oF «6-22 A,, 876 331 


o. 
iv , 
a - L uR MLJ. 
Page. 
Mathura Singh v. Bhawani Singh ee fas we 22 Å., 248 286 
Moti Ram v. Kundan Lal “ eee? 3 ww» $22 A., 880 332 
Muhammad Askari v. Radhe Ram Singh i „> 224,,3807 288 
Ram Bhurose v. Kallu Mal ¢... ee is a 22 A., 185 197 
Rampal Singh v. Murray & Co. nae a „o 22 A, 164 252 
‘Roshan Singh v. Balwant Singh des sie s. 224,191 258 
Sah Lal Chand v. Indrajit si T « 22 A, 370- 8330 
Sher Singh v. Diwan Singh s ie is .. 22 A., 366 330 
Shiam Lal v. Chhaki Lal oe ies BN ... 22 A. 220 258 
Thakur Rain v. Katwara Ram... or T .. 33 A., 358 329 
TI -BOMBAY SERIES. 
Bromley v., G: I. P. Ry. Company ds ne .. 24B, 1 69 
Devjiv, Samhu T P 3 o 2&B,185 152 
Lakshmi Shankar v. Vishnuram ss oa . 2483, 77 107 
Panchappa v. Sangambasawa ak es .. 24B., 89 107 
Shivmurtappa v. Virappa as sei . 24 B. 128 181 
IV-—CALCUTTA SERIES. 
Beni Pershad Koeri v. Dudnath Ray si .„ 250., 156 152 
Jogendrachunder Ghose v. ful Kumari Dassi ... 27C., 77 108 
Haridas Acharjia Chowdhry v. Baroda Kishore Achariia 
Chowdhry... ae 7 ies we 27C, 38 104, 
Madhusudhan Das v. Govinda Pria Chowdhurani we 270, 34 104 
Mauladan v. Raghunandan Pershad Singh or we 2i Oa T 69 
Rajib Panda v. Lakhan Sendh Mahapatra i og, (20 Gee LL 7 
V.—MADRAS SERIES. 7 
Anantanarayana Ayyar v. Kuttalam Pillai sas . 22 M. 48 37 
Appa Rao v. Suryaprakasa Rao Sti ts .. 28M., 94 150 
Appa Rao v. Venkataramanayomina .... isis uw 238 M, 55 105 
Assan v. Pathuma ... a. ae we rr we 22 M.e, 494 37 
Collector of Trichinopoly v. Sivaramakrishna Sastrial... 23 M., 78 106 
@nana Sambaudha Pandara Sunnadhiv, Velu Pandaram. 23 M.,271 254 
Gourachandra Patnaikuda v. Vikraina Deo ies » 28 M, 867 364 
Krishnagami Konan v. Ramaswami Iyyar rT . 22 M., 619 
Mallesam Naidu v. Jugala Panda ‘ys se a. 23 M., 292 
Marappa Goundan v. Rangasami Goundan aioe .. 23M, 89 
Mayan Pathuti-v. Pakuran .. ° .. ee a. 22 M,, 847 
Mustapha Saheb v. Chanda Pillai sad " „o 28 M. 179 
Muthyramanan Chetti v. Ettappasami te .. 22 M., 872 
' Nallamuth Pillai v. Betha Naickan  ... Si . 28M, 37 
Narayana Patiar v. Viraraghava Pattar ne . 23 M., 184 
Ramanathan Chettiar v. Levvai Marakayar Sui » 28 M., 195 
Ramanarasu yv. Buchamma ..., T in . 23 M., 282 
Ramaswami Sasirulu v. Kameswara Amma „a 28 M., 361 





Ramayyav. Krishnumma ... is m n 28 M. 114 


= aap SF 


| Ei 
ee. eee , O= LLR ML, 
ates, Page. 
`? Rose Ammal v. Rajsrathnam Ammal ... w aae 28M., 33 68 
Sankara Menon v. Gopala Pattar ` ... a « 23 M,, 121 151 
Seshayya v. Noarasamma aa in oa .» 23 M, 357 36 
: Srinivasa Chariar v. Raghava Chariar ... ps: .. 23M, 28 68 
Srirangammal v. Sandammal ... agi sei » 23 M, 216 225 
. Subbaraya Pillai v. Ramasami Pillai .. eg wv. 28 M. 171 199 
Venkatrama Ayyar v. Madalaiammal .. n. .. 23 M., 169 198 
Venkata Vijiya GQopalaraju v. Thimmayya lentulu 22M, 314 3b 
Virataghava Ayyangar v, Ponnamma!l ... is . 28 M., 60 105 
Zamorin of Calicut v- Narayanan Mussad Spe we 22 M., 325 30 
Summary of Recent Cases-~ ` « 
Indian Cases— 
Baldeo Prasad v. Madan Mohan Lal... ~ 2A. W. N., 1900, p. 42 161 
Banke Lal v. Damodar Das ... vei A. W. N., 1900, p. a1 160 
| ` APPEAL CASES. 
English Cases :— : L. R 
Bowman v. Bowman.. 7 vis an À (1899) A. C., 518 71 
Broughton v. Commissioner of S Duties .. (1899) A. 0., 251 38 
Canadian Pacifis Railway v. Parke ... ia (1899) A. ©., 585 72 
Gluckstein v, Barnes — A 2 . (1900)A.C., 2910H. L. 264 
Falck v. Williams ... oe . (1900) A.C., 176 P.C, 263 
Forman & Co, Proprietary v The Ship “ ides- 
dale” .., j os ay „.. (1900) A. C., 190 B.C, 264 
McLeod v. St. ee ‘as i aa (1899) A. ©., 549 74 
North Eastern Railway v. Hastings ... .-+ (1900) A, C., 260 H. L. 265 
Owners of the steamship ‘‘ Mediana” v. Owmers, ~ 
Masters and Crew of Lightship “Comet? ...(1900) A. C., 118 H. L. 262 
Pilkington v. Gray ... cue ne . (1899) A. C., 40] P. ©. 39 
Raubon Steamship Company v. London Assurance. (1900) A. C., 6 159 
Teacher v. Calder... eee eek oe (1899) A. C,, $51 70 
Trinidad Asphalt Co. v. Ambard ay ies (1899) A. O., 594 74 
Victoria Corporation v. Patterson ‘8 a 1899 A. C., 615 15 
Wyman v. Paterson ... wii a . (1900) A, C. 271 H.L. 
. ° (8e.) 266 
‘CHANCERY DIVISIO CASES. 
. Ashby v. Wilson... eet (1900) 1 Ch., 66 158 
- Attor ney-General v. Brighton and Hove €o.- , 
- Operative Supply Asxociation ... ...(1900) 1 0h., 276 C. A. 227 
Bird v; Philpott .. T re is (1900) 1 Ch., 822 338 
Boosey v. Wright .. ss we ...(1900) 1 Ch., 122 C. A. 199 
_ Burchell v. Wilde... iis a .. (1900) 1 Cb., 551 10.4. 338 
Carter, In re— ves re me ‘ad (1900) 1 Ch., 802 337 
" Olifden,; Lord In re—Aunaly v. Agar-Ellis > (1900) 1 Oh., 774 387 


. 
i* 


VE 
q p ajata ‘ Ir R. M. In J. 
i: Page. , 
‘4 Cols v.: Carlier ss sos ai Ss (1900) TI Ch,j.410- 370 
Oonsolidated Exploration and Finance Co. v. : 
Musgrave Pe ex ae oe (1900) 1 Ch., 37- 156 - 
Cornwall:v, Henson $.. A ii (1899) -2 0h, 710° 114 
DeBraam v, Ford ... ai g -„ (1900) LCh.,142 C. A” 200- 
Didisheim v. London and Westminster Bank ... (1900) II Oh., 15° O.A2 38 
Dixon, In re—Heynes v. Dixon nis asa (1899) 2.Ch., 561- 112 
Dixon v. Kennaway & Co a ues” | he (1900) 1 Gb., 888° 339 
Dixon. v. Winch ie s ‘i .. (1900) 1 Ch., 736 ©. A. 336 
Dodds v. Pearson ... maa ies oi (1900) 1 Ch:, 801° 387 
Farina v. Fickers w cs jji (1900) 1 Ch., 33i 228 
Gifford Lord v. Lord Fitehardinge ae (1899) 2Ch.,32 9. - 40 
Glubb, In re— Bamfield v. Rogers «a (1900) 1 Ch354 U..A; 256 
Honor, v. Equitable Life Assurance Society of _ p 
the United States - a se (1900) 1 Ch., 852 340 
Hope v. Walter S .. (1900) Ch, 2570.A. 225 
John Brothers Abergaw ENR v. Holmes ~... (1900) Ch., 188 C. A» 201. 
Johnston v; Boyes aec io ii a (1899) 20h., 73- 40), 
' Jones v- Barnett ros ae = .. (1900) I Ch., 370 C. A, 256 
Jones, Ew parte ‘gos a ii ake (1900) 1 Ch., 220 . 208 
Kelley, In res-Tyson v. Kelley cas Ši (1899) 2 Oh., 530 112 
.Littledale v. Liverpool College . (1900) 1 Ch., 19 C. A. 156 
Londgu and Northem Bank, In ve ... i (1900) 1 Ch., 220 203 
Maddock, In re—Butt v. Wright (1899) 2 Ch., 588 116 
Marshall & Salts Contract, Inve— ~a. nites (1900) IT Oh., 202 - 366 
‘ Maudslay, Sons -and/ Field, In re~Maudslay v. E aea i 
Maudslay, Sons and - Field iad "+ (1900) 1 Ch., 602° 384 
May v. Platt ols sity i es (1900) 1Ch., 616 334 
-Mutton v. Peat ` `s Les ves .. (1900) 2Ch,C,A.- 366 
Powell v; Powell -":. . ae us (1900) 1 Ch.,'243- 204, 
Price, In re—Tomlin v. int s ‘a (1900) 1 th., 442 - 267 
Raybould, In re—Raybould v. Turner "eee (1900}--1 Chi, 199 202 
` Rice v. Noakes& Coc - o. we (1900) 1 Chi, 213° © 202 
- Roberts v. Gwyrfai-District Council «... . — ... (1899) 2 Ch., 6080.'A.- © 118 
' Rosenbaum v. Belgon - = a ... (1500) II Ch., 267- -> 35 
Rudd v: Làschelles ~.. „o 9.. (1900) 1 Ch815 338 
Salton v. New Beeston ‘Cycle: Co. iss a (1900) 1 Ch., 43 167 
South-African; Breweries Limited v. King _ ...(1900)1 Ch., 273 C. A, 226 
Santley,v. Wilde an iat (18) }2 Ch., 474 C. A. 111 
Stead, In re— Witham- ve Andrew sad A (1900) 1.Ch., 237 . . 208 
Tallerman v- Dowsing Radiant Heat Co. (1900) 1 Ob., 1 C. A.. -155 
Thiery v. Chalmers, Guthrie & Co. _ as (1900) 1 Ch., 80... , 158 
„> Dell v. Cave Bik” tas 2 we (1900) 1 Ch. 642. 336 
Walter vi Dane. p pey es z (2899) 2Ch., 749... 114 


` Wost, In,ve-—George v. Grose en, te ys 48 (1000).1 Chics -7169 


L? 


sa 


7, G W. Ry. Co. 


Campion—-In the goods of 
Cooper-King v. Cooper-King .... 


Cowley v. Cowley 
Loustalan v. Loustalan 
Sickert v. Sickert... 


PROBATE 


Smith vy. Smith and ra S 


Wales y. Wales 


“PURES S BENUH 


L. R. 
aBa 
(1900) P., 13 
(1900) P., 65 


kd 


M. L. J. 


* 
w ta 


(1900) P., 118. 
(1900).P., 211 


(1899) P. D., 278 
(19009 P., 66 
(1900), P., 63 


The Aion: -General v. a ma North 2' 


Western Railway Co. 
Cannan v. Earl of Abingdon... 
Daintrey, In re—Ee parte, Mant 


Durant & Co. v. Roberts,and Keighley Mazated* 7 
«++ (1900) 1 Q: B., 629 ©. “A, 


& Co.. 
Fenner v. Biake’ ie 
Gentle v. Faulkener 
„Gordon y. Street 


Grant-v. The Gola Exploration mā Developme ble E E es a 


Syndicate, Ld. 


Banking Oo. 


' Hick man TROY se 


Lane- Fox, In:re— -. 


~ 


Langley v. Bombay Tea Geiipeay 
Muller & Co.’s Margarine Limited, v. Commis- e steand se'i 
...t (1900) 1-Q. -B.,310°- 
.. (1900) 2 Q: B-}72'O #4. - 


gioners of Inland Revenue 


Nash v. DeFreviile .. 


Nickoll and Knight v v. Ashton,’ Havidge & Co. 


ota: she Regina v, Bullivant . 


nee 
a 








v. Gray 


’” Rice v. Reed- . 


> Rowell v, Rowell ; .!. 
` Schoolbred v.: Roberts 


“Smith v. Butler Se, 


Vautin,-In re ` ex parte Suffery 
” Yizetelly v, Mudie’s Select Library, Ld. 


v. Glamorgan Chaney Council 


wees 


ama ‘ a em we 


+ -*.. (1900) 2-Q. P. 66 
(1900)<} 


í 


C, A 


wee (1900) 4°Q2 B., 428 
vee £1900) 2 QP B.,- 267 
z aQ B., 641 C-A. 


=% 


U (L900 ¥ KQB: 78-04. - 


Q.B; §46. 


-Page. 


154 
280 
260 
368 
110 
230 
230 


115 
289 


' 
Nees Wate 


„ 80071 LQ. B OBR 


v.. The. ‘London -and i auty wk RA 
TON i (1900) 11-95, re 


„ (1900) 1. Q. B. 762 


C. A. 


ws. + (1900)-2 Q. B., 508 


GAs 


(1900) 2-Q. B.,-400 


°(4908) 2! Qe B.; 298 - - 


(1900)-2.Q. B..168 - 


(1899):2 QB. 686 


: (1900) 2 Qi B.86.- : 
eat + (1900) HE 


OIA. 


- 1. +(1900); LQ: B79 CBA. 
: t (T9007 2 Q.B. 497 C'A. 


vse (1900) 1-Q.°B., 694 
OA. 
. (1900) 2°QeBs'.825 


t 


Badh. 


261 


< -294 


"wae (1900F QB, “270. aia 291 


Vill 


Ward & Co. v, Wallis 
Warren, In re—ex parte Trustee 


JOTTINGS AND CUTTINGS. 


Advice to Law Stadents 
Advovate-General and the Sessions 
Advocate-General of M adras j 

` Agent :—Donble Employment of 
Allotment of shares... 

Applause in Court z ae PR 
Applications—-Withdrawal of... TE ey 
Apprenticos—-New Examination for 

Australian Commonwealth Bill—Jndicial sania 


in, as is 
A very noval action... 
Boddam Mr. Justice 
Boycott 
The Burmah Chief Court's Act 


Change of opinion by Judges .. . 

Chief Jastice of England, The late Lord 

Contract 

Coatless Judge 

Curious Legislation ... i ae 

Dead body :—~Husband’s right to prevent re- 
moval of wife’s . i eve 

Death of the only Blind woman lawyer in the 
world saa ls 

Disbarmert for bribing ening of Legislature 

Disbarment Proceeding, a proper disposition of... 

District and Sessions Judges... es 

Divorce in Burmah ... 

Divorce records 

Divorce statistics ne we vee 

Divorced woman as sensia of Lite Insurance 

Poliey ... ; 

Dress-inaking case ... or 

Duty to Third persons 

English Judges as authors 

Evidence ... ae ss ; 

Evidence :—An important question in 

Harvard Law School—Tribute by Professor Dicey 

Hissiug in a Theatre 

How men are made famous ... we sad 

Injunction to enforce the right to see a corpse. 


Irrigation Coss Bill se eee “see ia P eet f + = 


mo 


L. 


(1900) 1 Q. B, 675 
(1900) 2 Q. B-, 148 


tae 


M. I. J. 


Page. 
260 
290 


281 
341 

42 
122 
123 
165 
123 
294 


208 
232 
211 
168 
120 


161 
842 
123,126 
349 
269 


168 


850 . 
167 
374 
297 
210 
346 

77 


373 
208 
126 
616 
167 
206 
166 
231 
348 
124 
-n7 








2 E = 


ae eles 1 L m > Page. 
Judicial Statistics ... voi e (vn ia 296 
Judge’s Notes of Evidence” = “te oe "7 295 
Kernan :—The late Mr. “JABES ae aa 342 
Law relating to Pressman-in-New J ersey es aa 26 
Law suit conducted in. the sign Language of 
Deaf mutes jsi mis 124 
‘ Lawyer's duty to Clients ~ ove 234 
Lawyer’s duty to Court ..... ea a es 235 
Lawyer's duty to each other... +. et si 237 
Lawyer’s duty to the Public ..- si ais x 233 
Lawyer’s duty to themselves.$% S i 237 
Lawyers in the United States —Number of xs i 298 
Legal Ethics—A Code of oo si ore ie 162 
Legal Ethics siete ate vee ae or 233 
Legal Laughs Sete a aad  AHaeis si 44, 77 
Legal Profession in New York - gin DERI di 347 
Legislation to check the dwindling of Popala-- ` i 
tion a T e o ees ig 270 
ee l R 
Lord Ludlow ee er Ment ee 76 
Lord Russell of Killowen- - - :.. a Eri 267, 299 
—— Anecdotes, and reminiscences of ... sie 367 
-——-— Methods of "71. wie gsi 0 268 
North, Mr. Justice ..,----+4. es ssa “a 43 
Physician’s calls—Is he the sole Judge of their 
necessary frequency ae oe see ont 345 
Pleaders and the Pleadership Board ... T a 341 
Politics and Public speaking .. ons 239 
Politics from the Bench sig aa” es i 207 
The Press Messages Bill ci; a Aaa C aie 118 
Privy Council v. Iouse`of Lords ‘ai vai si 43 
Promise implied—to use due care sae vie. 4 T * 128 
. Proportion of Lawyers to Population e © uu és 346 
Race perfect—How to make . | gii ie de 270 
Religious Endowments Bills, The isi tas sis 119 
Right of Counsel to shed tears or ins re 271 
Right of Privacy, miscalled ... sees ding is 879 
Right to Expectorate ie pis za oi 233 
Sale of one’s body for Exhibition a ai PA 283 
Skirts :—Lawyer appearing in os sé ii 207 
Solicitors struck off... - ua det bee des 48 
Story—An amusing ` ans re : ove 270 
Subrahmania Iyer’s, Mr. Justice, successor .., ae 116 
Success at the Bar .,. ees aa ni me 237 
Support of Land — Deprivation of sis Wei or 168 


“To be married by the Registrar’ 
Toborn children in Criminal Law 


vet 


What does a client’s fee buy and what it does 
> 


nob? ... i 
Westbury — Lord 


Witchecraft-—Lord Mansfield « on 
Witnesses :—The browbeating of 
Witness®—Direct impeachment of 


or Ww 


Notes of American Cases 


eee i iy. ene 


LIST OF CASES CITED 
IN. THIS VOLUME. 


i 


Abboy v. Annamaloi ' | 
Aberdeen H. Co. v. Blaikie 
Acton v. Blundell 


Aga Kurlodhi v. The Queen 


Appunni v. Sbangunni 


Arkansus Valley Smelting a v 


Mining Company 


Arunachalam v. Meyyappa 


Asher v. Whitlock 
Assan v. Pathumma .. 


Baily v. Burnes 
Baksa v. Govinda 
Ballard v. Tomlinson 


Balwant Singh v. Rani Kisliori 


* Batchelor v. Yates 


Beehar Singh v. Ganapati Singh 


Behari Lal v. Modholalt 
Bettys v. Maynard ... 
Bhagwanta v. Sukhi 
Bhawanee v. Jykishen 
Bhugwandeon Doobey v. 


Bousfield v. Hodges 
Broadbent v. Ramsbotham 
Bronard v. Dumaresque 
Bulteel v. Lord Abinger 
Ohandn v, Subba 


Myna Buec .. 
Bira-Mandal v. Queer Empress 


aae 


Çhappan Nair v. Assan Kutti.. 


A. 


S a L La Ra, 12 M., 180 
1 Macq., 461 

a 12 M. ard W., 32: 
id 4 Moo, P. C. O., 248 
a. 6L H. C. R. 401 


. Belden 


127 N. S. R., 37) 

L. L. R, 21 M., 91 

L. R,1 Q. Bat 

I L, R., 22 M., 494 


Boj 


Ean [1834] 1 Ch, 25 
. LLB, 4B. 609 
we L.R. 29 Ch. D., 121 
vw L L. R, 20A., 267 


ie 38 Ch. D., 112° 


12 B, H. C. R., 94 

I. L, R., 19 C., 236 

; 31 W. R., 461 

w L L. R, 22A, 83 

8. D, A. 1847, P , 348 
a IMT A. 487 

I. L. R., 25 C., 561 


sie 33 B., 90 
À 11 East Rep., 602 
ai 3 M. P. O., 459 


T 6 Jur., £10 
æ IL. B18 M,, 209 
L L.R., 12 M., 219 


45, 78, 
16), 306 


” > = ~ > 


Cr r mw ew 


» year» w 


ee «© © è y 


inn a oe : C. 
Chasemore y. Richards ` 00 ni) 
Chatfield v. Wilson e > > az 
Cherukomal v. Ismaln poo “ 


Chinna Sanyasi v. Surya 
Chotay Lal v. Chunno Lal 
Chunder Singh v. Kimabhai 


amas 


Chuotarya Ran Murdhun Syn r. Sahnb Paia 


Jad Syn. sag 
Clay v, Rufford wei Sin 
Cockbarn v. Edwards 


Collector of Madura yv. Mootinu Aemilii 


Cooke v. Farrand ... sand ue 7 
Corder v. Morgan ... ass 
Cradock v Rogers ... oe sto 
Craso v. Nowell... oF a 
D. 


Danie] v. Adams 
Davey v. Durrant 
DeHoghton v. Money 
DeSouza v. Coles 
Dickinson v. Burrell _ 
Deker v- Angerstein .. ati soe 
Dobson v. Land si a3 nee 
Dost Muhammad Khan v. Said Begam 
Downes v. Grazebrook 


E. 


Edathil v. Kopashom Nayar ... 
Edwards v. Harvey .. 


Elayuchanidathil Kombi Achen v, Colatute Kono 


Lakshni Ammn... 
Else v. Barnard 
Embrey v. Owen 
, Empress of India v. Ashgar am 
v. Hayfieid 
v. Ramanna 





Eswaran v. Ramaswami Ayyar 
* 








Ex parte Barclay: ... T re 
Lewis (|... 

teeeeneeenrane mienne Incey ena pa 

F, 


Farrer v. Lacy & Oo, 
Fernandez v. Rodrigues ii 


= 


oa 


am 


e 


+ 


7 H. L. C., 849 
28 Vt., 49 


M, L. J. 
Fage. 


94 
96 


6 M. E. C. R., 145 154, 191, 


I. L. R., 5 M., 196 


6I. A., 15- 


I. L. R.22 Be 718 
7 M.I. A.,18 

5 D., G. &. S., 768 
18 Ch. D., 449 
12 M. I. A., 307 


à + vi Tann., 122 


18 Ves , 344 

e 

53 L. dJ. Ch., 961 
25 L. J. Ch., 709 


Amb , 495 

1D. & J., 535 

2Ch A. P., 164 

3 M. H. C. R., 384 

L. R. 1 Eg., 387 

8 Ch- D., 600 

8 Ha. 220 

I. L. R., 20 A., 81 
3 Mer. 208 


1 M. H. C. R., 122 
G. Coop,, 40 


T. L. R, 5 M., 201 
28 B., 228 

6 Ex. Ch., 369 

I. L. R., 2 A., 260 
L L. R., 14 A., 212 
I. L. R., 12 M:, 273 
8 T. L. B, 66 

L. R., 9 Ch, 576 

1 Gl and J., 69 

6 V., 625 


25 Ch. D., 636 


T. L. R., 21 B., 784 « 


192 
152 
329 
863 


33 
68 


Fischer v, Kamala Naicker ... or 
Forbes v. Ameeroonnissa Begum ‘ve ee 
Ford v. Heeley ies 
Forster v., Haggart ... an 
Fraser v. Brown n 7 La o 
Fry v. Fry... 
Furrow v, Wilson se yi 
° > Q 


Gavuridevamma v. Raman Dorah 
Geevarieth v. Raman ; : 2 sts as 
Goodwin v. Fielding . see rae 
Gossip v. Wright i an ia 
Goculdas Jagmohandas v. Lakshmidas Khimji see 


Govindan v. Kanaran 
9 


EH. 


Hamilton v. Brickmaster Esquire se 
Hanumon Pershad Panday v. Muss umat Baboee. 


Harper v. Hayes ae TT 

Hemchunder v. KaliChum... - sa uae 
Hickson v. Darlow Ta os isi 

Hill ve Boyle cent, Au wis 


-= y, Magan sá ise 2 is 
Hook v. Smith teh 
Humble v. Hunter ..,! 
Hunsapore Case e 


I. 
` Imperatrix v. Pita mbar Jiva eek 
In :e Dillet er wes ae 
In re Loft ees wae es 
I:ti v. Kopparan Nair 
e J. 


Jumnadas Chhabildas v. Kharsedi 


‘Jadconath Mullick v. > Yawarally, Gasperz Ro. 


ports ss, woe T w 0 
Jagjivan Nanabhai v. Shirdar Balakrishna Na- 
garkar ss 


Jenkins v, Jones 
Jovi v. Ramji 


5 K. 
Kalyani v. Narayana : 
Kameswar Pershad v. Rajkumavi Rattan Koer. 
"Kandunni v. Katiamma 
Kaiama Nachiar’s Case 


£42 aan 


eee tee eee 


M. L. J. 
Page. 
8 M. T. A, 170 ** 809 
1 M. I. A., 359- ` 330 
3 Jur, N. 5., 1116 26 
15 Q. B., 155 24 
12 Ohio St., 294 95 
27 B:, 1414 32 
L, R. 4C. P, 744 189 
6 M. H. C. R , 93 316 
71. L. R., 159 136 
4 D. M. & G., 90 31 
.11 W. R., 632 28 
L L. R, 3 B., 402 8310 
I. Le R., 1 M, 361 193 
3 E. G, 323 33 
6 M. I. A.. 893 133 
2 D. F. L. J., 542- 31, 32 
` 1. L. R. 9 0.528 251 
23 Ch. D., 690 33 
4 E. G., 260 312 
2 Mok., 460 34 

17 Ch. D., 434 2A 

12 G. B. D. P., 310- 189° 
12 M. I. A.,1 315 
I. 1. E., 2 B., 61 186 
12 A. C., 470° 187 
8 Jur, 206 30 
lM. H. C. R, 127 148 
T. L. R., 16 B., 24 363 
185 62 
L L R, 2 B., 252 19 
2 Gif., 9) 26, 38 
1. L. R, 3 B., 207 ° 244 
I. L. R, 9M., 267-7 35 
I, L. R., 20 0.79- 35 
T.L.R.,9 M251 ° 35 
9 M.I.A. 504 67 


xiii 
Kennedy v. DeTrafford sas a ai 
a Kershaw v. Kalon ves vee o? 
Kesavan v. Kesavan tee ay 
Keshava. K. Joshi v. Bavanji Babaji one a. 

Keshavan v. Vamdevan an see 
Khajah Enai Toolah Chowdhry v. Kisten Sunder 
Sarma sas see sii ai 
King v. Hoare ais =a ath we 
Kirkwood v. Thompson a ne =~ 
Knight v. Marjoribanks aa sex aa 
Koer Hasmat Rai v. Sundar Dag vr eves 


Kombi v, Lakshmu “aly 
Kondi Menon v. Sranginreagatta Ahammada ... 


Koran Nair v. Chanda Nair... ee 
Kotha Subba Chetti v. The Queen... sea 
Krishnan v. Ayuppoo = nee 

v, Raman toe i 
Krishnanand v. Kunwar Partab Narain Singh... 
Kunnatbaurillath Vasudevan v. Narayanan on 


Krishnayya v. Secretary of State for India .. 
Kristna v. Ayappu ki ais 


Kuppusami Aiyar v. Ramasami Aiyar... seg 

Kuttiammal v. Radhakrishna T a 
L. 

Latchminarain, ln the matter of 

Lakshmipati v. Kandasimi ... ‘s Š 

Lal Singh v. Ghan Sham Singh 

Locking v, Parker ... Ga oss 


Lord Rendlesham v. Meux ... 


Mi. 


Macleod v. Power = ‘a 
Mahalakshmamina v. vankat nimni 
Mahomed Shumsool v, Shewukram 
Makin v. Attorney-General fur 

Wales as w 
Mallikarjuna Prasada v. Durga Prasada 


New Soath 


Manika v, Krishna sie 
Martand v. Dhondo 
Marthandan v, Velayudan 
Martinson v. Clowes ea 
Mathir v, Kochakka vat ce 


M. L. J 

Page. 

1896, 1 Ch , 762 28 

] Jur. N. S., 974 82 
12. L. R., 99 130 

8 B. H. 0., 142 19 

T. D. R, 7 M, 297 218 


S W.R, 386 224 


13 M. and We 494 107, 288 
2D J. and 8S., 613 oR 
2 M. and G., 10 28 
1.LRB,10.,396 152 
l. L. R, 5 M., 201 146 
1M.H CLR. 245 139 
3 M. B.C. R, 294 184 
144,146 

I. L. R6 M, 25% 184 
6 T. L R, 49 139 

7 T. L. R, 127 187 
111. 4,88 287 

I L. R,6 M, 121 222 
I. L. R. 19 M., 24 91 
6T.L. R49 188, 

148, 221 

6 M. L.J., 256 104 

8 M. H.C. R. 328 

I. L. RB, 14 C., 128 184. 
1.L.R,16M., 54 248 
I, L. R. 9A., 625 51 

8 Ch., 30 28 

14 Si., 249 e 30 

(1898) 2 Ch , 295 288 
LL. R, 6 M,83 24 

2 LA, 36 


(1894) A.C, 57 184, 186 
I. L. R., 17 M., 363 242, 313 
3T. L. R, 44 134; 137 


T. L. R., 22 B., 624 35 
12T, L. R. 97 136 

21 Ch D, 857 27,28 
STL. By 6 -> 134 


Narayana Row Ramachandra v, Haribhai 
National Bank of Australia, La., v. Hand in 


Hand Co. ii bana vee bet 
Nisa Chand Gaita v. Kanchiram Bagani 
North Eastern Ry. v. Hastings - ene e 
d O. 
Orå Vv. Noel EE eas ane +% 
Orme v. Wright T 
P. 
Padgaya v. Baji ee es 
Padmanabhan v. Govindan... a.. tee 
Parkingon v. Hanbury 
Peers v, Ceeley ae a To i 
Pitambar Narayandas v. Vanmalai Shamji Gei 
Pooley’s Trustee v. Wetham .., sa 


Xı Y 
: M. L.. 

i Pago. 

Mattison v. Clarke a ei dii 4 W. R, 30 0.0. 34 
May and another v. Lane = iai Gi L. J. Q. B., 387 310 
Mayan Pattuthi y. Pakuran ... w L L Ra, 22 M., 347 36 
Mcleod v. Power @... (1898) 2 Ch., 295 107 
McNab v. Robertson ihe sti «. H. L. (1897) A. C., 129 95 
Melbourne Banking Co. v. Bronzham... l T A.C., 807 28 
Metters v. Brown - 9 Jur, N. S., 958 25 
Miellersh v. Keen 27 B., 236 25 
Millar v, Taylor ies ris d Burr., 2803 59 
Moideen Kutti v. Beeva Kutti Amma . I. L. R , 183., 38 147 
Monappa v. Surappa i He I. L. Ra 11 M., 234 363 
Monesh Chunder Kopali v. Monosh Chander Dass. 10 C. L. R., 585 177 
Mortlock v. Buller ee 10 Yes., 809 ol 
Motilal Prannath v. Bai Kashi » LL RR, 17 B., 46 250 
' Mallings v. Trinder 10 Eg., 449 33 
Mutya v. Appasami 1I, L. R., 13 M., 504 104 
Muthu v. Chellappa zi J. L. R., 12 M., 479 104 
Muthu Vaduganatha v. FPeriasnmi » 6M. L.J. Rep, 149 244 
, Muthuvaduganatha Tevar v. Dora Singha Tevar, I. L. B, 3 M., 220. 329 
Muthu Velo Pillai v. Vythialinga Pillai 5M. H. C. R., 185 105 

; N. 

Namasivaya Gurukkal v. Kadir Ammal . J, L,R, 17 M.,168 189 
Nanu Menon v, Raman Menon V. L L. R, 20 M., 51 147 
Narasimma v. Muttayan I. L. R., 18 M., 431 287 


I. L.R., 3B., 416 245, 249 


4 A. C,,291 
I. L. R, 26 0., 579 
(1900) 4. C., 260 


5 M, 188 
8 JUT, 19 


i. L. R, 20 B. 549 
2 I. L. R., 63 

1 Dr. & 5., 148 
15 B., 209 
1. L. R., 2 B., l 
33 Ch. D, 111 


28 








° š 
i 
' XV, 
Me ae 
Page 
Pragi Lal v. fateh Chand .«. <i ae Dey Ra As, 207 288 
Prankissen Laha v. Sreemutty Nayaumoney .. L L R4 5, C., 222 329 
Prasanno Kumar Sanyal v. Kali Das Sanyale.,, I. L, R., 19 C., 653 149 
Prasunna Comar Sanyal v. Kasi Das Sanyal... 19 IL A., 166 83l 
Prichard v. Wilson sin Ae . 10 Jur. N. 8., 230 33 
Prince Albert’s Case way ues a 18 L. J. Ch., 120 59 
Prosser v. Edmonds oes eee kee 4] R. Ry, 322 310 
Pulandar Singh v. Jwala Singh wad ‘at I. L. R, 20 A, 516 
Pulisanki v. The Queen sa a w I. L. R, 5 M, SO 184 
Pyrke v Waddingham . ze ee ee 10 Hare, 1 33 
Q. 

Queen Empress v. Bhan ae LL. R., 23,13. 498 35 
v- Brij Narayanan ... — L L. R,20 A, 529 85 
tet ne v. Chandi Singh . L L. R, 14C,, 395 184. 
een vy. Chidda "I . L L, BR, 20 A., 40 S4 
eee y. Chinna Pavúchi ... o LL. R, 23 M., 151 178 
dee eee. Dale ai 2 . L i. R, 10B., 190 176 


———--——-——— y. Ganga Ram - R16 A. 186 p2 
R., 1§ B:, 491 184 
R., 1 ©., 207 186 


I L 
i ——-—- V, Fakirappa ee 1, L. 
L- Iz 

i es aetna APL. Katlu sae vas sea: L TA, 160 174, 
I. L, 
I. L. 


+» —« y, Harribole Chunder Gonse ... 


eer V Mona Pana iâ B., 661 176 


x 
een oy, Mosi Lal Lahiri R., 26 C., 560 184 





een VY, Mussainet Ttwaraya ~~, 32 W. R., 14: 18k 

a . yv. Ramachandra Govind flarshe. U TL. R, 19 D., 749 18t 

e ne Va WVINSON oe mn . oO. R, 19 B, 299 178 
R. 

u v, Rudd a A gi an 1 Cowper, 331 St 
Raghabans Kunwar v. Bhagwant Kunwar ow LL R21 A., 183 246 
Raja Pirthi Singh v. Rani Rajkover i 7 12 B. Le R, 233. ° 249 
Rakken v. Alagappudayan .., Bare ot, Aele Ra Ne M., 83 251 
Raman v. Mutoran .. aie vki aw 1 M. H.C. R., 359 144: a 

v. Parvathi ... y aa au 18 I. L. R., 214 136 

e Ramanadan v. Rangammal es l. L.R, 12 M., 260 230 
Ramachandra v. Jairam ae bes . l. L, RB. 22 B., 686 35 
Ramachandra Pant v. Ramabai ne a I. L, R., 8138, 415 247 
Kamasami Nadan v. Ulagunatha Goundun . I, L. R, 22 M, 4y 255 


Ramaswami Pillai v. Adinarayana Pillai =- L L E., 20 M., 465 224 
, Ranı Coomar Coondoo v. Chander Canto 


Mookerjee bi T si oa 2 A. C., 188 285 
Ramji Bin Tukaram v. Chinto Sakharam —.., 1B, H. ©., 199 ` 19 
Rango Vinayek Dev v. Yamuna Bai... TA l. L, R, 3 B, 44 . 249 


Rayall v. Rowles .. 


R w oe IWT. L, 0., 146 312 
Re AUIRON i. 


T già 11 Ch. D, 284 27, 28 


XV 


Re-Bloyes Trust si ee 
Re-Peyton’s Settlement 
Reg. v. Bertrand 

———- v. Gibson wee 
~———— v, Gibson l 
v. Hanumaota ... 





—— Ve Remedios isi 
Rewa Mahton v. Ram Kishen ‘Singh . 


Rhodes v. Buckland... ie Say 
Roath v. Driscoll 

Robertson v. Lockie Qs 
Robertson v. Norris ses Py 


Rúabon Steamship Company Limited v. 


London Assurance 


° S. 
Sakvarbai v. Bhavanji Baje .. fad 


Sankunni Nayar v. Narayan Nambudri.., 
Sartaj Kuari v. Deoraj Kuari . 


. Savitri v. Ramji oo aoe 
Selwyn v. Gart ... vee 
Sengamalathammal v. Velaynda Mudaly 
Seshamma v. Subbarayndu ‘ae vee 
Shaw v. Bunny ae ‘ak 


Sheonath Singh v. Ram Din Singh .,, 
Sri Gopal v. Perthi Singh ree 
Steam Navigation Co. v. Sutherberry 
Subbarau Nayudu v, Yagana Pantulu 


T. 


Taylor v. Tabram 
Thakoor Deyhee v. Rai Baluk Ram 


Tutambusami’ 8 Case tve cen ene 
Thirthasami v. Seshagiri Pai one 
Thurlow v. Mackeson i Sei 


Tod v. Kunhamad Haji 
Tommey v. White 
T: acey v. Lawrence ... 
Tyler v. Wiikinson .., 
U. 
Rangan atha Bhatta 


V. 


Upendra Bhatta v. 


Varanankot v. Varanaukot sa 
Vasudeva v. Narayana ss wi 


ase 


M. D. j 

Page. 

1 M. G, 188 23 

ses 80 B., 253. 31 

œ LL. R,1 P. C, 520 187 

vee 18 Q. B. D., 537 i84 

18 Q. B. D.I., 537 1&6 

w I. L. R, 1 B. 619 84, 176 

«8 B.H. C R L, 59 176 

. I. L.R, 14 0, 18 332 

one 16 B., 212 32 

vas 20 Comm., 533 36 

14 L. J., 285 24 

as Giff., 421 28 

The 

(1900) A. C. p. 6 101 

a LR. H.C. R, 104 219 

» IO. BR, 17 M., 282 363 

wo I L. B10 A, 285 313 

. I. L. R, 14 B., 232 330 

is 38 Ch. D., 278 26 

» 3M. H. C. R., 312 829 

w i L, BR, 18 M., 408 251 
.2 D. & 8, 468 

S. c. 33 Beav. p. 494 28 

I. L, R, 18 A, 9 830 

. I. L. R,20 A,, 110 35 

ties 16 Ch. D., 236 31 

. 2D. RB, 19 M., 90 287 

6 Si., 28h 32 

oa 11 M. I. A., 139 329 
ow LR YI A, 241, 

1M. 1 150 

-L L R, 17M. 299 287 

L. R 4 Q.B, 97 e 88 

I. L. R, 3 Mo 169 146 

I. L. R, H. L., 49 25 

2 Dr,, 403 28 

. 4 Mason N.S. R, , 397 100 

_ I. L. R, 17 M., 399 22 


+: I, L. Re 2 
pre I, L. R., 6 M., 121 


M., 328 145, 232 


46 


EU 


Vasudevan v. The Secretary of State for India .. 


r 


Velayndan v. Velayudan 


Venkatasabbayya v. Venkayya sae gpt 


Venkatappayya v. Collector of Kistne... 
Venkatarumakrishna v. Bhujanga 
Venkatarmayya v. Krishnayya a 
Venkiti Nayak v, Mnrugappa Chetti ... 
Venkopadhaya v. Kavari Hengasn 
Virasangappa v. Rudrapp# se > uu Gi 


W. 


o + 
Walters v. Groom 
Warner v. Jacob s 
Wutadar Khan v. Queen Empress 
Webb v. Rorke 
Wheatly v. Baugh 
Wheelwright v. Walker 
White v. Folgambe 
Worley v. Frampton 


Y. 


Yalumila Venkayammah v. Yalumila Venkon 
Dorah ses ves 
Yettappa Naikar v. Yettia 


REVIEWS. 


Broom’s Legal Maxims, by H. F, Manisty j 
Cababe on Attachment, Receivers, otc. ae 
Civil Digest, by D. G. Khandekne 


Comprehensive Criminal Digest--The, by ©. x. 


Vakil ... ies oe nee = 
Criminal Procedure—Commentary on the Code 
of, by ©. Annadurai Aiyar ae a 
Guardian and Wards Act, VIILof 1890, by Beni 
Prasad.. ve è 
Hand-book of Criminal Cases, by D. p. Cranen- 
burgh ... AN ss es ii 


Hindu Law relating to liability for Debt and 
Alienation for the same, by V. Surya- 
narayang Pantulu, 


indu Law—Principles of, by Narasimha Aiyer 
and Sama Rao, 4th Edition di as 


The Indian Stamp Act by K., Jagannatha Aiyar. 
3 j 


aide 
ran 
I. 


1. L. R. 11 M, 157 
12 I. L. R, 87 
1M. L. J., 677 

i A 12 M., 407 

L. R. 19 M., 107 

F r 20 M., 319 

. Le R. 20 M, 48 
2 M. = ©. R., 36 
I. L, R. 19 M, 110 


11 Cl. & F., 684 
20 Ch. D., 220 
T L. R. 25 C., 230 


n 25 Ch. & La 661, 678 


25 Penn. 81, 528 
28 Ch. D. 753 
11 V., 343 

5 Hare 560 


13 M. I. A. 338 
5 M., H. O. R, 405 


M. L. J. 
Page. 
218 
136 
151 
30 
329 
37 
287 
249 
329 


28 
27 
184: 
28 


fai 


2 
31 
34 
34: 


315 
316 


171 


yavee Hite 8. wii 
Pi EnA . e an 
: Interprétation of wills and Settlements > .., 
* Law of Bailments'‘by Beal _ 5. ‘Wa. . Bae 
~ Law of Injunctions ~The, by, R. A. ‘Nelson a eee 
P Malabar Law and Custom, by" VARPAR: and Moore, 
ae 2nd Edition © 0.5 e ae ae 
Presidency Small Cause Conrts Act—The, by., 
e o J. H. Bakewell ... aia bi Tass 
o < Private International Law —Studies in, by Emilig 
_* Stock-quart? o se 7 si uae aar 
Torts- The Law of, by Underhill ves sae 


Yearly Digest of Reported Case8— The" è.. 


me 
aw o - » è 
4 
e ” rt it } 
r r s'a F -+ 
' 
1 + ws | 1 
ow & ~ ae ~ 4 = + 
s 
rv wax? at š a = 
rp $ 4 —_ to. ` e r 
» 
‘ 
t 3 t 
* ts r 
an he Im 4 ewe | 
. , 
> r Pa ý 
k aA i * + e - 
r we 
` 
4 t we = ‘ 
t - 
æ i 
* e Pies P] « 
= “a + 
C | 
"we 
+ 
' + + = 
p] t» ř -p 
4 r ao ota "a + 
+ 
= r s i ™ p œ 
a4 nrt 
la mw in baf * .a ~ Š * 
: . 
Pai: e . r , at » 
Std, a ee wo of 2 a wa {va 
wy + 
' 
+ 
—— mew uer m -ea 
t a» 
‘ * 
Pet tl I TH batch 
,” rr GACA re 
sæ į eo 
‘ 1 
4 so ta - » 7 r 
~ 7° 
` . oe 
4 i = 
* 
eo P t 
* 
ro ` a 
a i ’ “ 4 
' < : 
En ` ” « 
Sw ‘ fee a 
i I “ý 
i a ' t - we £7 Ue, 
. - “ 
Ld t 
~w ft 
F 1 
+ 
Li hs A 
r: 4 
tre 
1 4 t 
Woa,’ d 
L 
~ bee 
t tn P =- r 
a om 
t v ‘we 
~" N 
Gt we ta wae 
ee t. p vee t 
i 4 x b 
` 
ee Oe 
> of, + 
‘ 
> 
om ins 
ra ` x 
=! r 
~ hi £ 
* 
bs * - 
. 
aa A 
tr È me 
« 
al 
is > 
= 4 "A: -~ + 
KY at y } mpitter or + X 
“mj the Pay 4 » ” are 


-e 





Parr 21] JANUARY 1 1900. i [Toi x. 





THE HINDU GAINS ÒF LEARNING BILL. 


After an interval of nearly nine yedrs, the Hindu Gains of Learn- 
ing Bill, which was introduced by Sir V. Bhashyam Iyengar in 1891, 
has been passed by the local Legislative Council, To put it briefly, 
the effect of the Bill is to declare that property acquired by a ` 
Hindu by means of learning and without the use of any joint. 
„family property shall not be considered to partake of the character of 
joint family property, by reason merely af the fact that the education 
which enabled him to earn the property was imparted to him at 
the expense of funds belonging to the jomt family, or by some other 
member of the family ta which he belongs, or that he was main- 
tained at the expense-of the joint family while receiving such edy- 
l ‘cation. An outsider, would consider iè strange that a legislative 
enactment should be required for the purpose of preserving to a 
person as his exclusive: property the fruits of his own industry, 
knowledge or skill.. The joint family instijution ig peculiar to the 
Hindu Law, and the necessity for the Billis to be found in the present 
_ condition of that law in regard to the earnings of individual memberg, 
Since the passing of the measure in the Legislative Counail, there 
has been some belated criticisth in some quarters which, we think, 
is mostly due to a misconception of tha existing doctrines of the 
Hindu Law’ and tò assumptions regarding the Hindu character ° 
wltich have no- reasonable foundation. It is stated that. there is 
no necessity for the legislation, that no serious grievance has been 
_ felt which would justify the interference of the legislature, that if 
there is any grievance at all under the existing law, it ‘is ‘capable 
of being remedied in other ways and that the disadvantages arising 
- from the proposed measure will largely over-balance the benefits 
expected. ` There are some who recognize the defects in the present 
law upon the subject, but who-contend that as there are defects in 


2 °° (HE MADRAS LAW JOURNAL. [vou x. 


other parts of the Hindu Law as well, there is no reason why this 
particular topic of Hindu Law should be chosen for legislative 
enactment. This objection, however, hardly requires any serious 
notice. It might be raised against any attempt to alter any parti- 
cular branch of the Hindu Law. If there are defects in different 
‘departments of -the Hindu Law, the most prudent course for a 
reformer would be, to introduce separate measures dealing with 
Separate topics and not to undertake a task which om account of its 
maguitude cannot be. acheived or to risk the success of reform in 
any one branch by associating it with measures relating to other 
‘topics ‘which may- not be “equally, acceptable or for which the 
community may not be sufficiently ripe. If the Hindu Law is ever 
tobe codified, the only practicable means of attaining the end 
WY éuld be ‘piece-meal ‘legislation. Any attempt at a wholesale 
codifi cation is for obvious reasons not desirable and is bound to fail, 
‘It is not necessary to discuss the worn-out question whether it is 
‘preferable to have the laws of a country in the shape of a code or 
‘in the shape of a mass of case-law. The opponents: of codification 
‘at the present day base their opposition not upon the ground that 
‘codification is undesirable, but upon the ground that it is not feasi- _ 
‘ble. Whatever difficulties may, therefore, be experienced in 
reducing the whole system of Hindu Law to the form of a code, 
‘they are not likely to be felt, if some particular topic is alone dealt _ 
‘with. The author of this measure was fully justified in choosing 
‘this particalar topic of Hindu Law, for while the departure involved 
in if is small, it will afford relief to a very considerable and growing 
section of the community and will not have the effect of arresting 
tha progress of society-~a consequence to which premature codifi- 
cution -often leads. i 


= Nor is it necessary to take notice of the objection that there 
is no necessity for the Bill. Whatever force this objection might 
haye had before legislation was undertaken, it has no force now 
‘after the labour has all been gono through and the council has 
o the measure. 

‘There are some critics of the Bill who think that the defects 
in i the ‘Hindu Law in reference to this subject should -be remedied 
sby:the action of the courts and not of the Legislature. . But this: 
+i ai: slow, clumsy and-costly agency of which the. results scannat 
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possibly be predicated with any ‘certainty ; aŭd- wé, are surprised 
that such a remedy should be'pointed out at. this time of the day. 
Another objection which -has been put forward is the very old and 
familiar objection of tampering with inst: tutions connected with the 
religion of the people. Whenever anytatiempt is made to reform 
‘any branch of the Hindu Law, the cry of danger to the--religion 
of the country is invariably raised. If there is any. topic of.the 
Hindu Law which is unconnected with religious considerations, it is 
the subject of joint family property and self-acquisition. “I'he Hindu 
‘Law, as it is administered by the courts, is daily undergoing change 
in the hands of the judges, and if the courts of the country can 
be allowed to introduce changes, we see no reason why the same 
task-should not be undertaken by the more eficient agency of _ 
legislation. * The law of adoption is intimately connected with reli- 
gious considerations but, has been mainly developed by „Judicial 
decisions. And the Legislature has, as a matter of fact, on previous 
occasions interfered to alter the Hindu Law to shape it In accord- 
ance with present conditions. The liability of the son for the debts 
of his father was based upon religious as well as civil sanctions and 
was under the old law enforced irrespective of the question whether 

“the father left any assets. By the Bombay Hinda Heirs Relief 
- Act this liability has been-limited to tke assets derived by him 

from his father. It would be absurd to contend that the present 
measure affects the religion or religious rites and ‘usages of thg 
Hindus. It is difficult to believe that the objection in the present 
instance is honestly taken and not put farward merely as a bugbear 
to prevent the Government from taking any 












È 
4. THE MADRAS: LAW ‘JOURNAL. [voL X 


Hindu Law. than the present ‘Bull, besides beirg detrimental to the 
progress of the community. It.is here necessary to state brieily 
how the law upon the subject stands, so far as it -is ee to 
ascertain it with any degree of clearness. 


. Under the old law of ‘the Smritis, with the exception of Katya- 
yan, acquisitions made by means of learning were the exclusive | 
property of the acquirer, though such learning was imparted to 
him by a member ‘of the family, or with the aid of family funds, 
‘or while he waa ‘receiving maintenance from the family. There 
Wal no ‘distinction drawn between ordinary and special or scientific 
education and between ordinary and extraordinary gains of learning. 
tt, however, thé acquisitions mado were by learning and with the 
aid of family funds, they. were divisible aniong the coparceners. 
The Mitakshara and other commentaries, however, have, relying 
upon the text of Katyayana, placed restrictions on the n ight of the 
acquirer in the gains made by him by means of his learning. 
According to these later authorities, the gains of science are divisible 
among the:members of the family, if the acquirer. was instructed 
in the science by a member of his family, or if while he was study, 

ing'the science, he, or his family, had been maintained by other 
members ‘of the undivided family. It is only when the learning 
is acguiréd from a stranger and while receiving- maintenance 
from ‘strangers, that thé gains of science form the Separate pró» 
perty-of the‘acquirer. According to these commentators whether 
a ains by ‘such löarning 









a 
PARTE) TAN ‘MADRAS. LAW SDURNAL, $ 


at the expense of the family. are divisible, only. when‘ the education 
wasin the special -branch of:science which was the source-of the 
acquisition, and not-the elementary or general education which is a 
necessary stepping-stone to the acquisition of all science. The view 
taken by the courts at the present tim? is, as pointed out by Sir 
T. Muttusami Aiyar, the very reverse- of that held by Katyayana. 
While according to Katyayana the gams of superior learning 
were indivisible, they are according to the courts partible property. 
Whether the view suggested by the Privy Council in 1877 will be 
adopted by them in ‘any ‘case in which the question may directly 
arise for decision is uncertain. But even assuming that that view 
will prevail, itis based upon distinctions ofan unworkable character 
and likely to lead to great uucertainty and confusion in their prac- 
_ tical -application and place one special class of earnings at a. 
great disadvantage, As to the large majority of people who acquire 
property merely by the use-of an ordinary or general education, 
their gains are their separate property. As to the comparatively 
smaller section of the community, the members of which acquire 
property by means of a special, scientific or extraordinary education 
atthe expense of the family, their gains will be joint family pro- 
perty and divisible among the members, There is very great 
difficulty in working the distinction drawn between the two classes 
of cases. What-is special or scientific education and what is ordi- 
nary or general education is a matter which is extremely difficult 
to determine. The standard of education varies in different localities, 
in different classes, and in. different families, Itis also shifting from 
time to time and what might at one time have been regarded as 
extraordinary education becomes ordinary education after the lapse 
of some years, What might be ordinary education in the caso tf a 
wealthy family would be extraordinary education in reference to & 
family of scanty means. [tis impossible” for any person who:ac- 
quires property by his learnirf® to feel any certainty that his earnings . 
will be regarded as his own. The present-Bill is entitled to remove 
this uncertainty by declaring that by whatever means learning 
might have ‘been acquired, the gains of such learning shall be the 
exclusive property of the acquirer. . If the distinotion drawn in some 
of the texts. and decisions between the ordinary and extraordinary 
gains oflearning were -to.be adopted, there woulc-be atill greater un: 
cèrtainty and -difficulty in determining what. gains. are ordinary and 
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what extraordinary. . Astate of law which réndéré it impossible for 
the acquirer of -property to know whether he:can or cannot exercise 
any control over it calls for immediate. alteration., The desire of.a 
person to keep for himself what he has earned and the disposition 
to regard such earnings ‘as his exclusive property are.so universal, 
that the claim of the acquirer to his acquisitions must be regarded 
as natural and legitimate. There is no foundation for supposing 
that Hindus are so differently constituted from people in other 
countries, that a Hindu who acquires property by his skill or learning 
does not consider himself in justice exclusively entitled to his earn- 
ings and regards his brothers, cousims or remoter members of the’ 
family as having an equal claim to his earnings. A Hindu, no doubt, 
recognizes | more than members of other communities, the claims of 
the members of his family to assistance and support. But that he 
regards them as having an equal right with himself to his earnings is 
a. proposition which is opposed to one’s knowledge of human naturé 
and is belied by the facts of Hindu society. .The legal recognition of 
the claims of the‘acquirer to be master of his own earnings is the 
strongest impetus to exertion and the increase of wealth and is 
calculated to promote the progress of the country. One argument 
which is always'put forward by Hindas against innovation in any 
matter isthat their ancestors have been getting on well enough under 
the present system of law. In the first place assuming that our 
ancestors have been getting on well enough, it is no reason why they 
should not endeavour to get on better. But the question did not 
assume any importance.till recently, for self-acquisitions were com- 
paratively rare. Under the old conditions of life when the members 
ofa » family all lived together in the same place and followed-the same 
occupation, there was seldom any. scope for’ such acquisition... But 
nnder the altered conditions of the present day when the joint family 
is constantly splitting up and the members leave their ancestral homé 
for different places to seek their living by new pursuits, not.merely.is 
the strength of the family tie considerably loosened, but the amount 
ofthe acquisitions of the individual membersis inthemain determined. 
by the capacity, character, and special surroundings of the indivi< 
dual. Even where a person has been educated for any special préfes- 
sion at the expense of the family, even where tlie- education: may’ 
be regarded: as a sine qua non of his. acquisitions, it is by. no means: 
the most important factor in his-success.-- A man’s.success, depends 
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mitch. mare largely “upon . his“ character,. superiority of: natural 
gifts, and. upon all those adventitious advantages which are popularly 
described as lack, than upon the education which he has received, 
and it would be incorrect to say that his, education is the cause or 
even. the main cause of his earnings... There is, therefore, nothing 
strange in the fact that acquisitions made under these conditions 
are looked upon by the acquirer as his own special property and 
that he is unwilling to admit the members of his family an equal 
sare of his earnings, The part played by special personal elements 
in a man’s success is at least as great in the case of those higher 
walks of. life which require any high or special training, as in the 
case of the humbler callings which require nothing more than. an 
ordinary or general.education. The feeling of injustice against the - 
present law which is entertained by most -persons who have received 
a special or high education is accentuated by the fact that in the 
case of the professions which require only a general education, the 
- right of the acquirer to his lc has ATORI been recognized 

and protected by the law. i fe o g 


9 Let us now see what the consequences of the present doctring are 
in regard to property acquired by a person who’ has received a 
special education. So long as he remains an undivided member of 
the family, the other members have a right to an equal share in it 
during his lifeand if he dies without male issue, the whole of his 
earnings pass by survivorship.to the other male members to the exelu- 
sion of. his widow and his female children, if any: If he leaves any’ 
male issue, they only get a share of the property along with the other: 
male members, It is not open to him to make any gifts of his 
property to take effect infer vivos or after Ins death. The Hindu 
` Law of Inheritance and, especial:y in the Mitakshara School, shows 
but scant consideration to the claims of cognates and female’ rela~, 
tions, and it is impossible under the present law for a Hindu who 
has acquired préperty ‘to obviate: the inequalities of the Hindu 
Law .of intestate succession. by any act of his own.:. It is, 
therefore, hardly surprising that’ this state of the law ‘should 
erigender,. as it does, in the mind of the aequirer a feeling of un- 
easiness und a feeling of distrust of the other male members of his. 
family and. ‘that he “is induced to think: of severing the relations 
betivaen himself: andthe other menihers of the -joint family. “Tha 
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members: who'do not earn do not:act very: hostilely towards the 
earner in his life-time, for he can effect a partition though at 
the sacrifice of a large share of his own earnings and they will have 
no opportunity of sharing in his subsequent earnings. Troubles 
generally arise after the death.of the acquirer and they affect per- 
sons least able to protect themselves. If the acquirer dies leaving 
a widow and female children only, the children are entitled to 
nothing amd the widow has only a claim to maintenance. A more 
shocking case of injustice we can hardly-conceive. It is surprising 
that when thereis so much talk of social reform, a measure which 
will have the effect of raising, in somé classes of cases at least, the 
status of women.and of lifting them out of the pasition of helpless 
dependence in which they are placed by the present law. should 
meet wjth any opposition. By depriving a person of control over 
his earnings, the law tends to check the natural impulse’-to earn 
and to save on the one hand, and on the other, it enfeebles the 
motives to self-reliance and industry in the minds of the other . 
members of the family, It has the effect also. of obliging the 
acquirer of property to find means of circumventing the restrictions 
of the law. It exercises a demoralizing influence by inducing hi 
either to invest his money in the shape of jewels or to have recourse 
to benamt transactions upon character, and it is the duty of the 
Legislature to interfere and obviate such results. : 


' It is suggested that if a person finds the yoke of the present 
law galling, he has the remedy of partition open to him. The 
difficulties, however, which attend the recourse to this remedy can 
hardly be accurately realized by people who are not lawyers. Itis 
a mistake to suppose that if a person desires partition, he can effect 
it at once without any difficulty. A partition can be accomplished 
only in two ways, either by the consensus of all the members of the 
family, or by a decree of court.. A mere declaration by one of the 
parties that he wishes.to become divided will be of no avail. Nor 
will such.a declaration suffice, even if it is accompanied by a release. 
of. all share in the family properties. For, though he may renounce 
his own right to a share in the family properties, the other members 
do not renounce their right to a share in his earnings. The other 
members of the family will thwart-his desire for partition by active 
or passive resistance. The only recourse, then, which is open, is a 
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e 
snit for partition; and those who have any experience of a partition 


suit in a; Hindu family and óf the expense of such suits andthe 


bitterness of feeling caused thereby wil. hardly suggest that it is a 
suitable or satisfactory remedy.: But eyen this remedy is utterly 
ineffectual in some-cases.. The character of joint family property 
which attaches tó earnings made by speci education imparted at the 
family expense clings to them like a Nessus’ shirt and, do whatever 
he may, he cannot strip them of that character and Acquire any 
control over them. The only type of jo:rt family which the critics 
of the Bill think of is a joint family compcsed of several brothers or 
several collateral relations. ° Is is forgozten that a father and his 
sons or other lineal male descendants equat7 constitute a joint family. 
It is.practically impossible for the fathaz to exercise any control 
over his acquisitions. Evèn iz the fatker succeeds in separating 
himself from his brothers and other collaterals, the sharé of his 
self-acquisitions in his hands at the tine of partition with his 


brothers and all acquisitions which he may make after the'date of - 


separation will not be his separate property, as regards his sons, but 
.will be treated as joint property.. 


If the remedy of a partition is beset with difficulties in the case 
of one’s brothers or collaterals, it is beset wich far greater difficulties 
as regards one’s descendants. It is not practicable for a person to 
effect a partition with his sons except by giving them an equal share 
of his earnings, and even if he does make = partition with the sons 
‘existing at the time, his property will not ke regarded as his sepa- 
rate property in respect of sous born ‘after the partition. They can 
ab any moment enforce a partition against him and can mortgage 
or alienate their share of his property. . | 3 


The utter power E of a father to make any Hemot of 
his earnings against the wishes of his sons can hardly be said., to be 
conducive to the maintenance of proper relations between the father 
and his sons. The father is not able to make any discrimination 
in the disposal-of his property among his soas, and if he desires to 
incur any special expenditure upon any one of his sons whom he may 
consider more gifted or meritorious, or if. he desires to make any 
liberal provision for- his wife or daughters, he is unable to do so. 
Under the-new Bill the sons wlll be-always bound to be on their good 
behaviour towards'their-father and their recognition of the fact that 

2 


$ =- 
we 









FS (oor to ae renove 


t : + THE i ows 
l'o gfnst the father will conduce to greater 


harmony and peace ia the family. Joint families of this type are 
constantly increasing, and the critics of the Bill do not safficiently 






. realize the difficulties felt in dealing with refractory sons. 


e 
We shall deal later on with the arguments based upon the 


alleged injustice of the Bill. But we may observe here that there 
are no considerations of natural justice to support a rule of Jaw 
which places the father at the mercy of his sons by according to 
them the.right to claim equal shares in their father’s property with- 
out toiling or spinning. N or is such a state of things favorable to 
the growth of self-reliance among thé sons. In rich families it 
offers a premium to extravagance, idleness, and disrespect towards 
the father, and the sooner the law is changed in this respect, the 
better wall it be for the welfare of the country. There need be no 
fear that the sons will not be properly provided for if it is declared 


. that a son has no legal claim to the acquisitions of his father. 
‘Natural instincts will be sufficiently strong to dictate to the father 


the necessity for making a proper provision for his children. 


Another type of a joint family is one consisting of several 
brothers or cousins or remoter cullaterals of the same or different l 
grades. Even among families of this type there are several cases in 
which the claims of the non-earning members to the property of 
the earning member cannot be supported by even the shadow of a 
consideration of justice. 


A. father dies leaving half-a-dozen sons and some property, the 
eldest son alone having been educated at-the time of the father’s 
death. The eldest son makes acquisitions by his learning and without 
recourse to ancestral funds and out of his own earnings educates his 
younger brothers and givesthem astartinlife. Isit reasonable that 


*notwithstanding that he has educated all his brothers at his own 


expense, and that notwithstanding he has made no use of the family 
funds, he should be compelled to give up five-sieths of his earnings 
to his brothers and take only a sixth of his own earnings for him- 
self and his wife and children. It is difficult to reconcile this result 
with any notion of justice. Take again a case in which a -father 
has three sons and incurs the same expenditure for their education. 
He sends out all his three sons to England to be educated for the 
Civil Service. One is successful and the others fail. O£ the two 





work and remains idle. The gains o2 thi’ trader are indivisible.: 
But out of the earnings of the civilian, wo shares can be claimed 
by the brother who has taken to trade std the brother who is idle, 
Take again a case in which three brothefs are given by their father. 
the same education for the same profess.cn.and at the same cost.. 
Though they have had the same start in life, the degree of success | 
attained by them may vary owing to differences of ge charac- 
ter, and other advantages, natural or acci¢ | pota are 
Cs 
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compelled to share his earnjngs with & 
We do not suggest that the claim of 
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obligation of assisting near A is recognized in arte 


countries where the joint family system does 
knowing as we do, the greater pom of 
the Hindus, it would be absurd to conténd that sa oe ake 


obligation were removed, the moral oktligation.-would cease to. 
be recognized. No Hindu. who earns property by means of his 
learning is unwilling to assist his brothers in life. As a matter of 
fact, it is well known that in every Hindu household the head of 
the family supports a number of needy end even distant relations 
who have absolutely no legal claim to sach support. The objec-. 
tion, however, is to being compelled to yield as a matter of right, 
what one would be willing to give as a metter of generosity and 
out of his own free will and pleasure. Tke cases, however, which 
are put forward by the critics of the Bill as illustrating the injus-; 
tice which it may cause are cases in which in a family consisting ` 
of several brothers, or a father and a number of sons and possessed , 
of.small means, one of the brothers or soms, as the case may be, is 
educated at the cost of the family funds, the ‘other-members even 
putting themselves to privations for the parpose of imparting him 
a special education. Itis said that in such a case, the father and 
the other brothers expect a return of pecuniary benefit from the 
educated member, and that this expectation would be defeated by 
the new measure. So far as the father is-cuncerned, it is not true 
that he undergoes- the expenditure with ihe object of claiming - 
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a share n the earnings of ‘his educated son. Natural love and.. 
affection are the motives which usually actuate the father. _A father, : 
no doubt, expects to be supported in his old age by his children, 
but has no idea of claiming a share in their acquisitions, In 
many cases of partition afhong Hindu families, the father divides 
the ancestral property among his sons and contents himself with 
a life-interest in a small portion of the property for’ his mainten- 
ance. So far as the father’s expectation of support in his old.age 
is.concerned, it cannot possibly be frustrated by the present mea~. 
sure. The natural ties of affection between the son and the father: : 
are sufficient to ensure the latéer’s support, and under the Hindu Law 
the claim of aged parents to maintenance can be legally enforced. 


Turning now to the case of the brothers, we think it doubtful if. 
even in their case the expectation formed at the time they educate - 
their brother is one of ‘an equal share in his earnings, instead of | 
merely an expectation of support and assistance generally. If it is, , 
a mere expectation of assistance, the fulfilment. of it may be safely | 
_ left to the instincts and moral sense of the educated member.. If 
on’ the other hand itis an expectation of an equal share in the earn- 
ings, it is an expectation which is liable to be defeated under the 
existing law and which is not recognized by the Hindu Law as the. 
basis of any legal right. It is a fundamental principle of Hindu 
Law that a member of a joint family, even an educated member, can 
at any moment claim a partition. Sofar as we have seen, none of the’. 
oritics of the Bill has been hardy enough to suggest that this principle 
should be altered. Itis an equally fundamental principle of the | 
Hindu Law that in effecting a partition of the family properties the 
assets existing at the time of partition can alone be taken into. 
account. The Hindu Law takes no account of inequality of consump- . 
. tion by the different members, so long as the family remains. joint. 
The fact that more has.been consumed out of the ‘family funds by ope 
brother than another does not affect his right to an equal share 
at the time of partition. It is a direct consequence of the cor-: 
porate character of the joint family. ` One of the brothers may have . 
had more children than the others, may have had more marriages . 
to perform, or more children to educate, but the expenses are not 
debited.against him separately. and they are borne by the whole 
family.- Under the Hindu Law as it was laid down in the Smritis 
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end as it has been laid down in fhe commentaries and decisions; an 


educated member of the family-is entitled to demand a partition 
at’ anytime and. his share is not liable to be debited with evena — 
farthing of the- cost of his education.. This affords the clearest 


proof that the Hindu Law does not regatd à person who spends 
money upon the education of a member of his family as 
having any legal right to reimbursement or return for the 
outlay.. If there was any legal right to reimbursgment or 
return, the person making the outlay ought to be in a position 
to claim a share of the earnings of the educated member, even 


subsequent to the partition, antil at amy rate the amoutt of the | 


outlay has been repaid. But the Hindu Law does not recognize 
any such right. The member who has made the outlay cannot 
compel the member’ educated. a4 his expense to earn, or to šave, or 


to postpone his demand for partition. No person with any tincture 7 


of legal knowledge would affirm under these circumstances that a 


member of the family who spends money for another’s education — 


_ has any legal right to any return of the outlay. His expectation of 
benefit, if any, is a mere moral expectation and it is neither neces- 
sary nor feasible to clothe it with a legal sanction without violating 
the most deep-rooted principles o? Hindu Law. It.is, however, said 
that though this expectation might be of a moral character, the 
persons: who form such expectation are in a position to take 


advantage of the natural unwillingness of the educated member to’ 


demand a partition and to screw out a share of all the earnings 
made by him during the time he remains joint. It must be 
clearly borne in mind that if the Hindu Law allows the members of 
a family a share in the earnings of an educated member, it is not in 
consideration of the outlay incurred for his education, but it is a 


mere consequence of the accident that he is unwilling to claim a ~ 


partition and continues a member of the joint family. Natural 
feelings of delicacy often restrain an educated member from claiming 
partition for some years after he begins -to earn, and it is these 
sensitive members of the community that suffer most under the 


present law. If death should overtake them before partition, their ` 


widows and daughters can claim no part of their acquisitions and 
the whole passés by survivorship: to the other members. It is 
an anomalous situation in which persons who have no legal right to 


any compensation for the expenses of education are nevertheless. 


f 
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education at the family expense and subsequently acquires property 
by his learning, the use of the family funds cannot he sald to be the | 
direct or immediate cause of such earnings. 


Tt is again said that while the effẹt of the Bill will-be to 
relieve the educated member from the nezessity of going to the 
court, it will oblige the other members to go to court. Here again 
is a misconception as to what is claimed or behalf of the Bill. It 
is simply intended to exclude one topic of dzssension and 4iscussion ` 
in partition suits. The Bill will prevent any inquiry into the - 
character of the education and tle means by which such education 
was imparted. The difficulties of this inquiry in any suit concernin g 
the property of the acquirer are enormous, especially when it takes 
place after the death of the acquirer and many years after the com- 

pletion of his education. It was urged by one of the criticsof the 
Bill that the Bill would have the effect of shanging the position 
of the educated member from that of plaintiff to that of a defendant, 
and that this change is a serious disadvantage to the other members. 
There is absolutely no reason why the Bill should tempt the other 
members of the family to become plaintiffs. Bat even supposing they 
have to come forward as plaintiffs, the objection has no weight, 
unless it can be shown the onus of proof has been in any way 
shifted by the Bill.. The Bill does not in any way purport to affect 
the question of onus-probandt as applicable to a joint Hindu 
family. The principle of Hindu Law is thatifa member of a 
joint family alleges that any property in his hands is self-acquisi 
tion, it lies upon him to prove it. Whether the educated mem- 
ber of the family sues as plaintif, or is sued as defendant, it will 
be upon him to prove that his property was acquired by his learning 
and not by the use of family funds. This burden he will have to 
discharge even after the new measure. The only change intro- 
duced in the Bill is that if the educated memker has succeeded in 
discharging the burden we have referred to, te inquiry must stop | 
there and cannot go into obscure and complicated questions as to 
the means by which the education was imparted or the character ` 
of the education. 


The fear entertained by the critics of the Bil that the educated 
member of the family will fail to support and assist the other . 
members of his family is,.we think, entirely groundless. It ig 
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assumed, and without any justification , that the Hindu character is 
something very different from that of ordinary humanity and that 
moral considerations will have no weight with the educated Hindu. 
On the other hand, the sentiments of family affection, gratitude 
and the fear of social disapprobation weigh far more powerfully on 
the Hindu mind than upon people of other communities, 


Another argument put forward by the critics of the Bill is that - 
the Bill will act as a check upon education. This fear also is, in 
our opinion, equally groundless and for the same reason. There 
are numerous countries in {he world where the joint family system 
does not prevail, but education has in no way suffered for the 
reason that the relations incurring the necessary expenditure had 
no legal claim’‘to any portion of the earnings of the person educated. 
_ A Hindu father does not éducate his sons from the expectation of 
any pecuniary benefit to himself. If he spends more upon the 
education of one of his sons, it is no: with the object of enabling the 
other sons to claim an equal share in his earnings, but on account of 
the superior aptitude displayed by him. Even in the case of a 
family consisting of brothers, if the family is well-to-do, one member 
is educated by the other or others without any thought of any 
return in any shape. Where, however, the family is indigent and 
some of the brothers pinch themselves for the purpose of giving 
education to one of their number, it may be that they do so 
‘with the expectation of support in after years from the educated 
member. But as the law stands, it is nothing more than a mere 
moral expectation which would be realized even more largely after, 
the Bill becomes law than itis now. As thereis no legal obligation 
upén the educated member to remain a member of the joint family, 
and as under the present law it is to his interest to separate from 
the family, his continuance in the family is due eutirely to an 
appreciation on his part of his moral obligations, Under the Bill, 
however, it would not be necessary for an educated member to 
enforce a partition for the purpose of protecting his interest. He 
will, therefore, continue to be a member of the family for a longer 
time than is now the case and the benefits and assistance derived 
by the other members will be proportionately greater. It is ‘the :exist- 
ence of co-ordinate legal rights that gives rise to friction afid rupture 
and interferes with the free flow of generosity. When it-is realized 
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that the brothers have no legal clair to the eatin ga of an educated 
brother, there will be a greater cordiality of relations between the 
menibers and’the educated member will treat them with greater 


kindness and affection. A l 


It is said again that the Bill will have the effect of developing 
the trait of selfishness in the Hindu character. It is somewhat 
difficult to see why the present measure should produce this result 
any more than the existing law. Ifit is selfish for a person to desire 
- the ownership of the fruits of his labour, we think a much worse 
name must be given to the desire to appropriate the fruits of 
another’s labour. We think also that while the existing Jaw checks 
the play of generosity and benevolence, the effect of the Bill will be 
to increase-the -scope for altruistic-feelings, The atmosphere of 
legal obligation is generally unfavourable to the growth of any 
true spirit of altruism. 


To sum up, the fears entertained by the critics of the Bill that 
it will affect the spread of education or that it will diminish the 
assistance now derived by uneducated members from the educated 
member of the family are entirely groundless, being based upon a 
misapprehension of human nature and of the Hindu character in 


‘particular. The fear that it will lead to the breakup of the joint ` 


- family system is still more groundless, for while the existing law 
furnishes the strongest inducement to the educated member to 
separate himself as soon as he begins to make a respectable income, 
the Bill on the other hand will remove this inducement. The 
objection that the Bill will work injustice to the uneducated members 
is based upon a misconception of their position under the existing 


g 


2 


law which does not recognize any legal rights in them to any - 


return for any outlay upon the education of the earning member. 
The Bill will not im any way affect the burden of proving that 
property claimed by a member to be his self-acquisitiou was ac- 
quired by himself without the direct use of joint family funds. 
On the other hand, the Bill will remove the uncertainty in the 
_present law caused by the indefiniteness of the standard of edu- 
cation required to constitute it special or scientific and the 
indefiniteness of -the standard. to be applied for determining 
whether the gains of education areordinary or extraordinary. It will 
remove the necessity for enquiry into the -question by what-means 
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the education was imparted ‘and of determining it, as the Courts 
. have very oft en to do, after the lapse of along number of years. 
Jt will remove the special disadvantages now affecting persons 
who have received a superior education and place them on a 
footing of equality with fersons who having received a general 
education have made earnings without the use of joint property. 
It is in conformity with the unquestioned and unquestionable work- 
ing of the great law of property, as Ruskin calls it, which obtains in 
all civilized countries and according to which a man who works 
for a thing shall be alluwed to get it, keep it and consume it 
in perce. It will enable a, man whọ has earned wealth in any 
profession requiring a superior education to make gifts of it to his 
danghters or other female relations and redress the inequalities of 
the Hindu Law of intestate succession. It will prevent the property 
acquired by an educated Hindu without the help of joint family 
funds from passing by survivorship to the other members of his 
joint family and will prevent the destitution of his wife and. 
danghters. It will enable a Hindu father to exercise some 
control over his sons and ensure better conduct on the part of the 
sons towards the father. It will enlarge the rights of creditors to 
pr cerd against a mams acquisitions and protect their interests 
after his death. It will remove a cause of discord and distrast 
among brothers and introduce greater harmony and goodwill 
amorg the members of the joiut family and will remove one 
of the forces which at the present day tend towards the disinte- 
gral ion of the joint family. It will havea healthy tone upon the 
Hindu character by preventing on the one hand the motives which 
lead the educated member to the adoption of expedients to circum- 
veut the law and by encouraging on the other hand a spirit- of 
self- relance and industry among the other members. While -it 
will contribute to the material advancement of the country, it will 
nò l ss contribute to the growth of a true spirit of altruism among 
educated members of the community. As we stated at the com- 
‘mencement of the article, the opposition evinced in some quarters 
ig an appeal to ignorance proceeding from a misconception of the 
existins law and of the Hindu character and a misrepresentation of 
‘the objects aud scope of the Bill. While the success of this Bill 
will en ourage the introduction of similar measures with reference 
to .cther topics of Hindu Law with regard to which codification is 


t 
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desirable, its failure will deter any attempt on the part of any | 
Hindu member to introduce legislation in matters of Hindu Law. 
While the opposition will not have the effect desired by the critics 
of the Bill, it is likely to render the Government: uuwilling to intro- 
duce any measures affecting the social or religious institutions’ of 
_ the country. 


MORTGAGEE’S POWER OF SALE, * . 


In this article it is proposed to consider the conditions and 
limitations under which a power of wale (out of Court) may be 
exercised and the legal consequences flowing therefrom. 


Whether before the Transfer of Property Act, a power of as 
contained in a mortgage deed would be valid in the motussil is a 
very doubtful point. There are conflicting decisions both in Bom- 
bay and Calcutta, 


But the net result of these decisions when examined 1 may be 
stated to be that where the parties inteuded to contract with referi 
ence to the English Law, (which would be presumed to be the case 
where both the parties are Europeans or where the parties are resi- 
dents of the Presidency Towns) a power of sale i aa in a 
mortgage deed will be enforceable. : 


The following cases, Bhawanee v. Jykishen, S. D. A., 1847, 
p. 354; Keshavrav K. Joshi v. Bhavanji Babaji, 8 B. H. C. (4, c. jò 
. p. 142 at p. 149 per Melville, J., have held that such powers of sale 
are not valid as a general rale, 


The following cases, Pitamber Narayendas v. Vanmali-Shamji, 
. L L. R, 2 B., p. 1; Ramji bin Tukaram v. Chinto Sukharam, 
1B.HC. p. 199, (ongh the point seems not to have been argued) 
have held that such powers were valid. 


. In the case of Jagjivan Nunabhai v. Shridhar Balkrishna 
Nagather 1. L. R, 2 B., p, 252,16 was held that parties must be. 
deemed to have contracted with reference to English Law, and, 
therefore, such powers were binding. 


But the Transfer of Property Act, sec. 69, bas now w provided : 


K A power conferred by the mortgage deed on the mortgages or any 
person. on his behalf, to sell or concur in selling, i in default of payment 
of the mortgage: Pone the mortgaged property, or any part thereof, 


` 


ee 4° suse ô 
20 THR - MADRAS LAW JOURNAL, [von. X% 


without the intervention of the Goih is valid in the following cases 
and in no others (namely): —— 


(a) Where the mortgage is an English mortgage, and saline the 
_ mortgagor nor the mortgagee is a Hindu, Muhammadan or Buddhist or . 
a member of any other rade, sect, tribe or class from time to time 
specified in this behalf by the Local Government, with the previous 
sanction of the Governor-General in: Council, in the Local Official 
Gazette. . 

(b) Where the PaRa is the Secretary of State for India i in 
Council. 


(c) Where the mortgaged property èr any part thereof is situated 
within the towns of Calcutta, Madras, Bombay, Karachi or Rangoon.” 


` "So whatever the old law may have been, the validity of powers 
is now *recogoized by the Act only in three cases and in others it 
distinctly negatived. 


The three cases then in which the validity i is recognized a are 
as stated by the section :— 


iw 

(1) The mortgage is an English mortgage and the parties 
thereto is neither a Hindu nor Muhammadan nor Buddhist nor a ° 
mether of any other race, sect or tribe specified by the Local Govern- 
ment with the sanction of the Governor-General. 


The term English mortgage is defined, in Ñ. 58, clause (e) of | 
the Act (vide also Fisher, 5th Edn., page 5, ia 7, and pepnins; 
Vol. I., pp. 6, 7, 8, 113, 116, 146. 


‘The term ‘ Hindu’ is not defined. Itis rather an elastic term. 
It is used äs a religious term and as denoting a person professing 
any form of the Brahmanical religion, or religion of the Puranas. 
It does not include Native Christians. Primd facie he who is gov- 
etned by the Hindu Law as his personal law isa Hindu. In that 
sense a Marawar is a Hindu. Many of the low castes are Hindus. 
A Pariah will be a Hindu if he is not a-convert to Christianity ; a 
Jain or a Sikh is a Hindu. (Vide Whitley Stokes, note on sec. 331, 
Indian Succession Act.) 

Of course if a Hindu becomes a convert to Muhammadanism he 


ceases to be a Hindu though there are some classes of converts to 
Mubammadanism (as Khojas, &c,) who are still governed. by the 
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Hindu Law (or more strictly speaking have adopted or retiined 
the same rules) in respect of certain umiters only such as succes- 
sion. But whether for that reason they zan be said to come under 
the term Hindu or Muhammadan the letter term is wide enough 
to cover them. 


a 


As regards the Hill-tribes it is difficuct to say whether they are 
governed by the Hindu Law or not. Ia most cases they are. 
governed by their own customs, which a-e in some cdses quite 
inconsistent with and radically different from the Hindu Law. In 
some cases their worship is also different and it is then difficult to. 
maintain that the term ‘Hindu’ alsoincludes them. But if the 
worship is the same, t.e., one recognized by tae Vedas, the Shastras 


, and the Puranas though their customs are d-fferent (in matters of 


ty, 


succession, &c.,) yet they may be Hindus., - For manypeople in the 
West Coast-are governed by Malabar Law or tke Aliyansantana Law 


which in many respects are quite different from the Hindu Law, but 


still follow the worship of the Hindu Pantheon It-cannot be con: 
tended that these are not Hindus. 


_* The term “ Muhammadan ” is more precise. It means all who by 


religion follow the tenets of the Prophet and wiil include all classes 
of Miahammadans, such as Shiahs and Sunnis amd all their various 
sub-divisions. A convert to the same religion “s also a Muham- 
madan. f i 


The term “ Buddbist”’ is also more precise. A Buddhist is a 
fellower of Buddha, It includes the Burmese. 


There remains the last portion of the clause, 172., a member of 
any race, sect or class from time to time specified ir this behalf ‘by 
the Local Government, &c. OË course ‘Native Chr'stians may be: 
exempted. They form a sect or class by themselves aid generally 
those who are neither Hindus, Muhammadans nor Buddhists will fall 
within this clause. Buta question arises: as ‘to the construction to 
be placed upon the terms. Is any personal exempticn to-be made? 
Supposing the Local Government says “(a Native Christian) shall 
be a member within the meaning of this clause,” wanld that be 
valid? The most natural construction that is to be placed is that the 
intention was to enable the Local Government with the sanction of 
the Governor-General in Council to specify,in themede therein 
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mentioned, any race, sect, tribe or class (of course other than a 
Hindu, -é&c.,) but not any individual person of that race; &c.‘ 
“Specified” must be .takén -to qualify “race, sect, é&c,” and: 
not “member.” When Hindus, Muhammadans and Buddhists in’ 

general are excluded, it must be taken also that it was intended’ 
that Government should exclude a.race, &c., as a whole, which if 
may think should have the advantage of the) Proviso. 

(b). Where the mortg gages is the Secretary of State for India; l 
en the power of sale is valid. The mortgagor being the Secretary 
of State for India would probably never arise and ever if.it should 
arise then the matter would be govefued: by special Acts and Sta-. 
tutes. The provision itself seems to be not out of place. -The Crown 
Grants Act of 1889 would have no application, for this clause con-. 
templates a grant by a private party to the Crown. 


. (o) Where the mortgaged property or any. part thereof i 18 ae 
ated within the Presidency Towns of Calcutta, &c., then the power 
1g valid; Ti is sufficient if a part of the property. is situate here. 
Where two properties in the Presidency Town and another in 
the mofussil are mortgaged and a power of sale is given, it must 
be taken to be valid: For, it could not be contended that the 
word ‘ part’ refers only to a divisible part of one estate. No doubt’ 
a portion’ of an entire piéée of property may be Situated both in 
Madras and in the mofussil.“ "A ‘power Of sale given in that case is 
unquestionably valid. But where A and B are two distinct 
properties and property A -alone<is situate in Madras aud. A and B’ 
are both mortgaged, even then a power of sale can be validly given 
for, the mortgage being. indivisible, both properties ought to be 

treated as-one and the power of sale ought to be exercised as eee 

both, Besides, the singular number includes ‘the plural; ‘pros, 
perty’ means ‘ properties ’ (which may be more than one) and. ‘ part. 
thereof: ? ‘means ‘ portions of the said mortgaged properties.’ 


., ı Then the Act provides the limitations under which the power 
may bo exercised. | l OE 


L No such -power shall- -be --exėrcised -unless - and -until— 
(1) Notice in writing requiring ‘payment of. the--prineipal 'monéy 
has boen: served on the mortgagor,or on one of several morigagors, 
and--default- has-been made in: paymént of-the- ea ta money, or 
part-tliereof-for three months after sugh servicó:? + -'- --- © ~ --- 
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1st.—There must be a notice in writing requiring payment of the 
principal money. ` It would seem that the whole of the. principal: 
money should - be demanded, (where the whole i is due) for there are 
no words “or part thereof” after “ principal money ” occurring in 
the first portion as there is a little beléw and the rale that the 
singular includes the plural, it may be argued, cannot be invoked in 
this case. For it may be saidit should be straining the language 
spevially when compared with what follows, to say that here prin- 
cipal money means principal moneys. l 


* 


- Of course if part had already been-paid and there remained 
only a balance, then that ‘would correctly represent ‘the termi 
“principal money.” Where a part only is payable and the other 
part is not yeb payable it should on principle be considered as 
‘ principal money.’ It would, therefore, seem to follow from this that 
even where the whole is payable and the creditor only asks for, part 
it should be taken that the principal money is demanded though 
the language of the section is, as is usual with Indian enactments 
not very apt. 


Qndly. —Such notice should be served on one moti eEOr o or’ on 
one of several mortgagors. üj 


Tf it is served on one of the mortgagors it i is sufficient. 


' Supposing.the mortgagor dies leaving an heir, should notice 
be served on him? Is he the mortgagor? The term ‘ mortgagor’ 
is Cefined in S. 57, clause (v), para. 2, “ The transferor is called a 
mortgagor, the transferee, a mortgagee.” Here no hcir.or assignee 
is mentioned. The power is conferred in the carly part of S. 69 
on the mortgagee or any person on his behalf and it could not be 
contended that the power‘ is restricted only to the original mortgagee 
and does not extend to the latter’s heir or assign. Besides these - 
. are transferabie interests. “Hence mortgagor must include his heir 
or assign. The mortgagor’s representative in interest must have 
the same rights and duties as the mortgagor. Hence the notice 
ought to be served on the mortgagor’s heir. Where the mortgagar 
has several heirs, then all represent the mortgagor (original) and 
on the principle that service on one of several .mortgagors will be 
sufficient, service on one of the heirs will legally be suficient, 
though as a matter of prudence it ought to: be given to. all. 
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Supposing the original mortgagor has assigned his interest to — 
another, is service on both necessary ? or is service on the original 

mortgagor or his assign good? If by assignment one ceases to be 
mortgagor, then it would follow no notice is necessary on him and 
only his assignee should be served, But it cannot be said that the 
original mortgagor at any rate ceases to be the mortgagor, for the 
section says in express terms, “the transferor is called a mort- 
gagor ” and in a mortgage suit it cannot be said that the executant 
is not a necessary party. It is also. not always the case that 
he is not interested in the mortgaged property (though he has 
assigned). . ° 


Where by the assignment the assignee is bound to pay the 
mortgagee and there is a personal covenant in the mortgage and the 
assignee fails to pay, the original mortgagor is interested in paying 
it off. Much more is this the case where the assignment is free of 
any incumbrance when the mortgagor will have to give the 
assignee an unincumbered title and is thus interested in paying the 
mortgage off. Of course all this shows that he is a necessary party 
in the sense that he can be joined in one suit. But the Madras High 
Court has held that a mortgagor though he has assigned is a neces- 
sary party in the sense that he is interested in the mortgaged pro- 
perty within the meaning of 8. 85 of the Act so that the omission 
to include him will entail the dismissal of the suit. If this view . 
were correct, then he is still a mortgagor and notice served on him 
- ought to be sufficient. Dart says “ Where the equity of redemp- - 
tion has been encumbered, and the power does not contain the 
usual clause making an irregular sale valid as in favour of the pur- 
chaser, a sale without the required notice—if required by the terms 
of the power to be given to the assign of the mortgagor—is invalid 
as against the subsequent incumbrances, even although the mort- 
gagor expressly waive the notice and consent to the sale (Forster 
v. Haggart, 15 Q. B., 155; Hook v. Smith 17 Ch. D., 434). A 
notice fairly given pursuant to the terms of the power is valid, 
although the party on whom if is served is an infant (Tracey v. 
Lawrence, 2 Dr. 403); So too, it would seem if he is a lunatic 
(Robertson v. Lockie, 15 L. J., 285) or totally blind or deaf and the 
Court is slow (Miellersh v. Keen, 27 B., 256) to interfere as against 
a bond fide purchaser,” 
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. The object of:the notice:is to guard the right of the mortgagor, 
and if this object be substantially attained the court will not, as 
against a bond fide purchaser, minutely sriticize the exact term of . 
the notice. A sale, not made, till the expiration of the proper 
interval after the service or delivery of tha dotice, has been held good, 
(Metiers v. Brown, 9 Jur. N. 5., 958.) 


' Subsequent negotiations between a mortgagor and a mortgagee 
may amount to a waiver of a notice duly given (Tommeyev. White, 
8L. R.H. L., 49, and Metters v. Brown, 9 Jur. N. S., 958). So 
that a fresh notice has to be given if the power is to be exercised 
afterwards. , ° ° 


Of course the same difficulty arises where there is an heir of 
the mortgagor and the latter’s assign. Of course even if the view 
that the mortgagor who has assigned B still a mortgago» and is 
interested in the mortgage-property be correct, service on the 
assignee will always be good, and of course there is no harm in 
serving all. 


8rdly. -The third’ condition requ rəd is that there should 
‘be default in the payment of the principal-money or of part thereof 
for 3 months after such service (on the mortgagor of such notice 
in writing). . 

(II). Some interest under the morteage amounting at least to 
Rs. 500 is in arrear and unpaid for 3 months after becoming due. 


This clause provides that the power can be exercised. when 
interest amounting to not less than Rs. 00 is in arrear and remains 
unpaid for 8 months after becoming due (though no notice requir- 
ing payment is made). The mortgagee n this case has to wait for 
8 months from the time when an entire sum of Rs. 500 has accrued 
due in the shape of interest. When theinterest in arrear does not 
amount to Rs. 500 notice in writing undes the Ist proviso requiring 
payment of pr incipal must be given, and if no principal is payable as 
where it has not accrued, yet the power cf sale cannot be exercised. 


The mortgagee has apparently no power to remove fixtures 
from land and sell the fixtures separately- The term ‘part of mort- 
gaged property’ means any part of the mortgaged property which 
island. . (Hx parte Barclay, L. R.,-9-Ch. 576 ; paenelor v. S 
.88 Ch. D. p. 112.) - 
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As the section does not contain the terms “In the absénce of 
any contract to the contrary” and as the Indian ‘Act is rigid in the 
matter of powers and as powers of sale are invalid except in the 
three cases mentioned therein and as the section specially provides 
that even in those three cases the powers of sale should only be exer- 
cised when the two conditions are satisfied, no person even though 
he be the Secretary of State can, it is submitted, contract out of 
those provjsions. For instance a mortgagee cannot by dispensing with 


a notice in writing as required by the first proviso and by dispens- _ 


ing with the.second proviso bring the property to sale without notice 
or without interest (Rs. 500) having accrued for 8 months. .A 
provision in the mortgage deed stating that a power of sale can be 
exercised at any time and without any notice and whether or no 
interest (Rs. 500) has accrued, is simply void as it contravenes the 
section. Such a provision would, however, be good in England. 
A clause authorising power of sale where there is any breach of 
any condition in the deed would also be invalid. 


- But where the contract’ is that in addition to either of the 
limitations mentioned in the section there should be a further 
limitation, it would seem to be good, and where there is a contract 
that notice in writing ought to be served on all the mortgagors 
such provision would also be good. 


The Act provides that where a sale is actually made in exercise 
of the power the purchaser’s title could not in the absence of fraud 
to which he was a party be defeated by shewing that no notice was 
given or that no case has arisen to authorize the sale or that the 
power has been improperly or~ irregularly exercised but ‘that the 
mortgagor or other person damnified will be entitled to recover 
damages, if any, against the mortgagee. Of course this does not 
protect a purchaser who has notice of anything which throws a 
doubt upon the validity of the sale. (Jenkins v. Jones, 2 Gift. 99; 
Ford v. Heely,8 Jur. N. S., 1116; Parkinson v. Hanbury, 1 Dr. 
and S., 148; Selwyn v. Garfit, 38 Ch. D., 273; Batly v. Barnes 
[1894], 1 Ch. 25.) . 


The Act also ovda for the application of the sale proceeds. 


Under the English Law no notice need be given (for the exer- 
cise of the power) if there was a contract to that effect, but this is 


t 
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different from the Indian Law where as already stated such a cone. 
tract would be invalid. (Cockburn v. Hdwards, 18 Ch. D., 449; 
Pooley’s Trustee v.{ Wetham, 83 Ch. D., 111; Cradock v. Rogers, 538 
L. J. Ch., 968.) ~ : 


aar : 

The Act does not provide the mode in which the power is to 
be exercised, nor does it consider the rights and duties of a mort- 
gagee under the power. We shall now proceed to consider the 
above. : a 


Dart at page 85 states “ Where the authority of the vendor (e.g., 
a mortgagee for sale) does got, upon tke true construction of the 
instrument under which he acts, authorize him -to be himself the’ 
purchaser, a sale to himself, or to any ona on his behalf, is voidable 
on mere proof of the nature of the authority” and he gives as an 


. illustration the case of a mortgagee who is incapacitated ffom sell- 


ing to himself under his power, for he seys “a mortgagee selling 


is notin a fiduciary position towards his mortgagor (Warner v. 


Jacob, 20 Ch. D., p. 220) even where the mortgage is in the form of 
a trust forsale (Re: Alison, 11 Ch. D., 284). His right is not to 
take at a valuation, however fair, but to sell (Martinson v. Olowes, 
21 Ch. D., 857). 


In He parte Lacey (6 V., 625) Lord Eldon said “ The rule I take 
to be this: not that a trustee cannot buy from his cestus que trust, 
but that he shall not buy from himself.” The reason of the dis- 
ability of a mortgagee not getting to himself is similar to that of 
the analogous disability at law of a pledgee, who must sell at a 
fair price and cannot sell to himself. (Nash y. Hads, 25 Sol. J., 95.) 
Mr. Dart is of opinion that the disability on the part of a trustee to 
sell to himself does not arise from the fiduciary position in which 
he stands but from the nature of his authority and the transaction, 
which must, therefore, in all cases be examined in deciding whether ° 
the disability is absolute. As a consequence of this, he goes on to 
state the fact that no advantage has been made by the trustee, 
agent or mortgagee is no answer to an impeachment of the trans- 
action. (Aberdeen E. Co. v. Blaikie, 1 Macq., 461.) 


A mortgagee with an ordinary power of sale cannot, therefore, 
purchase under the power, either in his own name or through an 
agent, or so arrange the transaction as to make himself the absolute 
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owner (N ational Bank of Australasia, Limited, v. "H and in Hand Co., 
4 App. Cas., 391, and Robertson v. Norris, Giff., 421) nor can bis 
agent, who has acted in surveying the pr a and receiving the 
interest, purchase on his own account from the mortgagee (Orme v. 
> Wright, 3 Jur., 19; Re: Bloye’s Trust, 1 M. & G., 488; Downes v. 
Grazebrook, 3 Mer. , 200 ; Robertson v. Norris, 1 Gif., 421, and Martin- 
son v. Clowes, 21 ‘Ch. D. , 857); but the rule does not apply to an 
execution creditor nor tò one of several co-mortgagors (Kennedy v. 
De Trafford [1986], 1 Ch. 762) nor to a purchase of the equity of — 
redeinption by the mortgagee from the mortgagor (Webb v. Rorke, 
. 25 Ch. & L., 661, 673; Waters v. Groom, 11 Ol. & F., 684; Knight 

v.U arjoribanks, 2 M. & Q., 10; Dobson v. Land, 8 Ha., 220; ‘Gossip 
- v. Wright, 11 W. R., 682; Melbourne Banking Co. v. Brougham,7 App. 
Cas., 807);, the. purchase being from its inception a transaction sub- 
sequent to the loan; but if from the influence of his position he - 
purchases.atan undervalue, the sale may be set aside (Ford v. 
` Olden, 3 Eq., 461). Nor does the rule apply to a purchase by 
~ puisne mortgagee from the prior mortgagee selling under his power 
of sale even though the puisne mortgagee may be in the form of a 
trust for- sale. (Parkinson v. Hanbury, 2 D. J. & S5., 450; Kirkwood. 

v. Thompson, 2 D. J. & S., 613; Shaw v. Buni, 2 D. J. & 5S., 

468 Sc. 33 Beay. „D. 494 ; Locking v. Pa pRO PA 30, and Re: S 
11 Ch. D., 284.) 


But supposing authority is given him to purchase under the 
‘power, then what happens? i.e., can a person sell to himself under 
the power where the deed RAe for it. It cannot be..doubted 
that a mortgagee can purchase the property from his mortgagor 
direct after the mortgage. There is no disability on the mortgagee 
to buy nor is he in the position of a trustee to show that the price he 

paid was fair and that-no improper influence was exercised. l 


But this does not answer the question whether a power of sale 
(authorizing the mortgageo to sell to himself) is valid ? A. mort- 
gagee cannot by contracting with the mortgagor (in the mortgage 
deed) fetter the equity of redemption. For all clogs on the equity 
of redemption are invalid in equity as being of an oppressive 
character. For instance a provision in the mortgage deed that 
the mortgagee should not sell to others is void; nor is a provision ` 
that at the end-of aterm or on the. happening of some event the 
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mortgagor shall, consider the property tò be sold to the mortgagee ; 
nor isa provision that on default made ir. payment of the mortgage 
amount the property shall be sold at a certain price fixed or to be ` 
fixed hereafter by arbitrators. All these are invalid as being clogs 
on the equity of redemption. (Fisher, 5th Edn., para. 1396; 
Robbins, pp. 14, 15.) 


No doubt it is said that a right of pre-emption contained in the 
mortgagee deed is not invalid as such aright is not strictly°a clog on 
the equity of redemption. (Fisher, para. 1897, and Robbins, p. 15). 
But'a power of sale (authorising the mortgagee to sell to himself) 
cannot be considered to be in ‘the nature of a right of pre-emption. 


Under the Indian Act it is submitted that such a provision is 
not valid at all and must be treated as a clog on the equity of re- 
‘demption. For a power of sale in India can only be valid if “it con- 
forms-to 8,69. The section is rigid and it recognizes a power only 
under certain circumstances. A power to sell or concur in selling 
can only mean to others and not to seil to oneself, It excludes 
a sale to and purchase by one and the same person; and as this 
latter is not expressly recognized, it must be held that the section 
was not intended to cover such a case. 


~ Of course a mortgagee may under cartain circumstances obtain 
leave to bid from the court where thə court sells the property in 
court-sale in pursuance of the mortgage decree, and when such 
leave is obtained the mortgagee can purchase, but this is quite a 
different thing from the mortgagee purchasing (though authorized 
in the mortgage deed) in a sale held by himself. 


_ A mortgagee with a general power of sale may sell without 
waiting for the concurrence of the mortgagor; nor does a stipula- 
tion in the mortgage deed that the-mortgagor shall, if required, 
join in any sale entitle a purchaser to require concurrence. (Corder 
v. Morgan, 18 Ves., 344.) 


Where a mortgagee sub-mortgages with a declaration that the 
sub-mortgagee may exercise the power, it has been doubted whether 
such power could be exercised by him and an opinion thrown out 
that the power was altogether destroyed (Cruse v. Nowell, 25 U. J. 
Ch., 709). But Dart says “The better opinion seems to be that 
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it is: only suspended and upon a simple transfer by way of sub- 
mortgage is exercisable by the transferee.” An assignment of all 
covenants and provisoes, &., and of all securities will entitle the 
assignee to exercise the DENAN 


Mortgagees with a power of sale may, in the absence of DEA 
tion, sell by private contract or public auction, and though not 
bound to offer the estate to public competition before disposing of 
it privately (Davey v. Durrant, 1 D. & J., 585, 588) they should as 
a general rule, unless specially authorized to sell by private con- 
tract, sell by auction, to avoid questions with the mortgagor as to 
whether the price obtaine@ was adequate. Where either mode of 
sale is permitted, a private sale, even without advertisement, is 
good, provided it be bond fide and fora fair price. (Brouard v. 
Dumaresque, 3 M., P. O. 459.) 


Of course, if he is authorized to sell by public auction either © 
generally or for a specified sum, he cannot sell by private contract 
whatever price be offered (Daniel v. Adams, Amb., 495; In re Loft, 
8 Jur., 206). And where he is expressly authorized to sell by pri- 
vate contract it seems he could not sell -by auction (Daniel v. Adams 
Amb,, 495) unless the authority were to sell for a specified sum, and 
the price obtained at the auction (after payment of incidental 
expenses) exceeded or equalled that amount. An authority again to 
sell-to A for a specified sum necessarily does not justify a sale to B. 
for that (or even greater) sum. (Bulteel v. Lord Abinger, 6 Jur., 410.) 


‘A mortgagee with a power may sell either altogether or in 
parcels (Lord Rendlesham v. Meum, 14 Si., 249; Cooke v. Farrand, 
7 Taun., 122) subject of course to a liability to be called into equity 
if they adopt a mode of sale which is clearly depreciatory; but 
it may be doubted whether even at law, a power of sale unless it 
contained expressions pointing to such a mode of dealing with the ` 
estate would be well exercised by a sale of an undivided share. 


The mortgagee must use all reasonable diligence to obtain a 
fair price (Downes v. Grazebrook, 3 Mer., 208). He must then 
give the usual advertisements, &c., where he sells by auction. If 
the estate is advertised to be sold in one particular manner (as in 
lots) that-must be strictly adhered to and the estate should not be 
sold in-any other way unless fresh advertisements are made. (Ord 
v. Noel, 5. Mad., 438.) 
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Where a binding contract has been entered into to sell at a 
fair price, a mortgagee cannot break it off in order to accept a 
higher offer. (Goodwin v. Fielding, 4 D. M. & G., 90; Harper v. 
Hayes, 2 D. F. & J., 542.) | 


e 

Of course by the English Statute, vz, The Conveyancing Act, 
1881, section 71, it is provided that a mortgagee has the power to — 
sell “ the mortgaged property or any part thereof either subject to 
prior charges or not, and either together or in’ lots by publo auction 
or by private contract, subject to such ccnditions respecting title or 
evidence of title or other matter as the mortgagee thinks fit, with 
power to vary any contract for sale and to buy in at an auction, or to 
rescind any contract for sale, and re-sell without being answerable for 
any loss occasioned thereby.” Of course shis does not occur in the 
Indian Act, but there_is a similar section in the Trustees, &e., Act, 
1866 (section 6), but this only app-tes to English mortgages 
where the parties are not Hindus, &c. Butit is submitted that 
the same principle would apply. Of course the mortgagee cannot 
make any collateral advantage, If he cancels a sale and a 
deposit by the vendee is forfeited, then it should seem he could not 
take advantage of it and keep it to himself. That must be. ac- 
counted. But it would atthe same time séem that he is bound to 
forfeit the deposit. 


Mortgagees should use reasonable diligence to obtain a fair 
price (Mortlock v. Buller, 10 Ves., 309 ; Wheelwright v. Walker, 28 
Ch. D., 758) and should ascertain its value, even at the expense 
of a valuation where itis so expedient under the circumstances 
(Campbell v. Walker, 5 Ves., 680). But they. are not justified in 
agreeing to sell at a price to be fixed by valuation. Nor are they 
justified in entering into an agreement with an intending purchaser 
giving him a future option to purchase ata fixed price. (Oceanic 
Steam Navigation Co. v. Sutherberry, 16 Ch. D., 286; Olay v. 
Rufford, 5 D. G. & B., 768.) 


Although bound to sell by auction, they.may fix a reserved 
price, and after an ineffectual attempt to sell, buy in at that price 
(Re : Peyton’s Settlement, 30 B., 252; Hlse v. Barnard, 28 B., 228; 
Bousfield v. Hodges, 33 B., 90); but if they do so,. and there is 
a délay in the re-sale, they may be heid answerable-for the loss 
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sustained. (Taylor v. Tabrum, 6 Si., 281; Fry v. Fry, 27 B., 1414; 
He parte Lewis, 1 Gl. & J., 69.) 


If a mortgagee offers property for sale by private contract and 
there are rival bidders for it, he ought ‘to promote competition 
between them, but he is under no obligation to recede from his 
acceptance of an offer in order to, entertain a higher bid. (Harper v. 
Hayes, 2 D. E. & J., 542.) 


Would he be entitled to a commission under the Indian Act? I 
suppose not. For the section says that the proceeds shall be applied 
“ first, in payment of all costs, charges and expenses properly in- 
curred by him as incident to the sale or any attempted sale” The 
word ‘incurred ’ could not be applied where commission is contracted 
for to be paid to the mortgagee himself and on the principle that a 
mortgagee cannot obtain any collateral advantage or benefit over . 
and above the interest. (Vide Robbins, pp. 18, 1145 and 1146.) * 


The words “attempted sale” would imply that a mortgagee ` 
is at liberty fo stop a sale where proper bids are not obtained and’ 
to cancel a sale where in his discretion it ought to be done. The 
mortgagor has nothing to say in the matter. : 


“A mortgagee cannot sell pending a suif to redeem (Rhodes v. 
Buckland, 16 B., 212.) And he sells at his own risk if a tender has 
been made of his principal interest and costs (Jenkins v. Jones, 2 
-Giff., 99). A mortgagee could, it is conceived, make a good title to 
a purchaser where he sells under a power even though the debt is 
satisfied unless of course the purchaser is not aware of the same. 
(See Dicker v. Augerstein, 3 Ch. D., 600.) 


A sale by a mortgagee though harsh and improvident, will not 
be set aside in equity, if clearly within the terms of the power. 
(Dicker v. Anger Stein, 3 Ch. D., 600). A mere offer unaccompanied 
by actual tender of the amount will not be sufficient to prevent a sale. 
If acting bond jide, a mortgagee can only be stopped by tender of 
principal, interest and costs; and it would require a strong case to 
induce the court to restrain an intended sale by a mortgagee under 
special conditions, on the ground of their undue stringency (Kershaw 
v. Kalow, 1 Jur. N. §.,.974) : but of course if the sale be clearly 
oppressive as, e.g., where the mortgagee overstates the amount of 
his debt, and thus deters the person entitled to redeem from paying 
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it-off, the Court will interfere (J énkine v. Jones, 2 Giff., 99,. and — 
` Prishardv. Wilson, 10 Jur. N. S., 380). The established rulé in fact 
is that the.Court will only stay asale on tender of what the mortgagee 
swears to be due (Hill v. Kirkwood, 28 W. R., 358, also I. L. R., 17 B., 
711). If it, however, clearly appear on: the surface that liei is dls 
than the sum to which the mortgagee swears, and. tender is made 
of what is manifestly due, the Court wil restrain a sale (Hichson v. 
Darlow, 28 Ch. D., 690).. If the mortgagee holds a fiduciany relations 
ship the- Court will always restrain a sale, 


. It is doubtful if the doctrine of Tas pendens e any: aaia 
tion ta such a case and whether the punchaser could not get a good 
title even. if the Court should find that tke mortgagee was at fault. 


4 


The mortgagee must sell for a grcss sum of money unless any 
other consideration is specially authorzed: He may under’ a gen- 
eral power of sale allow a part of the purchase money, of course not 
exceeding the amount due. on the security, to remain on mortgage 
of the estate provided that he debits himself in account with the 
mortgagor with the whole price, anc the sale and mortgage are 
distinct transactions (Davey v. Durrant,1 De G. & J.,585; Thurlow 
v. Mackeson, L.R ,4Q. B., 97; Bettyes y. Maynard, 81 W. R., 461). 
A mortgagee or i auctioneer may acces the purchaser’s dhoga for 
the deposit, and if ib is dishonored, & ‘not liable for the costs of 
an abortive sale, but he may add them to his security (Farrer v. 
Lacy. & Co., 25 Ch. D., 636. - | 


Where a mortgagee in possession agreed to sell a portion of 
- the land as a site for hospital and to g-ve the price to the charity, 
so as, in effect, to make`a free gift of tha land, it was held that the 
sale could not be supported, althougt the price had been ascer- 
tained by valuation, and the mortgagee debited himself with it in his 
account with the mortgagor (Davey v. Durrant, 1 D. & J., 585). 
In such a oase it is to the vendor’s interest to lower the price as 
‘much as possible.’ 


As a general rule mortgagees exercising their power must show 

a marketable title, z.¢., a title which at all times and under all cir- 
cumstances may be forced on an unwilling purchaser (Pyrke v. 
. Waddingham, 10 Hare., 1; Hullings v. Trinder, 10 Eq., 449, and 
Hamilton v. Buckmaster, 3 Eq., 323) avd are in all respects liable to . 
5 


w 
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a purchaser as if they are absoluta ‘and beneficial owners (White v. 
Folgambe, 11 V., 843; McDonald v. Hanson, 12 V., 277); excapt 
that they ordinarily enter into no covenants for title beside the 
covenant.against incumbrances (Worley v. Frampton, 5 Hare, 560) ; 
and their liability extends to costs in a suit for specific performance 
(Edwards v, Harvey, G. Coop., 40; Hill v. Magan, 2 Moll., 460) ; they 
have, however, a general right except in cases of neglect (Peers v, 
Ceeley, 15B., 209) or misbehaviour to recover such costs from the 
mortgagor,’ ` 


 Atany time after the power has become ees the person 
éntitled. to ever use it may demand and recover from any person 
(other. than one having a prior right or interest in the mortgage 
estate) all the title-deeds aud documents relating to the property, 
which # purchaser under the sale would be entitled to demand and 
recover from him. 


A mortgagee selling under a power of sale and retaining the 
surplus unproductive in consequence only of disputes between 
subsequent incumbrances, is not chargeable with interest (Mattinson 
v. Clarke, 4 W. R., 30 O. ©., 25,.L. J. N. S. Ch., 29). And a nfort- 
gagee-who sells ‘with notice of subsequent incumbrances, is liable 
to the later mortgagees if he allows the surplus to get into the hands 
of the mortgagor (27 Ch., 187). A. mortgagee holds the balance of ` 
the paronan money as 'ENENES for the mortgagor. 


P. R. GANAPATI AIYAR, 


NOTES OF INDIAN CASES. 


Venkata Vijiya Gopaleraju v. Thimmaya Pantuln, I. L. R, 
22 M., 314. An important question is raised in’ this case as to whether a 
Conrt can order a plaintiff to adyance to the guardian ad litem of a minor 
defendant the funds necessary to carry on the defence; and, if so, whether 
on the plaintifi’s succeeding in the action, he could add such advances 
to the costs of the action, Subrahmania Aiyar and Davies’ J J.. 
appear to be divided in their opinion. Treating of this question, 
Trevelyan on his Law of Minors says “ In making such order (appoint- 
_ing an officer of Court) the Court will ordinarily require the plaintiff 
to indemnify the officer, attorney or pleader and also to make provision 


t 
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for his costs, It may also provide for such costs out of a fund in which 
the minor is interested. The Court may albw the plaintiff to add to his 
own costs such costs as under these circumstances he may be required 
to pay,” p. 273. There seems, however; to be no provision in the Code 
as pointed out by Mr. Justice Subrakmant% Aiyar for making such an 
order, as there is in England. Vide Order 35, Rule 18. 


Zamorin of Calicut v. Narayanan Mussad, I. L. R, 22 M.,.323. 
We do not know whether the attention of ths learned Judges who decided 
this case was drawn to the Privy Council case in Kameswar Pershad v. 
Rajkumar Ruttan Koer, I. L. R., 20 0., 79. No doubt the decision in 
Kandunnt v. Katiamma, Ib., 9 M., 251, supports the decision under notice, 
but can it be deemed to be good law after the Privy Council case? The 
plaintiff sued upon a lease and failed. He might have sued upon his 
title also at the same time, and, therefore, it seems he ought to have 
done so. If so, S. 13 is a bar to the second suit. The decision of the 
Privy Council has been referred to in a num>er of subsequent cases. See 
Arunachalam v. Meyyappa Ib., 21 M., 91; Ramchandra v, Jairam, Ib, 
22 B., 686, and Dost Muhammad Khan v. Satd-Begam, Ib., 20 A. 81; 
Bri Gopal v. Perthi Singh, Ib., 110, and Putandar ED v. Jwala ss 
Ib., 516. 


Mayan Pathuti v. Pakuran, I. L. R. 22 M., 347. Property was 
‘sold in execution of a decree in contravention of the provisions of S. 99 
of the Transfer of Property Act. The learred Jiidges rightly hold that 
the sale is only voidable at the option of the judgment-debtor and. not a 
void, It is also clear as pointed out by them that the application to set 
aside the sale is one falling within S. 244 of the Code. But we are 
unable to follow them when they akonei fo observe that the right of 
redemption by the judgment-debtor subsicts and a separate suit is 
maintainable by him for enforcement. What was sold in contravention 
‘of S. 99 was the right of redemption and it seems to us incongruous tö 
suggest after the sale of the equity of redemption that the mortgagor 
has a further right of action. The decision in Martand v; Dhondo, 
I. L. R., 22 B., 624, is relied on., In the Bombay case, an uncle and 
nephew were interested in the mortgaged property and in pursuance 
of a decree against the uncle, n sale was effected of the mortgaged pra- 
perty contrary to S. 99 of the Transfer of Property Act and to S. 294 of 
- the Civil Procedure Code, though it was otherwise binding upon the 
uncle and the nephew. The nephew did nat apply to set aside the sale 
under S. 294 of the Code and as he was nota party he could not apply 
to cet the sale aside as contrary to S. 99 of the Transfer of Property Act, 


& 
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He sued for-the redemption of the mortgages, The Court held he could. 
We doubt whether. the Bombay High Court would have held that the 
“uncle could have sued to redeem. ‘We must, however, bay that we aro 


by: no means satisfied with the correctness of the Bombay rule. 
. J 
We may, however, point out that the confirmation. of the sale did 


not preclude the sale being set aside as contrary to S. 99 of the Transfer 

_of Property Act; “A sale cannot’ be set aside after confirmation on the 
ground. of irregularity ; but it does not operate as a bar.where the sale 
impeached i is illegal; and as the learned Judges were disposed to treat . 
the suit as an application under S. 244, they were at liberty to set aside 
the sale without invoking the peculiar dpctrine of a right of redemption 
subsisting after the sale of it. 


Seshayya v. Narasamina, I. L. R., 22M. 357. A disposition was 
‘made by a Hindu in the following words, “my wife and the adopted son 
shall receive the other half of my estate.’ Shephard and Boddam, J.J., 
held: that the mother was only entitled to , maintenance and ‘not 
‘to achalf share of the moiety. “With all respect to the learned Judges, 
‘we think the construction is altogether forced and unsupported by 
principle or authority, There is no doubt authority for the position 
that where an estate is granted toa widow without any specific words 
showing an intention to confer a larger estate, a widow's estate was all 
that was intended to be granted (Mahomed Shumsool v. Shewukaram, 
21. A.,7).. Butit does seem to us strange that the grat of an estate to 
the widow and a son together should be reduced to nothing more than a 
‘ claim for maintenance as regards the widow. Both widow and son are 
‘dealt with together. Theanalogy of a tarwad has no place; and if her son 
has an absolute estate, it seems to us that the widow should be deemed to 
have an equal claim. At all events, assuming that there is a warrant 
for holding that the widow has a life estate in her share of the moiety, ib 
cannot be rightly held that she has nothing more than a claim. for mains 
tenance as on intestacy. 


ar % 


Muthnraman Oketti v. Ettappass mi, I. L. R., 21 M., 872. Many 
of the remarks we made in the note upon Mayan Pathuti v. Pakuran Supra, 
ate applicable to this'case. Property was sold contrary to 8. 99 in execu» 
tion against the father. The obvious effect of the sale is to pass thè 
interest of the father and.son. The only mode in which the sale could be 
set aside was by application by the father under S. 244. Therefore, the ` 
“ gale was binding on him, But the son could not apply under S. 244 ab 
he was no party to-the suit. But if the father could be bound and the son 
also by sale in execution:of the decree obtained against the father in & 
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‘suit to which the son was not a party without the son having an opportu- 
nity for redemption, there seems:to be no objection to holding’ that the 
sale in contravention of S. 99 binds the son’s share also. Weare unable 
to regard the decisions referred to in Mr. Justice Shephard’s judgment 
as good law, as they have overlooked the provisions of S. 244. 


Anantanarayana Ayyarv. Kuttalam Pillai, I. L. R., 22 M., 481. 
We think the decision in this ‘case is a valuable contribution to the law 
relating ‘to the management of temples by temple committees. A 
meeting of the committee duly convened at which three out of the seven 
menibers constituting the committee were alone present dismissed the 
„trustee who was | subject to theirecontrol. I$ is perfectly clear that if such 
dismissal had been made otherwise than ata meeting it would be invalid, 
The question raised was whether the dismissal should- have been made 
, by the committee unanimously. Unless there is any principle of Common 
Law that the presence of the majority of the committee is necessary to 
form a quorum for a meeting, we do not think that any significance can 
be attached to the circumstance that by a resolution passed at a meeting 
at which five were present the quorum was fized at three. The question 
f obviously suggests itself whether if it was rompetent to a meeting to 
fix the quorum at three, it was equally competent to them to fix it at 
one, and if only one member was present at a meeting duly convened, 
would it be competent to him to dismiss the trustee. If it was compe- 
tent to a meeting of the committee to fix the quorum for the future, a 
quorum of one would have legal authority to dismiss. We, therefore, 
do not attach any ‘significance to the fixing of the quorum at three. 
But we are of opinion that in the absence of any rule requiring the 
majority of a committee to be present at a meeting, it was competent 
tothe three members present at the meeting to dismiss the trustee, We 
find it difficult to accede to the contention that all the members of the 


committee should have been present. Fi 
na 


There is a valuable obiter dictum of Mr, Justice Subrakmanta diyar 
that except where the committee-is unanimous, business should be dis- 
posed of only ata meeting. This view has been approved. of in two 
inter cases. §. A. 1530 of 1898 and S. A. 544 of Soa: ' 


- Assan v Pathuma, Lik, 29M. 494. Weare glad that Mr. J ustics 
E Atyar has expresed his dissent from the decision in Venkata 
ramayya v. Krishnayya, L L. R., 20 M., 319, though Mr. J ustice Davies 
continues:to adhere toit. That: ‘the payment of deficient stamp should be 
fatal to’ ax suit when ‘the deficiency is discovered after the period of 
limitation has expired i isa serious hardship ; ; and good reason is shown 


88 THE MADRAS LAW JOURNAL. [vot x. 


-in the judgment of Subrahmaniá Aiyar, J., for holding that the ie lea 
ture could not have intended it. 


We are also glad that misjoinder of causes of action which is the 
ground of dismissal of a previous suit is held to be a cause of alike » 
nature with want of jurisdiction for purposes of computing limitation. 


_ - Krishnaswami Konan v. Ramasami Ayyar, I. L. R., 22 M., 519. 
There is no power to seize the son’s share after partition under a decree 
for a simple debt against the father. The learned Judges, however, say 
that if a partition had been made with a view to defraud or delay -cred- 
itors, it would be otherwise. If a partition wore a.nominal transaction, 
‘we can understand this; but if the partition is real, we do not see why 
the son should not secure his share against the power of the father to 
deal with it for-his debts or of the Court to seize it in execution. The duty 
of the son to pay his father’s debts ont of his share is only so long as 
father and- son are undivided or the father’s share passes to the son by 
survivorship. Thero is nothing wrong in effecting a division so as to 
make himself safe from the attacks by his father’s creditors. 





SUMMARY OF RECENT OASES. | 
Probate—Duty paid under Protest-—Application for refund-—Delay. 
Broughton v. Commissioner of Stamp Duties [1899], A. O., 251. 


The respondent, Commissioner of Stamp Duties in New South 
Wales, levied probate duty from the estate of the testator Broughton at 
' the rate of 5 per cont. which duty was paid by the executors under 
protest and with a reservation of their right to claim.a refund of the 
difference between five per cent. and one per cent. which, they contended, 
‘wad the proper rate of duty leviable. The executors did not wish to 
fight it out at their own expense, but wished to wait for the decision in - 
the Brodribb’s case (9 N. S. W. L. R., 49) which was then before the court. 
At the time of the payment under protest, they had stipulated that the . 
delay in applying for the refund should not tell against them—the- delay 
then anticipated appearing pretty clearly to be the delay- consequent 
upon the: decision in Brodribb's case. Now after the-decision of the 
Privy Council in Commissioner of Stamps v. Hope [1891], A. C., 476, they 
made this application for a refund of the whole probate auly after the 
lapse of nine years.from the date of the payment under protest, ." 
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The Supreme Court of New South “Wales discharged the rule nis 
on the ground that so far as the differeace between 5 per. cent and 
l per cent. was concerned, though the delay sonsequent upon the decision 
in Brodribb’s case was by reason of the special reservation of the exe- 
cutors, excusable, the delay since, in puting in this application for 
refund had deprived them of their right of appeal, and that as regards 
the one per cent. which they paid under a mistake of law it was not 
recoverable having been peid without any special arrangement. 

e 


On appeal the Privy Council affirmed zhis decision on the ground 
that the application for aiana amia was not Drought within a reasonable 
time, e - 

es 

Well—Testamentary Oapacity—Denial cf Execution by the attesting 

witness. i - 


Pilkington v. Gray [1899], £. 0. 401 P. 0. 
Mere eccentricity on the part of a teszator is not a testamentary 
incapacity so as to prevent him from making a valid disposition of his 
property by will. 


Probate was originally pa by ii Bermuda Qonrt on. the oaths 
of the two attesting witnesses that the will was.duly executed and 
attested according to law. Now this bill. was filed by the executor for 
the confirmation of the will and an order fœ administration, owing to 
the doubts cast upon the validity of the wil! by the sayings and doings 
of the testator’s widow and son and a daugh-er and her husband. The 
executor, & solicitor, swore to the fact of the due execution and attesta- 
tion of the will. One of the attesting witnesses not only retracted the 
evidence given by him at the time when the probate was originally 
granted but even tried to make out that the whole will with the attest- 
ors’ signatures was forged. The other attessing witness who had gone 
out of Bermuda was not willing to go there and give evidence unless 
the executors gave him an unreasonably lage sam of money for his 
evidence and the Court refused to issue a commission for his examination 
on the ground that the Court had no power t3 grant such a commission. 


Under these circumstances it was held that the evidence of the 
attesting witness which was contradicted by his own. deposition when 
the probate was first granted was false, thas the absence of the other 
attesting witness was sufficiently explained aad that the will should be 


confirmed. ; , 


® 
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Mortgage of Reverston—Settlement subject to mortgage, to the Settlor's 
wife for life, then to the Settlor for life wiih remainders over—Payment.of 
mortgaga-——Intention to keep alive charge. é 


Lord Gifford v. Lerd Fitzhardinge [1899], 2 Ch., 82. 


i. ; A reversioner omire his reversionary interest in PEA iunda 
aia afterwards on his marriage settled it on his wife for life, with re- 
mainder to himself for life with remainders over. He subsequently paid 
off the niortgage and obtained a reconveyance from the mortgagee. 
The mortgagee’ s solicitors who were requested to draft the reconveyance 
were not aware of the existence of the settlement and prepared it so as 
to show that the reversion was conveyed } back absolutely discharged of 
all claims under the mortgage deed. On being subsequently informed 
by his solicitors of the effect of the reconveyance in this form, he brought 
this ackion to have the deed cancelled or rectified and a proper transfer of 
the mortgage executed to him by the-defendant: He was examined as a 
witness and stated that he ‘paid the mortgagee out of his own moneys 
and did not intend to, pay it for the benefit of the settlement. 


North, J., accepted the statement of plaintiff and or the authority of 
Barrell v. Earl of Egremont [1844], 7 Beav. 205, held that the proper 
Gourse was to make a declaration that notwithstanding the form of the 
' yeoonveyance, the plaintiff was entitled to have the charge kept alive. 
for hia benefit in priority over the settlement. He, however, directed 
the plaintiff to bear the costs of the action, 


A 
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7 Vendor and Purchaser—Auction sale—Highesi der Depot 
Cheque—Statute of Frauds, — 


Johnston v. Boyes [1899], 2 Ch. 73. 


The plaintiff, a married woman with property of her own, instructed . 
her husband to purchase for her a freehold public house which had 
been advertised for sale to the highest. bidder, the conditions being that 
10 per cent. of the purchase money should be deposited , immediately 
after the property should be knocked down and that an agreement in the 
form subjoined in the advertisement should be signed by him. He was 
the bighest bidder for £4,900, but not having been entrusted’ with any’ 
money by his wife, he tendered a cheque for £490 upon his own bankers 
as ‘the deposit required by the advertisement. ‘But on the instruction: 
of one of the vendors who had shortly before heard the man swear in’ 
open Court “that he had nothing in the” world except the clothes he 
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stood on,” -his cheque‘was refused and notwithstanding. his .protest that . 
the purghase was.for_his wife who would ficd the money. the next day,, 
the. prapexty. was-agajn | prt up, for, sale and sold for a higher price, 
His wife: brought: this suit to recover damages for breach of contract, 

The vendors pleaded the Statuie of Frauds and contended that the 
chequé was not a good tender and: that‘ there was no castom obliging tho 
vendors to Becepi ib, “oT Te Sa Wns : peat 


 Oozens-Hardy, J., held on the authority of Warlow v., Harrison, LE 
and E., 295, 317, and Carlill ve The Oarbolic Smoke Ball Oo., 1895; I; Q. B.’ 
256, that a person who accepts an offer to sell and complies with the cons 
ditions of the advertisement of sale is- ‘entitled: to sue for damages for- 
breach of contract and that the Statute of Frauds had no. application to 
the case. He, however, dismissed the action on the ground that a cheque 
even of a man of credit was not a good tender in law and need not be 
accepted, much less that ofa known pauper, éhat the printed ‘conditions 
required upon a correct construction éash payment, that there was no 
such payment and the defendans was entitled to refuse to poea 
Puecontabt ai gg e Sao Fe E wgs ee ie 
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a 3 GOVERNMENT NOTIFICATIONS, eo ea 
EE age ae 
- Thø attention of the Madras “Government” having bói drawn 
hy the Government Agent at Godavari to the fact that the Goda- 
vari “Agency Rules provide no limitation of time as regards appeals, 
—the Government has made the, following order : — og 
ORDER—No. 1994, Judicial, dated 8th. Daon 1899. oe 


v ine exercise of. the: porer Po ea upon him ‘by section 6 of 





Council. is ‘pleased to direct that the: following i proviso ‘be added at - 
the ‘end of Rule IV of the rules for the guidance of the Government 
Agent i in the Godavari district, Sk cae in G. O., N 0. 978, dated, 
lith May 1898 :— 


.“ Provided the N of eal be w witht: ix eka of: 
the date. of passing the decree, or the appellant can show. just and.reason-. 
able.canse to the satisfaction of the Appellate Court for. not having pre-: 
ferred ib, wishin that, period:- tin Sew dees Gee eer 
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15+ Phe PR of ‘India had‘in 1879 « ee the extension’ 
of Ss, 2 arid 9- of the Specific Relief Act a of 1877 7 y to tle talike’ 
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of Bhadrachalam and Rekapalle’ and to the Rampa country in ‘the. ) 


Godavari District. On the.requisition’ of the Goverment Agent-at. 
Godavari that the provisions of 8.9 be extended. to the other Agenoy: 
oe the Government hag issued the following Notification i= - = +- 


‘ee « dn exercise. of the power conferred by 8.5 of the ‘Sche- 
duled Districts Act, XIV of 1874, His Excellency the Governor in 
Council is pleased, with the previons sanction of His Excellency the 
Governor-General i in Council,-to extend S.9 of the Specific Relief 
Act ( of 1877) to those tracts in the Godavari Agency to which it 
has not hitherto been. extended, ” Vide Order No. 44, J udicial, 
dated 12th January. 1900,” ú Í 


R; 


J OTTIN Gs AND CUTTINGS, 
pt 
The Aduocate- General af Madras :—~In the Bn lish Law J urna of the 


20th of Januar , the announcement is made of the appointment of My 


John Power Wallisas Advocate-General of Madras. Speaking of hiin the 
Law Journal says; “ He graduated at the London University taking the 


gold medal in classics at the M.A, Examination i in 1882 ; was called to the . 


Bar at.the Middle ‘Temple in 1886 and joined the northern circuit, He 
has edited several volumes ‘of the. State Trials for the State Trials. 
Cominittee and ser ved two successive terms as reader to the Council: 
of Legal Education i in Constitutional Law.” The Law Journal proceeds ta. 
remark, “ The appointment - ‘of Mr, J.P. Wallis as Advoeate-General 
of Madras.in snecession to. Mr. Arnold White, is in every way an excel. 
lent one; Tf My. Wallis had had no “other claims, his work admirably 
done as editor of the later volumes of the new series of State Trials 
would of itself have been a high qualification for a position for which a 
wide and accurate ktiowledge of constitutional law and political history is 


essential,” We trust that the opinion of the Law Journal as regards the 


excellence of the appointment may prove to be- correct. But we cannot 
` conceal the fact-that we have serions misgivings. Weare not altogether 
in accord with the Law Journal when it cays that the chief qualification 
for the appointment‘is a wide and accurate knowledge of constitutional law: 
and political history. Such knowledge may at times though very rarely be 
useful, A far more important qualification for the place is a wide and: 
accurate knowledge of Indian enactmeuts and especially of Revenue law 
hased upon. thorough grounding inthe principles of law in its several 
departments, . Government expects advice almost every day in the depart- 
ments we haye specified and not in constitutional law, The appointment 


Lad 


¢ 
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of aceba fresh ` from Hoginnd,: assuming he possesses a thorough 
knowledge of the principles of law generally, is likely to prove embarass- 
ing to the Local Government which has often.to depend upon his accurate 
knowledge of the language and history of Indian enactments. Unlike-a 
Judge who if he is only possessed of a gocd knowledge of legal princi- 
ples is fairly well equipped to decide cases apon arguments advanced on 
both sides, the adviser of Government has very much to rely upon his 
own resources. We would only repeat tke hope that Mr. Wallis may 
belie our fears and prove a success, 


ee 
l Solicitors struck of! :—The English Lw Journal gives alist of ù 
solicitors struck off the rolls for professional misconduct ab the instance 
of the Incorporated Law Society. We believe it will be exceedingly 
saliitary in the interests of the profession if the Vakils and Attorneys 
associations are entrusted with the initiative in similar mattert in this 
county . 
: Pare + NN 

Mr. Justice North has retired, He was a careful, conscientions, 
painstaking judge with a vice that was almost a virtue. He was very 
slow. We are not advocates of the ‘presens slap-dash hash-mash style 
‘of some of the modern judges: they are toc quick: His lordship was a 
‘trifle too slow, however. He was a sound lewyer, and has done good 
' ‘work in smoothing away the difficulties of conflicting case law.’ He was 
a great believer in reviewing at length all he authorities on which he 
proposed to rely. His judgments are, therefore, almost “little: sinaten 
‘codes. He has served the public well, and ell will wish him many years’ 
enjoyment of his pension. His resignation and consequently greater 
freedom have occasioned, we’ understand, the greatest constéernation 
‘amongst butterflies, grubs, and beetles, whe are’ expecting a very bad 
time,—Law Notes. l e a - j 


t 


_ The Privy Ooucil v. The House ar Lords —Mr. Haldane, Q. ĉ., M. Ps, 
has done well in calling attention to the grea-ést tribunal the world has 
ever known. Inan address to the Scottish Law Society in’ Edinburgh 
University last month on “The House of Lords and Privy Council as 
Supreme Tribunals of the Empire,” he contetded that the Judicial Coim 
mittees of the Privy Council and of the House of Lords might very easily, 
" without substantial change in practice, be made identical, forming ond 
greattribunal. Such change would bring akout.a desirable measure of 
Imperial Federation, as the three Colonial Law Lords would sit in the 
House of Lords for all purposes, and: would be the spokesmen~iij that 


Ad . ip Geapkad FAW JOUËNÁL. “voiz. 
House of the people they TE They would'form the nucleus of 
“a nòn-party element in the:House of Lords, an element the introduction 

‘of which might be the precursor of further changes in that House. In the 

“administration of justice, and in the existence of that great but scantily 

‘recognized tribunal, they had one of the most real bonds that could hold 
ai distant a of a Queen’s ddminions.—Law meee 

ee ee te ae a a i 

e > ` Legal Laughs. 

Robert G. Ingersoll was not always the tactful box he became: in 
his- maturity. . Harly in his career he found himself counsel for the 
‘defense i in ® murder case, whh a fussy *old doctor as piincipal witness 
against him. Thinking he saw a chance to be brilliant, he sarcastically 
‘proceeded | to bully the witness by commenting upon doctors’ ‘mistakes. 
bi Doctora make as few mistakes as lawyers,” ksserted the old man. “A 
‘doctor’s’ ‘mistdkes are ‘buried six fedt” under ground,” said Ingersoll. 
“ Yes, but a lawyer’s mistakes are hung as many feet above the ground,” 
was the reply, “and that is just the difference.” The jury saw the co 
‘and Ingersoll lost the case. aa The A Law Journal. 

. A good story i is being told oi a juror who.was drawn for service 
dn the Buffalo (N. Y,) Criminal. Court recently.on a murder'case. He 
‚was one of those men who was willing to do his part as a good citizen, 

bat he had a prejudice against circumstantial evidence which was so 
„strong he could not dispel it irom his mind, and it finally became neces- 
SATY. to excuse him. 


t 


“Ho answered the eii a to him. by the. piacain attorney 
to.qualify, but when the attorney for the defendant got down to where 
he asked him if he could convict a person on circumstantial evidence, BS 


hesitated.. : Bee, Be 
hes Why do you hesitate ? ” asked the judge. oS 
«Weil, P'l-be frank with you,” replied the juror; “I don’t believe 
dn it.” - . 
. “Tf the evidence was so overwhelming that there sould he no ‘doubt 


of the prisoner wouldn’t you vote to convict?” . 3s 6 
ći No.” < . a - - ‘ -* x S Py 
“Why?” l ees. a ie ee a 


i Tee can 1 whisper to you P is mot 
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- There. was a three-minute conversaticn between the ‘judge-arid the 
juror, -atthe ‘conclusion of which. ekp judge smiled and then he said: 
r suedene 


enon you are excused, Siar gie M a dey 
vë- 


a ‘The attorneys’ ' did’ ‘not forget the incident; and at the close of the 
day's session’ they. asked the’ ‘indge ‘what tha trouble was with the juror 


who was excused. . : 


The judge said the man told him he was ; the owner of @ farm in 
iChecktowaga,:and ‘among his livestock’ wes a handsome pet» alfi One . 
day, while hè was.out in the barnyard chopping at a fence with an‘ax, 
this calf made a break to get-out of the yacd. “With the ax still: in his 
hand he ran after the animal ahd canghtSiim by the‘tail. Justas he 
was dragging it back from an opening im the fence a member of the 
family happened along, and, seeing him with an ax in his hand, con- 
-eluded-that-he‘was_ suffering with an attack of senile dementia pnd i in 
his fury was trying to hack the poor beast into veal cutlets. 


“J udge, I was prefoctly rational, and 1 Jrotested tat r was a attempt- 
ing nothing òf the kind,” “Baid the juror, a but appearances ‘were 
‘against me, ahd’ to this day I am, unable tc convince my family ‘that I 
was not crazy and was not trying to murder that calf. “That's the reasoa 
I am against ees, evidence. ”—Easkange. 
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-U ‘Noras OF AMERIGAX: CASES: pf. os 
en a a re vr Semen oe a À l g aa 
Nitroglycerine being a substance highly explosive and dangerous, if 
is held, in Bradford Glycerine Co. y. St. Mary’s Woolen Mfg. Co. (Ohio), 
42 L. R, om 658, that anyone who stores it on his own premises is liable 


ces not violate iny provision of the law. regulating the storage, and is 
‘not chargeable with any. nogligenee. : au. & eee “eee 
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- A barbed-wire fence runninng diagonally hoi ihe corner of a house . 
across the grass on private premises toa street corner, which is put 
thore- to prevent:people- from: taking a shors cut across the grass after’ 
plain wire has béen-found inéffeciual for that purpose, is held, in Quigley 
3, Clough (Mass. 45 L Ri A500, not to make the owner liable to -a 
person ivho, by mistake; after: dark; left tha line of ine: street, walked 
upon the grass, and was. jnjuxed:by: the fences © 2: -02°- 0 te £ 


it 4 * 
$4 e 


i > 7 * 
t - e 
i 


AG THE MADRAS LAW JOURNAL, [voli x. 


“The right to have a forced sale or transfer of a goodwill, stich’as 
‘that of-a partnership of dentists, in a suit to wind up'the partnership 
when the goodwill is based upon professional reputation and ‘standing, 

‘or upon business connections, i is s denied i in Slack v. Suddoth?(Tenn.) 45 L. ` 


R. A., 589, ‘although such goodwill might be the subject of pene 
sale. 


TERI ae 
` The earnings of a minor ‘child’ who has, been emancipated in good 
faith by his father are, held, in'Flynn v. Baisley (Or.) 45 L, R, A.,.645, 


‘o'be’ protected from the father’s creditors, and to constitutes & ‘good 
‘consideration, ‘for eh Lael to the amines byihis father, 


a bgt ae a we, ME 8 af 

_ A jndgnient by defaultiin an action by a physician to recover cond 
pensation for. professional services is held in Jordahl v, Berry (Minn.) 
45 L. R, A., 541, to.constitute no bar to.an action by the patient against 
‘the physician for imalpractice i in the performance of the services. With 


this, case there is a. review of. the other authorities on recovery by 
physician as bar, to! “action for <r 
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Employees working more than eight hours per day%in violation of a 
statute are held, in'Stort v. Bullion, Beck’&,C, Min. Go. (Utah) 45 L. R. 
A., 603, to have no right of action for-the extra pl either on the 
contract or on a quantum meruit. 7" i na 


l nos f 
The owner of premises dangerous to trespassers is held; in Cooper 
w. Overton (Tenn, ) 45 L. R. A., 591, to bave. no liability for i injuries to 
trespassers, even if ‘they are les, unless they are induced to enter 
the premises by something unusual and attractive placed upon it by the 
owner or with his knowledge and permitted to retnain there. 


o took — ee ee 

- A person in possession of land: under a lease for 99'years renewable 
forever, in whose name the property stands for taxation, is held, in St. 
Bernard v, Kemper (Ohio) 45:L. R. A., 662, to be so far the owner as to 
authorize him to unite iz a petition for street improvéments, and i in such 
case the signature of the lessor is hold ` nnnecsssary, 
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The inability of the attesting witnesses to a will to e A the 
facts stated in the-attestation clause is held, in Re: Thompson, (TI)-45 I; 
R. A., 682, to be suficient to prevent the probate of the will if the 
signatures of testator and the witnesses ‘are proved and there is nothing 
to disprove the recitals in the attestation, clause. | 








REVIEWS, 

The Hindu Law relating to Liability for Debt and Alienation for the 
same :—By V: Suryanarayana Pantulu, Printed by D. V., Krist- 
nan & Cò, Rama Velasa Press, Bellary. 








We owe an apology to Mr, Suryanarayana Rao for not having 
noticed his book earlier. The cases upon the subject of the son’s 
liability for the debts of the father have so largely accumulated, 
that it is a useful piece of service to the profession to bring together 
all the cases bearing upon the subject, Mr. Suryanarayana Rao . 
deserves the thanks of the -profession for having published a handy 
and a complete conspectus of the case-law upon the subject, 


We beg to acknowledge with thanks the receipt of the following 
publications ;— 


The Presidency Small Cause Courts Act~—By J, H, -Bakewell, 
Reports of Bankruptcy and Company Cases, Vol, VI, Part AL 
Sind Sadar Court Reports, Vol, I, No, 6; 
Harvard Law Review, Vol, XIII, No. 5; 
Calcutta Weekly Notes for January. | 
Allahabad Weekly Notes for’ January. 
Albany Law Journal for January, 
Bombay Law Reporter for January, 
The Law Magazine and Review, No, 815, — > 
The Law Student’ Helper for January, 
The Law Studentsa’ Journal for J anuary. 

_ The Green Bag for January. 

- The Canadian Law Times for January, 

The Educational Review for January, 

The Canada Law Journal for January. 

: The Kathiawar Law Reports for January, i 
_ The Virginia Law Register for January. - 

E „State Library Bulletin-Legislation, No, l1, of the Duivecsive of the State of 

“New York, , 
The Indian Review for J anuary. 


The Madras Aaw Journal. — 
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THE CONSTITUTION OF THE CHARTERED HIGH COURTS. 


Questions have been rafsed from time to time with regard to 
the constitution of the Chartered High Courts as determined by 
Ss. 2 and 7 of 24 and 25, Vic. Ch. 104. They are undoubtedly 
questions of great import and significance, ‘and it is, therefore, 
necessary that the answers given to them should be clear and un- 
ambiguous, 


Cad 


5. 2 of the Statute provides as follows :-— 


“The High Court of Judicature'at Fort William in Bengal and at 
the Presidencies.of Madras and Bombay respectively shall consist of 
a Chief Justice and as many Judges, not exceeding fifteen, as Her 
Majesty may from time to time think fit and appoint, who shall bo © 
_ Belected-from— | 
lst—* Barristers of not less than five years’ standing ; or 
2nd—* Members of the Covenanted Civil Service of not less than 

ten years’ standing, and who shall have served as Zilla 

Judges, or shall have exercised the like powers as those of a 

Zilla Judge, for at least three years of that period; or 


3rd—* Persons who have held Judicial Office not inferior to that 
of Principal Sadr Amin or Judge of a Small Canse Court for 
a period of not less than five years; or 


4th—“ Persons who have been Pleaders of a Sadr Court or High 
Court for a period of not less than ten years, if such Pleaders 
of a Sadr Court shall have been admitted as Pleaders of a 
High Court: . an i 

“Provided, that not less than one-third of the Judges of such 
High Courts respectively, including the Chief Justice, shall 
be Barristers, and not less than one-third-shall be members 
of the Covenanted Civil Service; a 


~ 
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and S. 7 enacts— j 


“Upon the happening of a vacancy in the office of Chief Justice, 
and during any absence of a Chief Justice, the Governor- 
General in Council or Governor in Council, as the case may 
be, shall appoint one of the Judges of the same High Court 
to perform the duties of Chief Justice of the said Court until 
some person has been appointed by Her Majesty to the office 
of Chief Justice of the same Court, and has entered on the 

"discharge of the duties of such office, or until the Chief Justice 
has returned frum such absence; _ 

and upon the happening of a vacancy in the office of any other 

i Judge of any such High Court, and during any absence of any 

such Judge, or on the appointment of any such Judge to act 
as Chief Justice, it shall be lawful for the Governor-General 

e in Council or Governor in Council, as the case may be, to 
appoint a person, with such qualifications as are required in 
person to be appointed to the High Court, to act as a Judge 
of the said High Court ; 

and the person so appointed shall be authorized to sit and to per- 
form the duties of a Judge of the said Court until some per- 
son has been appointed by Her Majesty to the office of Judge 
of the same Court, and has entered on the discharge of the 
duties of such office and until the absent Judge has returned 
from such absence or until the Governor-General in Council 

` or Governor in Council as aforesaid shall see cause to cancel 
the appointrhent of such Acting Judge.” . 

The first point in connection with these sections is whether a 
Chief Justice and any particular number of Judges are necessary for 
the Court being validly constituted. S. 2 speaks of the Court con- 
sisting of a Chief Justice and as.many Judges, &c., and S. 7 directs 
that upon the happening of a vacancy in the office of Chief Justice, 
the Governor-General in Council, &c., shall appoint one of the 
Judges of the same High Court to perform the duties of Chief Jus- 
tice. §. 14 of the Act requires the Chief Justice to determine what 
Judge in each case should sit alone and what Judges of the Court 
shall constitute Division Courts. All these provisions necessarily 
involve the presence of a Chief Justice as an indispensable element 
in the constitution of -a High Court. Several years ago when Sir 
Charles Turner left Madras with the intention of resigning the office 
of Chief Justice, the question. appears to have arisen during the 
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midsummer vacation whether the High Court was then validly con- 
stituted so as to entitle the vacation Judge to dispose of any cases. 
The difficulty would have been real if Sir Charles Turner had 
resigned and none appointed to officiate inghis stead. But although 
he had left the country, he tendered h:s resignation only subse- 
_ quently to the Secretary of Siate. It wes impossible, therefore, to 
speak of the High Court being without = Chief Justice so long as 
he had not resigned. Some difficulty appears to have then been 
felt by reason of the words “ during any absence of a Chief Justice ” 
in 5. 7. But these words, we conceive, car have no legitimate appli- 
cation to the vacation of the Cvurt duritg which it was competent 
to the Chief Justice to be in the country or away fromit. The 
absence referred to in the section cannot mean the absence during 
vacation. In a case reported in Lal Siagh v. Ghansham Singh, 
I. L. R., 9 A., 625, where the question was whether the High Court 
of Allahabad which consisted of a Chief Justice and five Puisne 
Judges under the first appointment under the Letters Patent was 
validly constituted when it consisted only of a Chief Justice and 
four Puisne Judges owing to the Government not having filled up 
a vacancy, three of the learned Judges—namely, the Chief Justice, 
_. Mr. Justice Broadhurst and Mr. Justice Mahmood—observed that 
the High Court could be validly constituted only when there was a 
Chief Justice, | 


Another question, namely, as regards the number of the Judges, 
is dealt with by the Charter in the words “ and as many Judges, 
not exceeding fifteen, as Her Majesty may from time to time think 
fit and appoint.” This provision requires that there should be at 
least one Judge besides the Chief Justice. This is further made 
manifest by the proviso to the section that not less than one-third 

` shall be Barristers and nob less than one-third members of the 
Covenanted Civil Service. In Lal Singh v. Ghansham Singh, 
ILL: R., 9A., 625, Mr, Justice Mahmood rightly observes at p. 640: 
“ My interpretation of the section, therefore, -goes the full length 
of holding that-even if the Crown and the Government in the exercise 
of their statutory powers omitted to fill up vacancies in this Court 
and left the Court with a Chief Justice and only one Puisne Judge, 
the Court will still continue to possess the judicial authority which 
it now possesses in connection with the lives, liberties and property 
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we 


of Her Majesty’s subjects within the jurisdiction of this Court.” 
Although there is no statutory requirement fixing any particular 
number between one and fifteen as the requisite complement’ of 
Puisne Judges, there seems to be no doubt that one at least is- 
essential and there is no power to exceed fifteen. 


A question of considerable interest was raised in Queen 
Empress v. Gunga Ram, I. L. B.; 16 A., 186, as to whether the 
appointnient of Mr. Burkitt by the Local Government in the place 
of a Judge who had resigned some twenty years before was a valid 
appointment in view to the language of 8. 7 that ‘ upon the happen- 
ing of a vacancy it shall be lawful for the Local Gover nment,” ete. 
The contention was raised that the words of the statute meant that 
the Local Government had power to appoint only within a reasonable 
time after the vacancy and that an appointment ten or twenty years 
afterwards would not be legally sustainable upon the language of 
the statute. The Allahabad High Court upheld this view, though 
strangely enough they proceeded to say that “it must nevertheless 
be presumed in the absence of fuller information that the appoint- 
ment was legally made in the exercise of some power unknown to the 
Court vested in the Secretary of State for India.” The Allahabad 
High Court appears to us, however, to have rightly observed that 
the words “upon the happening of a vacancy in the office of any 
other Judge” mean “upon the happening of a vacancy in the office 
of a Judge appointed to his office by Her Majesty,” and that they 
are not applicable to the case of a vacancy caused by a person 
appointed to act as a Judge under the provision of the second part 
of S. 7 ceasing to perform: the duties of such office. The interpre- 
tation of the Allahabad Court that S. 7 conferred power upon the 
Local Government to appoint only within a reasonable time after 
the vacancy has not commended itself to the Privy Council. Ina 
recent case, Balwant Singh v. Rani Kishori, I. L. R., 20 A., 267, 
their Lordships took occasion to, observe: “ Their [ordon under- 
stand that the appointment is questioned on the ground that it was 
not made immediately upon or within a reasonable time after the 
occurrence of the vaccancy which it supplied. Their Lordships 
cannot discover any ground for the objection. .Under the High 
Courts Act, the Lieutenant-Governor of the North-West Provinces 
has power to appoint an Acting Judge upon the happening of a 


e 
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vacancy among the Puisne Judges of tEe Court. No limit of time ` 


is mentioned within which the appointment shall be made. That 
is left to the discretion of the Lieuterant-Governor, and it is not 
competent to a Court of Law to invent a restriction not contemplated 


by the Legislature.” 


Questions have occasionally arisen with regard to the qualifi- 
cations of persons eligible to be appointed Judges of the High 
Court. The qualifications are detailed in S. 2; and S. 7, which pro- 
vides for acting appointments, prescribesthe same qualifications by 
the words “ with such qualifications as are required in persons to 
be appointed to the High Ceurt.” The proviso to S. 2 has occa- 
sionally given rise to some misunderstanding, There is no doubt 
that not less than one-third of the J udgss should be Barristers and 
not Jess than one-third members of the Covenanted Civil Service. 
lf the proportion is maintained when th2 Court is fully constituted, 
that cannot be regarded as in anywise listurbed by reason of the 
mere absence of the Judge on leave.. 


“An absent J udge is a Judge of the- Court for the purpose of 
determining the proportion unless anosher is appointed to fill his 
place, in which caso the proportion will have tobe calculated, taking 
him into account instead of the permanant Jue on leave. But 
where no acting appointment is made by the Governor-General in 
Council or the Local Government concerned, the permanent Judge 
who is absent on leave enters into the ccmputation. 


Section 2 mentions four kinds of quacifications. The first class 
consists oË Barristers of not less than frye years’ standing. It, of 
course, follows that the person must be a Barrister at the date of 
his appointment and not one who has been struck off the rolls though 
he had five years’ standing before his name was removed. The 
clause, however, does not seem to require that he should be a prac- 
tising Barrister. It would seem to be cute sufficient if five years 
had elapsed after his call to the bar anc he was a Barrister at the 
date of the appointment. 


. The second class consists of “ members of the Covenanted Civil 
Service of not less than ten years’ standing and who shall have 


served as Zilla Judge or shall have exercised like powers as those 
of a Zilla Judge for at least three years o2 that period.” This clause 
requires the person appointed to be a member of that service at the. 


date of the appointment and to have belenged to it for not less than 


poa 


d 
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ten years. .Ib seems to be'clear that he should not have ceased to 
belong to the service either by dismissal or by retirement. He 
should also have served as Zilla Judge or have exercised the like. 
powers for at least three years of that period. It does not appear 
to us to ‘follow that he shonld: at the date of the appointment 
be a Zilla J udge or exercise the like powers. Supposing a 
member of the Covenanted ‘Civil Service of ten years’ standing 
has served as Zilla Judge for three years and is at the date 
of the appointment a District Collector or a Political Agent, 
we do not think that his appointment can be regarded as illegal. 
A Covenanted Civil Servant may also bea Barrister and he may be 
qualified for appointment to the High Court Bench as a Barrister 
of five years: standing or asa member of the Covenanted Service of 
not Jess than ten years’ standing who has served as Zilla J udge 
for three years. He may be appointed with reference to either 
qualification ; and the requirements of the Statute as regards the 
minimum proportion will be satisfied by his being reckoned as 
belonging to one or the other class according to the original basis of 
appointment. 

Cl. 8 of S. 2 provides another qualification, namely, that the 
appointee should d. a person who hasheld a judicial office nat 
inferior to that of Principal Sadr Amin or a Judge of the 
Small Cause Court for a period of not less than five years. The 
question asises whether this clause applies only to persons who are 


holding any of the offices referred to at the date of appointment; or - 


whether the words are satisfied if the appointee has at any time 
before appointment completed five years’ service in any of the offices 
referred to. In the first two cases, the language requires that 
the person appointed should be a Barrister or a member of the 
Covenanted Service at the date of appointment. It appears to us 
that in the present’ case, a similar interpretation ought to be 
placed upon the language of the section and the qualification of his 
being a holder of the office referred to is.as much a part of the - 
condition for appointment as that he has held it for five years. It 
does not seem to follow necessarily that the office should have been 
held for. five years continuously. It cannot be that a person who 
hás ceased to hold the office referred to either by reason of dismissal - 
or retirement can still-be regarded us qualified within the require- 
ments of the rule; “a ke 
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The last clause of the section prescribes another qualification, 
namely, that the appointee should be a person who has been a 
Pleader of a High Court for a period of not less than ten years, One’ 
difficulty that was felt with reference ig the use of the word 
“ Pleader” in this clause, namely, whetker it could include Advo- 
cates of the High Court who are not Bazristers was solved by the 
Law officers of the Crown in the case of M-. Justice Lelang’s appoint- 
ment to the Bombay High Court. “It appears to have been held that 
the word “ Pleader” was general and that ‘Pleader of the High 
Court’ included Vakils and Advocates w.o are not Barristers. 


Another question arises as to whetasg the person appointed. 
should be a Pleader of the High Court et the date of appointment 
and whether the clause is not satisfied by the person selected having 
at any time of his life been a Pleader for ten years. It must be clearly 
remembered that the clause cannot cover a case of a Pleader who 
has. been struck off the rolls at the date o appointment. But then 
the question follows, assuming that he has not been struck off,” 
whether in case he is holdmg an appomtment under the Government 
he is a person who has been a Pleader fo> not legs than ten years. . 
On the one hand, it cannot be regarded as essential that the person — 
should have practised as a Pleader for the requisite period. It 
would seem to be quite sufficient as in the casé of a Barrister that 
he has been a Pleader of a High Court for at least ten years. The 
gist of the matter would seem to be whether while holding an 
appointment under the Government, a person who was called to the 
Bar as a Pleader still continues a Pleader. Although he may by rules 
and regulations be precltided from practising as a Pleader, he 
_ appears to us to be still a Pleader of the High Court even while 
holding an office under Governnient. For, the moment he ceases 
to hold office, ke has not to be re-enrolled as a Pleader before he 
can resume ‘his practice. This. seems- te our mind to indicate 
that, although he should be a Pleader, that is to say, called to-the Bar 


and qualified to practise at the date of theappointment.as such, he a 


is not disqualified for the office of High Court Judge by, reason 
of the fact that at the time of appointment he is holdin g an office 
under the Crown. But we conceive the of~ce should not be that of 
a Presidency Small Cause Judge who is pretibited under a-penalty 
from practising as a pleader. This interpretation of the clause 
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appears to us to make it consistent and of a piece with the rest 
of the clauses of the section. We have ventured to suggest this 
interpretation with diffidence. We are aware that while the word 
barrister does not involye the idea of practice the word pleader 
may be held to mean one who pleads. And persons “who have 
been pleaders,” it may well be contended, are those who have been 
exercising the functions of pleaders. But our inclination is in 
favour og the.view we have already indicated. 


There 1s no limitation prescribed by the Statute as regards the 
age of the person appointed or as to the time when he should retire. 
A person appointed shall hold the office during Her Majesty’s 
pleasure. We have adverted in strong terms to a recent despatch 
of the Secretary of State prescribing a limitation of age for per- 
sons Rolding the office of Judges of the High Courts at which they 
are to be compulsorily retired. We cannot too strongly disapproye 
of the age limit of sixty years fixed by the Secretary of State. We 
think it is at variance with the spirit of the Statute which entitles 
the occupant to hold the office during Her Majesty’s pleasure, 
_which pleasure may no doubt be communicated at any time but 
should not be regulated by a hard and fast rule whose only effect 
would be to deprive the country of the services of Judges of ripe. 
- experience at a time of life when they are probably best able to 
discharge their duties. 


The judicial office especially, among public offices, requires all 
the accumulated learning, the ripe experience and sobriety of judg- 
ment which the fulness of years can alone be adequately expected to 
represent. Mistaken notions as regards the conditions of work in a 
tropical climate appear to have prompted the authorities at home 
to make the rule. It is not impossible, and, in fact, the statute is 
perfectly clear, that a person who by reason of senility or declining 
powers becomes unfit to hold the high office which be has held could 
be got rid of upon the hint being given that his services are no longer 
useful to the country. Nor would any man in the face of public 
opinion which must sooner or later make itself felt continue to hold 
on in spite of reminders that he might seek his retirement when 
they are addressed to him by his own failing, mental or physical 
strength, not to speak of a vociferous Press. The despatch of the 
Secretary of State fixing the maximum limit of age necessarily 
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involves the appointment of men at a somparatively early age to 
enable them to qualify for pension. We cannot conceive of a 
greater calamity befalling our High Courts and the administration of - 
justice than the appointment of third-rate mon, merely because they 
are young enough, overlooking the claims of abler men at the Bar 
or in the service for the simple reason that they happen to be a few 
years older. The prestige of the Bench is of as much importance in 
this country as in old England, and notaing should be done calcu- 
lated to lower it in the esteem of the public. Assuming that it is 
possible to have a wide’ fieldefor choicg in the case of Barrister 
appointments, though recent éxperienca does not seem to justify 
such a belief, it must be said that in the case of the appointments 
of Native Judges, the despatch will do anything but good to the 
best interests of the country. To pass over the prominent mem- 
bers of the Native Bar and to select a younger man who cannot 
command the same respect and confidenze is not to raise the High 
Courts in the estimation of the people. i 


~ 


We have been told of another despatch from the Secretary of 
State prohibiting the appointment of practising Barristers to short 
acting vacancies on the High Court Bench, and because the reason 
assigned would seem to be that they have to return to their practice, 
the Government of Madras has extended the scope of the despatch 
to the appointment of practising Vakils. We.cannot imagine any- 
thing more prejudicial to the proper recrzitment of the High Court 
Bench than such a despatch and such an interpretation of it. We 
must remark in the first place that the despatch is against the spirit 
of the Statute which prescribes the lik> qualifications for acting 
vacancies as the qualifications prescribed for permanent appoint- 
ments. Of course, the Statute does not say that the appointment.of 
a practising Vakil is compulsory and the appointment of a person 
other than a Pleader when the occasion erises cannot be regarded 
as illegal. But when the Statute says that a Pleader may be 
appointed to an acting vacancy, and the Secretary of State says 
that he shall not be, heis acting clearly ia violation of the Statute. 
The question is not merely one of academizal interest but-of serious 
import and one in which are involved the interests of the country, of 
theprofession, and of theBench. Wethink-t isthe duty of the profes- 
sion to protest against the despatch, or at all events to its application 
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to Vakils. We could easily point out the dangerous consequences 
that would follow from the rigid enforcement of the principles of the 
despatch. Speaking now with reference to the Native Judges of the 
High Court, we may first point out that no permanent vacancy is 
likely to occur without there being acting vacancies preceding it. If 
on each occasion of an acting vacancy a person who is not a Vakil is 
appointed, no matter whether he is or is not the person best qualified, 
a claim tlaturally is created in his favor which it would be difficult to 
overlook when the permanent vacancy falls in. Thus the door 
_ will be effectually shut against all chance of preferment for the 
Native Bar. It is hardly “necessary to explain that the Bar is the 
best field for selection to the Bench. For independence of 
character and for ability, it would be difficult to compare with it any 
otherdield of choice. And the Native Judge selected from an inferior 
field unable to hold his own amongst European colleagues, whether 
because he has climbed up the official Jadder through subser- 
viency albiet combined with merit or the vigour of his intellect 
is undermined through official drudgery, is likely to make his 
-~ countrymen ashamed of their representative. Again it is worthy 
of remark that by reason‘of excluding the principal field of choice, 
the Government may in the conditions of this country find itself 
unable to select a suitable representative of the Native community - 
to. worthily fill a place on the Bench and may easily reconcile 
itself to the idea that the appointment of a Native is impracti- 
cable because it is unsuitable. The danger is not altogether 
imaginary that the Government may reconcile itself to the absence 
ofa Native from the High Court Bench. When the permanent 
vacancy comes, it may be difficult to resist the claims of the 
European who has been pitchforked into the place practically 
reserved for the Native previously and it may not be difficult to 
suggest the specious excuse that a duly qualified man is not avail- 
able in the Native community. These reflections have been suggested 
to us by the discussion that has been going on since it was 
_ announced that Sir S. Subrahmania Iyer was taking leave; and we 
may venture to express the conviction that unless strong and 
strenuous efforts are put forth and representations made to the 
proper authorities, it will be difficult to avert the danger which 
threatens one of the most valuable privileges of the Native 


community. 
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JURISDICTION OF CIVIL COURTS IN SUITS FOR 
INFRINGEMENT OF COPYRIGHT. 


Very recently the question was: raised before the City Civil 
Court, Madras, as to the jurisdiction of that Court to entertain 
suits for infringment of copyright when the value of the claim was 
within its pecuniary limit; and the Judge held that the City Civil 
Court had jurisdiction to try such suits. We propose to examine 
. the correctness or otherwise of the conelusion arrived at by the 
learned Judge. The questicr mainly depends on the construction 
of S. 7 of the — Act of 1847 and S. 3 of the City Civil 
Court Act. 


Before we proceed to examine the provisions. of the said two 
Acts, ib may be as well to draw the distinction between copyright 
„under Common Law and under the Stainte. It will be observed 
that the Copyright Act of 1847 does not acfect the copyright in any 
book, or the right to sue for the infringement thereof, which may be 
existing apart from the Copyright Act (Sec. 14, Ol. 2, Act XX of 
1847). It is now settled in England that prior to publication there 
is a copyright in the author under the Common Law, while there is 
no such copyright after publication; such right after -publication 
depending solely on Statute (Prince Albert's case, 18 L. J., Ch. 120, 
and Millar v. Taylor, 4 Burr, 2303.) 


In cases of iaeano copyright before publication apart 
from Statute, the Courts have power to grant injunctions and award 
damages in analogy to cases of invasion of personal rights or 
property. In all suck cases all Courts of crdinary civil jurisdiction | 
will have jurisdiction to entertain such suits subject, however, to 
the provisions’of 8. 15 of the Code of Civil Procedure, Questions of 
difficulty only arise in cases of suits for infringement of copyright 
after publication, which right is conferred solely -by Statute. The 
Copyright Act of 1847 as it stood before the amending Act XII of 
1876, enacts that “if any person prints or caases‘to be printed, &e. ... 
such offender if he shall have so offended within the local limits 
of the jurisdiction, of any of the Courts of Judicature established. 
by Her Majesty’s Charter shall be hable to a special action on 
the case in such Court; andif he shall have offended inany other 
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part of the territories subject to the Government of the East India 
Company toa suitin the Zillah Court within the jurisdiction of 
which he shall have so offended ... and if he shall have so offended 
in any such part... in hich there is no Zillah Court to a suit 
in the highest local Court exercising original civil jurisdiction in 
such part,” 

The section contemplates three classes of Courts as having 
jurisdiction to tr y cases of infringement of copyright under the Act, 
viz, (1) the High Courts in the Presidency Towns; (2) The Zillah 
Courts or District Courts in places where there are District Courts ; 
(3) the -Highest Court of local jurisdiction where there are no 
Zillah Courts, asin the Central Provinces, &c.; and there is no doubt 
that under this Act no other Courts except vkot mentioned above 
have jurisdiction to try such suits. 


In 1850 the Presidency Small Cause Courts Act was passed 
which for the first time constituted Courts of Small Causes in the 
- Presidency Towns, and 8, 25 of that Act conferred jurisdiction on 
the Small Cause Courts to try all suits tor debt or damage, &c., 
when the amount of such debt or damage claimed does not exceed 
‘Rs. 500. Certain classes of cases were excepted from their jurisdic- 
tion and suits for infringement of copyright do not fall within such 
exceptions. The latter enactment is to some extent inconsistent with 
the prior one and the question arises whether the latter enactment is 
to be considered to have repealed the prior enactment so far as the . 
provisions of the prior enactment are repugnant to or inconsistent 
with the provisions of the latter. It will be observed that the latter 
enactment does not expressly repeal any of the ‘provisions of the prior 
one. Under these circumstances, the question to be considered is 
whether the Legislature intended the repeal of the prior enactment in 
so far as it conferred exclusive jurisdiction to the High Court. Three 
rules of construction are ordinarily applicable in such cases, viz., (1) 
that the provisions of the later enactment are considered to have 
repealed the inconsistent provisions of the former ; (2) that gener- 
ally a special law is not considered to have been impliedly repealed 
by a later general Act. (3) But if there be something in the 
general Act or in its history shewing that the attention of the 
Legislature had been turned to the earlier special Act and that: 
it is intended to embrace the special cases within the general Act 


® 


PART I | THE MADRAS LAW JOURNAL,  ' 6l 


or something in the nature of either Aet to render it unlikely that 
any exception was intended in favour of the special Act, Rule 2 
ceases to be applicable (Maxwell’s Interpretation of Statutes, p. 250). 
There can be no doubt that the Copyright Act is a’special Act 
which confers certain rights in special ceses; and in doing so points 
to a particular tribunal as having the right to give proper remedies. 
There is more difficulty in classing the -Small Cause Courts Act - 
either as a general Actor asaspecial Acs. It is general in the sense 
that-these Courts are constituted for ths trial of all classes of civil 
suits except a certain limited number, provided of course they are 
within a certain pecuniary ale: Jt is special in the sense that 
these Courts are not Courts of ordinary civil jurisdiction, but 
created specially for the trial of certain classes of cases of not much 
diffculty in a summary way. lt is, therefore, necessary to see 
whether there are any indications of the :ntention of the Legislature 
in the Act itself. In the first placeit wil be noticed that all actions 
for debt or damage within Rs, 500 is sriable by the Small Cause 
Courts. When the value of the claim is less than Rs. 100 the. 

Small Cause Courts have exclusive jurisdiction. In the second | 
place out of the general category of all actions for debt or damage, 
certain classes of actions for debt or damage are expressly excepted 
and it may be presumed that the Legislature did not intend any 
other exceptions besides those expressly enumerated. It is also 
noticeable that no such general words are to'be found in that Act 
as are found in Act XV of 1882, Sec. 19, Dl. iv, and Act IX of 1887, 

Sch. i, Cl. 44, excepting from the jurisdiction of the Presidency Small 
Cause Courts all suits the cognizance whereof by the said Courts 
is barred by any law for the time being in force. The Small 
Cause Courts are declared to be Courts of Record (S. 6). Provi- 
sion is made for the transfer of suits from the Small Cause Courts 
to the High Courts if the value of the suitis above Rs. 100, and per- 
“Mission is given to suitors to bring their suits in the High Courts, 
even though the Small Cause Courts may have jurisdiction to try 
such suits (S. 101). The Small Cause Courts Act does not purport 
to take away the jurisdiction of the High Courts, but only confers 
concurrent jurisdiction on the Small Cause Courts. 


These considerations shew that the Legislature intended to 
confer jurisdiction on Small Cause Cours in Presidency towns to. 
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try suits for infringement of copyright. This is further confirmed 
by the subsequent enactment of Act XV of 1882 which repealed the 
previous Presidency Small Cause Courts Act and re-enacted the 
same with some changes. 5. 19 expressly excludes from the juris- 
diction of the Small Cause Courts suits for the infringement 
of copyright, and it may be taken to be an indication of the 
intention of the Legislature that except for that express provision 
suits for the infringement of copyright would be cognizable by Small 
_ Cause Courts in the Presidency towns. ‘I'his view was taken in the 
Calcutta High Court in the gase of Jadoonath Mullick v. Yuwarally, 
Gasper’s Reports, p. 185, cited in I. L. R., 6 C., p. 502. In that case 
it was held by Sir Barnes Peacock and two other Judges that Act IX 
of 1850 (Presidency Small Cause Courts Act) transferred the juris- 
diction which:had been. given to the High Court by Act XX of 1847 
to the Small Cause Courts up to the prescribed amount in suits for 
damages for infringement of copyright. 


After the passing of the Presidency Small Cause Act of 1850 
and the later Act.of 1882, 8. 7 of the Copyright Act of 1847 was 
amended by Act XII of 1876 which after repealing the old section 
substituted the following :—* If any person shall print, &c.,any book 
in Which there shall be subsisting copyright, &c., such offender shall 
. þe liable to a. suit in the Pane local Court exercising original civil 
jurisdiction. 


It will be observed that the amendment does not really make any 
difference, but merely expresses more shortly and in more general 
terms the provisions of the old section. But the amendment certainly 
indicates that the Legislature intended that out of the Civil Courts 
established in any local area anly the highest Court of original 
jurisdiction should try suits for infringement of copyright. It 
must also be remembered that the Civil Courts Acts of Madras and 
of Bengal had then been passed and there were several grades of 
Courts in the mofussil and there were the Small Cause Courts and 
the High Courts i in the Pr esidency towns. The effect of the amend- 
ing Act of 1876, so far as the Presidency towns are concerned, is 
to take away the jurisdiction of the Small Cause Courts in suits for 
the infringement of copyright; and this, as we have seen, is 
expressly done in the Presidency Small Cause Courts Act of 1882, 
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. After the passing of the Presidency Small Cause Courts Act 
of 1882 up to the passing of the Madras City Civil Court Act 
VEI of 1892), the High Court was fhe only Court in which 
suits for infringement-of copyright within the Presidency towns 
could be instituted, whatever may be she value of the claim, “In 
1892 the Madras City Civil Court Act was passed, 8. 3 of 
which empowered the Local Governmsat of Madras to constitute 
a Court to be called the Madras City Civil Court “ with jurisdiction _ 
to receive, try and dispose of all suits end other proceedings of a 
civil nature not exceeding two. thousand five hundred rupees in 
value and arising within the City of*Madras.” Certain classes 
of cases are excluded from the jurisdiction of the City Civil Court 
as exceptions to the general terms “all suits.” Here again we 
have the Act of 1847 as amended by the Act of 1876 which gave 
jurisdiction to the highest local Court having original jurisdiction 
(the. High Courts in Presidency towns) in suits for infringe- 
ment of copyright and another Act o? 1892 which constituted a 
special Court to try all suits with certa:n exceptions (among which 
are not suits for infringement of copyrigLt) and the question arises 
whether the later Aci is to be construed as modifying the provisions 
of the prior enactment, so as to confe> jurisdiction on the City 
Civil Court in cases of infringement of copyright. The following 
considerations show that our answer shculd be in the affirmative. 


The City Civil Court was specially created for the purpose of 
relieving the High Court of Madras from che trial of suits of small 
value which have been excepted from tke jurisdiction of the Presi- 
dency Small Cause Courts. Certain classes of cases cognizable by the 
High Court as a Court of Admiralty, asa court for the relief of In- 
solvent debtors, &c., and all cases triable by the Small Cause Court 
are excepted. The Act, therefore, prin.é facie confers on the City 
Civil Court jurisdiction to try all suits which were then solely triable 
by the High Court except certain speciffed classes of cases. 


It may be said that the Copyright Act was a special Act and the 
later Act could not be construed to have impliedly repealed it, and 
there was no necessity to specifically except cases of infringement of 
copyright. But the Insolvency Act, which gave exclusive jurisdic- 
tion to the High Oourt in Insolvency cases, is also a special Act and 
such cases also need not have been specially excepted. It is also 
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noticeable that wherever the later Act is not intended to repeal or 
modify a prior special act, words are to be found in the later Act 
which expressly lay down that such repeal or modification is not 
intended, vide Act XV of 1882, Sec. 19, Cl. iv, and Act IX of 1887, 
Sch, ii, Cl. 44, 


No such words are to be found in the City Civil Court Act. 
Again there are indications in the Act itself which point to the 
conclusion that the City Civil Court was intended to have juris- 
diction to try all cases (other than those specifically excepted) — 
which were till then triablé by the High Court in the exercise of 
‘its ordinary civil jurisdiction. S. 8 lays down that the law to be 
administered is the same as .that administered by the High Court 
“in the exercise of its ordinary original civil jurisdiction. $. 11 
confers the right of appointing Receivers, &c., which power is con- 
ferred on the High Courts and Dictrict Courts alone under the 
provisions of the Code of Civil Precedure. By S. 15 the High 
Court is the Gaurt authorized to hear appeals from the City Civil 
_ Court and the period of limitation for filing such appeals is the same 
as that for appeals from the original side of the High Court. The 
whole scheme of the Act points tothe creation of a Court of co- 

ordinate jurisdiction with the High Court in the exercise of its 

ordinary civil jurisdiction up to the prescribed pecuniary limit. It 
will also be noticed that the procedure in trials in the City Civil 
Court is not summary, like the trials in the Small Cause Court. 
Further .the City Civil Court Act does not take away the juris- 
diction of the High Court in any suits till then triable by the High 
Court; on the other hand it expressly saves the jurisdiction of the 
High Court (see S. 16); and no question of the taking away of 
the jurisdiction of the superior Courts by implication arises. 


It may be said that suits for infringement of copyright often 
times involve questions of great complicity and the Legislature, 
therefore, specially intended that only the highest local Court of 
original jurisdiction should try such cases: But such suits are not 
more difficult than many other questions which the inferior Courts 
have jurisdiction to try; and further if any suits of special dif- 
culty arises, there is nothing to prevent the suitor from bringing 
his suit in the High Court, and ifthe High Court also is of the — 


s ` n 
PART II. | THE MADRAS LAW JOUENAL; - 65 


opinion that the suit under the circurastances was one properly. 
triable by the High Court, it will try she same: and if the High 
Court thinks that the City Civil Court can properly try the same, 
the High Court can transfer the same to the City Civil Court. We 
think, therefore, that the City Civil Ccurt. has jurisdiction to try 
suits for infringment of copyright when. the value of the claim is 
within the pecuniary jurisdiction of thas Court. 


A similar construction was placed ia England on the analogous 
provisions of the County Courts Act. Vide Stewart v. Jones, 1 EL, 
and Bl., p. 22. By the provisions of 1 & 2 Vic. Ch. 33. (a local Act) a 
paving rate was levied on the occupiess of houses adjoining the 
streets and the same was made recoverehle by distress or by action 
in any of Her Majesty’s Court of Revord at Westminster. Subsequent 
to this, the County Courts Act of 1846 was passed which empowered 

the County Courts to try all personal cetsons wheré the. debt, des 
- mand, or damage was not more than £20, In an action in the County 
Court to recover from one of the occupiers of the houses the paving ` 
- rate levied>under 1 and 2 Vic. Ch. 38, it was contended ‘that the 
Supreme Courts at Westminster alone .had-jurisdiction to try such 
“cases. But it was held that the subsequent enactment of the County 
Courts Act which gave jurisdiction to tne County Courts to try all 
personal actions up to £20 repealed pro tanto the provisions of: the 
prior Act though it was a special Act, ‘on the ground that there is 
nothing in the latter Act to shew that ary a a to the ee 
tion was intended in such cases. 


In the Town of Madras, the High Court and the City ¢ Civil 
Court would both be competent to try suits for infringement of 
copyright. Inthe other Presidency Towns where there are only 
the High Courts and the Small Cause Coarts, the High Courts alone 
would be competent ‘to try such cases, as the Presidency . Small - 
- Cause Courts Act of 1882 expressly exeepts such suits from the 
jurisdiction of Small Cause Courts. . 


In the mofussil, the Small Cause Coarts Act of 1865, sonso: l 

` dating the previous Acts, empowered tae Local Governments to 

constitute Courts of Small Causes with jarisdiction to try suits for 

money due on bond or other contract ....or for damages when the 

debt, damage or demand.does not exceed Rs. 500. Certain classes of 
8 e 
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cases were excepted from this category (Sec, 6, Act XI of 1865). 
S. 12 enacted that no Court except the Court of Small Causes shall 
try any- suit which by S. 6 came within the jurisdiction of Small 
Cause- Courts. It will also be observed that-no general exception 
of suits triable by particular Courts under the provisions of any 
special or local law is introduced, though such an exception is intro- 
duced in the later Small Cause Courts Act of 1887.. It would appear, 
therefore, that the Small Canse Courts would under the Act of 1865 
have jurisdiction to try cases for infringement of copyright where | 
the relief asked for is’ only damages. But where the relief asked 
for is an injunction, the Shall Cause Courts under the Act of 1865 
would not have jurisdiction to grant the same. 


Subsequent to the passing of the above Act, the Copyright Act 
of 1847 was amended, as we have already stated, by Act XIT of 1876 
-which declared that the highest local Court alone shall have jurisdic- 
‘tion in copyright cases; and it has been held that as a result of the 
‘enactment of Act XII of 1876, the jurisdiction of Small Cause Courts - 
totry suits for infringement of copyright even when the sole remedy 
asked for i is damages, has been taken away. I. L. R., 6 C., p. 499. 
“Under Act IX of 1887 (Provincial Small Cause re Act) it 
-would appear that the Small Cause Courts in the mofussgil have no 
| ‘jurisdiction to try any suits for infringement of copyright, as Ol. 44 
of Sch. IT excludes from the jurisdiction of the Small Cause Courts 
-suits the cognizance whereof by a Court of Small Causes is barred 
by any enactment for the time being in force; and the copyright 
Act as amended by Act XII of 1876 expressly declares the highest 
local Court shall have jurisdiction, and it may be taken that the 
„other Courts including the Small Courts are prevented from taking 
cognizance of the same. 


As regards the ordinary Civil Courts in the mofussil in this 
“Prosidency, the Civil Courts Act (Madras) of 1873 constituted the 
various grades of the Courts exercising original Civil Jurisdiction, 
-and conferred on the District and Subordinate Judges’ Courts juris- 
„diction to try all suits of a civil nature. But the Legislature in 1876 
‘declared that of all the various grades of Courts which had then been 
-constituted the highest of such Courts in the local area shall try 
copyright cases; and the subsequent enactment should be held. to 
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have taken away the jurisdiction of the Sub-Courts and Munsifs’ 
Courts in copyright cases, and such cases would be solely cognizable 
by the District Court. 

E. SRinivasa AIYANGAR, ` 


NOTES OF INDIAN CASES. 


onta 3 


Bhagwanta v. Sukhi, I.L. R., 22 A„-338, This is a very ims 
portant decision by a Full Bench of the Allahabad High Court. It is 
accepted law that the holder of’a life-estéte fully represents the rever- 
sioner under the Hindu Law since the decison of the Privy Council in 
Kattama Nachiar's case, 9 M. I. A., 504. But we are not aware of any 
- principle which renders one presumptive reversioner the representative 
of another, so that what affects the rights of the former shonld neceg- 
sarily be deemed to affect the rights of the latter. If a suit for declara» 
tion by one presumptive reversioner is bazred, for example,.under Art. 
125 of the Limitation Act, it does not seem to us to follow that the 
right of another reversioner to sue accruing on the death of the first 
is ipso facto barred.. Even in the case of a bar to the widow who 
represents the estate of the reversioner, ths specific provision contained 
in Art. 141 of the present Limitation Act kas been held to entitle the 
reversioner to a fresh period from the date 2= the widow’s death. Ran. 
chardas Vandravandas v. Parwairbat, I. L. B.. Art. 141, relates to suits for 
possession by a reversioner. In suits for dclaration that the alienation 
by a life-holder is not binding, Art. 125 applis only if the suit be brought . 
during the life-time of the alienor and by the person who would be 
entitled to possession if the alienor died at the date of suit, The fact 
- that such presumptive reversioner did” nos bring a snit for declaration 
cannot operate as a bar to another reversiorer suing after the alienor’s 
death in case the first reversioner was herself a life-owner, The Article 
applicable to such a suit is Art. 120. But the difficulty would seem to be 
as to when the right of suit accrues under that Article. If the presump“ 
tive- reversioner being herself entitled to a life-estaté lies by, the 
remoter male reversioner has been held entitled ‘to sue. It would seem 
also that if the presumptive’ reversioner were a male and acting in 
collusion with the.alienor, the remoter reversioner is also entitled to sue. 
Though his right of action is not derived from or represented by that 
-of the presumptive reversioner, his right ož action may acorue to him 
during the life-time of the presumptive reversioner xang not ; necessarily’ 


after. : ‘ a ‘ ro oed 
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. © Srinivasachariàr v. Raghavachariar, I. L.R., 23 M., 28, Mr. Justice 
Shephard is of opinion that leave to institute a suit need not necessarily be 
applied for under S. 30 before the suit is instituted, but may be applied for 
even afterwards. In Fergandez v. Rodrigues, I. D. R., 21 B., 784, Chief 
Justice Farran observed with the concurrence of Strachey y and Tyabji, JJ., 
“The proper course is to obtain leave before suit is filed, but there is 
nothing to show that if this is not done the omission cannot be supplied.” 
Strachey, J „ pointed out, “The word ‘sue’ used in the section, ineludes 
the whole suit and everything done in the svit and, therefore, seems to 
imply that leave should be given before anything is done in the suit.” He 
added, however, there is nothing to indjcate that if that is not done, the 
‘matter should not be set right on the earliest occasion afterwards. 


~ r 


if 
+°% 
Rose Ammal v. Rajarathnam Ammal, I. L. R., 23 M., 33. We are.” 
‘not satisfied with the decision of Shephard, J., in this case. In holding 
that a mortgagor is entitled to redeem before the date fixed for payment, 
‘the learned Judge draws a distinction between “due” and “payable.” 
‘He says money may be payable on a certain date, but not due. We confess 
we cannot appreciate tho distinction, No doubt, there are cases holding 
that the time fixed for payment in a mortgage instrument is only for 
the benefit of the mortgagor, and he ia, therefore, entitled to redeem before 
that date, though the mortgagee mzy not be entitled to sue him for the 
money, ‘unless, of course, there is a covenant to the contrary. The question 
is whether they are-still good Jaw in the face of the language of the 
Act. The-word ‘payable’ in S. 60 appears to us to mean not capable of 
being patd but liable to be patd; and the-right of redemption conferred 
by the section is after the amount has become payable, z.¢., liable to be 
paid. It may be said that Ss. 60 and 62 do-not exhaust all cases of the 
right of redemption, but that the right also exists apart from the sections 
even before the mortgagor is bound to pay the money, The Act does 
not preclude a contract entitling the mortgagor to redeem before the 
fixed date. But in the absence of such a contract, the cases referred to 
by Shephard, J, as expressing the contrary view, have the support of 
the language of the Act. - i 


“8 


Nallamuttu Pillai vo Betha Naickan, I. L. R, 23 M., 37. 
‘There is. an. interesting point decided in this case by Subtanaanc: Atyar 
and Moore, JJ.. Supposing A. hypothecates his property to B., and ©. 
aiterwards holds the property adversely for more than (rale years, 
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‘ig the hypothecatee barred? Their Lordships answer “Yes,” and it 
appears to us rightly. There can be no difference whether the possession 
of C. commenced before the hypothecation or efter it. If O, derived 
his title to possession from A. prior to the ypgthecation, A. would-have 
no right to hypothecate except, of course, where C. derived his title 
through an unregistered instrument and B. under a registered instru- 
ment. But the priority which the registration law confers may not 
affect the prescriptive title which the law of limitation confers, 
+% 

Bromley v. G. I. P. Ry. Company; IL. R, 24 B, 1. People in 
this country are by no means tenacious of their personal rights, and 
-cases, therefore, on the subject of personal torts are few and far between. 
It would ordinarily not have occurred to an Indian to vindicate his 
rights by an action for damages against the Railway Company for 
negligence. -But passengers by railway, whether Indian or European, 
will be glad to know that in this country as in Einglaud, leaving the door 
of a Railway carriage open or unfastened amounts to negligence on the 
part of a Railway Company, and the Company is liable for any injury 
caused thereby to a passenger. 


ete 

In re the will of Hasi Hahomed Abba, I. L. R., 24 B., 8. Ithas 
been held in several cases that it is not necessary to take out probate 
of a will in the mofussil of a Hindu or Muhammadan. Nor is any 
writing necessary under the law fora will. The question, however, is 
raised whether when there is no writing, probate may be granted. Jenkins, 
C.J, and Candy, J., hold that the Probate and Administration Act 
empowers the grant of probate of a nuncupative will. 


ae l i 
Mauladan v. Raghunandan Pershad Singh, I. L. R., 27 C., 7. 
Not a little confusion exists even in the minds of Judges as regards the 
effect of registration in .passing property. -We have heard it said that 
the moment the deed of gift is registered the property in the land 
passes, to the donee, and so of a deed of sale, Ghose and Stevens, JJ., 
rightly point out that mere registration should not be taken as conclu- 
sive that the title has passed, Ifit was intended by the parties that 
the title should pass-only upon consideration being paid, strely the 
intention must prevail and the property can poss only on payment of 
that consideration. There was a recent case in which a man executed ' 


~ 
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"a deed of gift and had it registered and put the document in his drawer, 
intending that effect should be given some time afterwards in case he 
became seriously il]. Much was said about the acceptance of the gift 
being a necessary condition of the completion of it. But before accept- 

ance, the donor’s intention to give was not there, and, therefore, there 
= was no possibility of acceptance. In such a case; supposing the donee 
said he accepted-it, would the gift-be complete ? We think not. 


e ` a 
a ot 


Rajib Panda v. Lakhan Sendh Mahapatra, I. L. R., 27 O., 11. 
S, 44 of the Evidence Act has. given yise to not a little trouble. The 
section is by no means happily worded. But we think Chief Justice 
Maclean and Bannerjee, J., ave right in construing it as they have done. 
It may be anomalous to allow the defendant to impugn a decree as frau- 
dulent without having sued toset it aside. It does not, however, follow 
from this that he can set up his own fraud. There have no doubt been 
conflicting decisions, but we think the right view has been taken in 
this case. ~ 





SUMMARY OF RECENT CASES. 





A 
et 





Partnership—Division of profiis—Proftts to be ascertained by an arbitrator 
—Finality of decteton—IJgnorance of partnership and finality. 


` Teacher v. Calder [1899], A. ©., 451, H. I. 


_ In this case it was laid down by the House of Lords that the deci- 
sion of a referee to whose final decision a matter is submitted is not 
final unless he has clear knowledge of-the circumstances under which he 
is called, upon to act and of the finality attending his decision, at all 
events where such knowledge will affect the nature and character of 
ug decision: ’ 


. The appellant, Teacher, advanced 15,0002. to the respondent, Calder, 
` to be used in his business for a period of five years, on condition that he 
should receive interest on his advance and a definite share of the profits. 
It was agreed between them at the time that the amount of the aunual 
profits should finally be determined by the firm of M. & Co., Accountants; 
who had been for some time acting as such to Calder & Co, or by some 
other person whom the parties might choose by mutual agreement, On 
‘ the execution of the agreement containing the above terms, Teacher 
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went to see the dominant partner of the firm of M. & Co. and acquainted l 
him with the contents of the agreoment and left with him an abstract 
of the terms of the document. The two partners who were made — 
acquainted with the facts died or retired shorty after, and G., a member 
of the firm who was not acquainted with the facts, caleulated the profits 
just as he had done during the previous years for the firm of Calder & Co. i 
Both Teacher and Calder were under the mistaken impression that G. 


was aware of the agreement, 
* 


Now Teacher brought this suit to have the accounts re-opened on 
the ground that G, was not aware of the agreement when he audited 
the accounts, or at least to hav® some obwious errors in the accounts 
corrected. G. was examined in the case, and he deposed that he was 
ignorant of Teacher’s interest in the firm, that he would have taken 
the accounts somewhat differently if he had known of it, and that when 
he became acquainted with the facts in the course of the fifth year, he 
did take the accounts somewhat differently. 


On these facts the House of Lords in reversal of the decision of the 
First Court of Session in Scotland held that there was no reason to dis- 
believe the evidence of G., and that since he’ was ignorant of the terms 
of the agreement constituting him the final arbiter of the accounts 
between the different members of the firm, the accounts must be re- 
opened. 3 l 





rage nm 
Will—Devise—Date of vesting ~- Distribution—Construction, 


Bowman v. Bowman [1899], A. Ù., 518, H. L. 


The testator Bowman was a member ot the firm of B. & Co., 
doing business as lessees of coal mines. Under the terms of the 
partnership it had been agreed that the partnership was not to be 
dissolved by the death of any partner, unless the representatives of 
the deceased partner should so desire. By his will, Bowman vested his 
estate including his interest in the firm in trustees with full power to 
continue the business by taking new colliery leases. The. testator gave 
his-widow a life-estate in his dwelling house and furniture, and directed 
his trustees to allow to her and such of his daughters as may be living 
with her such maintenance as they may deem fit. He also provided that 
his daughters or their children should receive maintenance after her 
death during the continuance of the business of B.'& Co. The testator 
went on to say that “on the dissolution and winding-up of the said firm 
of B, & Oo., in the event of the predecease of my wife, and if she 


b 
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then survives on her death,” the trustees were “ to realise my whole 
means and estate andto divide the same-into four equal shares and pay 
one share to each of my children or to their respective heirs.” The ques- 
tion was whether the interest so conveyed to the children vested a morte 
testatoris. Two of the children died during the lifetime of the widow, 


‘and this action was brought by the trustees under a settlement from the 


one and the next-of-kin of the other for a declaratory that the estate vested ` 
in the children on the testator’s death. 


The House of Lords held that the First Court of Session in Scot- 
land rightly decided that the interest vested in the children on their 


surviving the testator. š ° 


The Lord Chancellor said that the only true rule of constraction was 
to read the whole instrument and gather the intention of the testator 
therefrom, and that in this case he was satisfied that the intention of the 
testator was to vest the estate in his children surviving at his, death. 


_ Lord Shand agreed with the Lord Chancellor, and in support of that 
conclusion referred to the fact that the trustees had power to postpone 
the date of distribution indefinitely and also to the clauses which showed 
that the devise was for the benefit of the children, 


_ Lords Watson and Davey entertained some doubts as to whether 
the Tule of construction laid down in Young v. Robertson, 4 Macq., 314, to 
the effect that where a gift is made after a life interest to a legatee snb- 
ject to a conditional limitation in favour of others in the event of that 
legatee’s death, the persons interested in the legacy should be determined 


„ in reference to thé date of distribution, might not apply. However, 


Lord Davey, and with some doubts Lord Watson also, relied upon the fact — 
that the period of distribution was left to the whims and caprices of 
the trustees as making a distinction and as showing a different intention 


on the part of the testator and agreed in the result arrived at by the 
Lord Chancellor. 


et Xo Ree 
Statute—Construction— Permissive powers—Damage to the property af 
strangers —Injunction—Damages— Liability. 
Canadian Pacific Railway v. Parke [1899], A. ©., 535, P, C. 


On an apreal from a decision of the Supreme Court of British 
Columbia it was laid down by the Judicial Committee that “ wherever, 


‘gocording to the sound construction of the Statute, the Legislature has 
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authorised a proprietor to make a particular. usé of-his land and the 
l authority given.is in.the strict sense of law permissive merely and not 
imperative, the Legislature must be held to have intonded that the use 
esncrened: is not to be in préjadice of the common law rights of others,” 


Under a Land Ordinance of British’ ‘Columbia, all occupants and- 
cultivators entitled to hold a pre-emption were authorised after going 
through certain formalities to divert any unappropriated water from the 
natural channel of any stream or lake or river adjacent to their Jand. 
and to run the surplus water by means of flumes, ditches or drains into 
any creek, gulch, or channel, with full power to enter other people’ s 
lands for any lawful purpose subject to the lability of previously paying 
or securing payment to such people for any Icss or damage which may 
be caused by such entry or carrying of water, In exercise of-the power, 
thus conferred the respondent carried water on to his lands for the 
purpose of irrigation.. But the soil being of a porous quality, the Water 
easily percolated through it and caused a slide of the earth, and the 
appellants’ railway adjoining the respondent's lands suffered. serious 
injury by the landslip. The appellants, therefore, brought this action, 
to restrain the respondent, from carrying water to his lands and 
allowing it to escape causing serious injury to the appellants’ line of 
railway. The appellants, no doubt, alleged negligence on tho part.of the 
respondents as the cause of the damage, but it was clearly found by the. 
Judges below that the damage resulted from the ordinary exercise of 
the respondent's statutory right and was not attributable to any a ts 
gencé on his part. 


fo 


The Judges of the Supreme Court admitted that the statate was 
merely permissive, but held that “ the permission to use implies a legal 
right of use which will bar an action for damages when the use has been 
non-negligent.” l g : 


~ 


The Judicial Committee held that the proposition was somewhat 
broadly stated, and that according to the leading cases of Metropolitan 
Asylums District v. Hill,6 A. O., 193, and,London Brighton § South Ooast 
Railway Oo. v. Truman (1885), 11 A, C., 45 (which illustrate both sides of 
the rule), the true test of liability in reference to third parties is the per- 
missive or the imperative nature of the authority, the exercise of which 
results in the injury complained of, and that according to the true con- 
struction of the Land Ordinance the injunction asked for by the appellant 
should be granted. 
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Contempt of Oourt, various kinds of —~Handing of Newspaper— 
Contents scandalous—Ignorance of contents. 


TS McLeod v. St. Aubyn [1899], A. 0. 549. 


In this case a barrister practising in the Supreme Court of the 
Bermudas innocently handed over to a librarian a' ‘copy of a newspaper 
which contained a letter and an article headed oA judicial scandal” 
reflecting seriously upon the character and conduct of the Chief Justice, 
The Chitf Justice committed the barrister for contempt and refused to 
accept an apology expressing regret for having inadvertently and with- 
ont previously looking into the paper handed it tola third person. The 
Judge was not satisfied wth the apofogy and convicted him, being of 
opinion that he was guilty of negligence in not having acquainted him- 
self with the contents of the-paper before lending ‘it to another person, 


The ‘barrister appealed to the Privy Council. The Judicial Com- 
mittee observed that beside the usual forms of contempt, namely, con- 
_ tempt ex facie, and contempt by comments on pending cases, there was 
also a third head of contempt, that is, contempt by scandalising the 
Court, and that though it had become obsolete in' England by reason of 
the fact that the Courts had long been content to leave the matter to the 
strong public opinion in England, yet in small countries where the 
public opinion might not be quite so effective, the Courts should have. 
the power of punishing offenders of this kind in order to the preser- 
vation of the dignity of the Court. They, however, said that the appel- 
lant before them, who was neither printer nor publisher, having inno- 
cently handed over the paper to another, was in no way guilty of con- 
tempt, and that he was not guilty of any negligence as he was not 
bound to look into the paper before lending it. The Judicial Committee 
were of opinion that the apology was ample and should have been 
accepted, and directed te Judge. to pay the appellant’s costs of the — 
appeal, p 

Sani — ! 
~- Oause of" action— Underground strata of a an the 
pitch——Right of support by tt. 


_ Trinidad Asphalt Co. v. Ambard Ca A. ©. 594, P, C. 


Phe appellants and the respondent were owners of neighbouring 
lands in the island of Trinidad. The lands known as “pitch lands ” 
-were totally unfit for cultivation and: were valuable only as containing 

| 
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this underground stratum of pitch, The raspondent dug up his land for 
pitch. When thus the pitch became exposad to the atmosphere, it began 
` to melt, and as the respondent removed it, pitch flowed into the pit from 
beneath the appellants’ lands and the sol-spbsided and buildings of 
some slight value were injured. The sppellants brought a suit to 
restrain the respondent by injunction from digging further and to 
recover damages for the subsidence of the lands and the price of pitch 


removed, 7 


' The Chief Justice who tried the actien in the first instance gave 
judgment for the ea 


td .» 

On appeal the case was tried before the Chief Justice and two other 
Judges. The two Judges overruled the Chief Justice and held that there 
was no property in the pitch until it was appropriated just as in the 
case of an underground stream of water and discharged the Injunc: 
tion. But they differed as to whether. the plaintiffs were entitled to — 
damages for the loss of support. One of them. held that the appellants 
had no snelrright of support and that the judgment should be entirely in 
favour of the respondent. 


From this judgment was the above appeal preferred to the Privy 
. Council. The Judicial Committee held that, there was a good deal of 
difference beween the case of percolating underground water and the 
case of pitch which was a mineral and strictly the property of the owner 
of the land, and that the judgment of tha Chief Justice, which gave 
injunction and full damages for the value of pitch and the subsidence 
of the appellants’ lands, should bé restored. 


Muntetpal Act—Bridge under corporate control—Break-down of the bridge 
Accident to passenger in tramoarLInabtlity of. the Corporation. 


Victoria Corporation v. Patterson _1899], A. O. 615, P. C, 


This avtion was brought to recover Camages for the death of » 
passenger in a tramcar by'reason of the -reaking down of the bridge 
over which it was passing and the tramcar tonsequently falling into the 
tiver with all ifs passengers. ‘The bridge was alleged. to- be under the 
direction and control of the defendants—a Municipal Corporation. The 
` action was tried with a jury, and it was found as a ‘fact that four years 
previously: ar officer of the Corporation bored holes in’ certain beam 
which supported the. bridge, that it became rotten bythe collection of 


~ 
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water in such holes, and that the T a of that beam was the proxi- 
mate cause of the falling of the bridge. The verdict was for the widow 
of the deceased.- 

O Two points were raised on appeal before the Judicial Committee— 
(1) that there was nothing defective in the bridge itself, but that the 
framcar carried an extraordinarily heavy weight over the bridge, and 
that,.therefore, it was the tramcar company that ought to be held liable; 
(2) and that the Act which regulated the rights and liabilities of the 
Corportion did not vest the bridge in them, and that the Corporation as 
such could not be made liable becanse of the individual corporators f 
having illegally assumed control over tħe bridge. 


The Judicial Committee said that the first point was raised for the 
~first time before them, and that if it had been raised in the first Court 
évidence might have been given that equally heavy weights had been 
passed over the bridge many a time and the jury would have been in a 
position to pronounce finally upon it, and that the evidence such as there 
was, that the whole accident was due to an act of one of their officers, 
amply justified the verdict against the Corporation. On the second point 
they observed that the Corporation had been exercising control over the 
bridge for over four years, and that, in fact, after the happening of this 
accident the Corporation had passed a regulation controlling the vehicular 
trafic on and across the bridge, that they had, by their conduct, adopted. 
the bridge sufficiently ‘for the purposes of the statute, and even if they 
had not, ‘the long course of conduct on the part of the Corporation must 
be presumed ‘to. have keen in conformity with law, and that the. Corpo- 
ration was rightly made liable as such. 


l 





JOTTINGS AND OUTTINGS. 


i, ta reece anc oan anasan 


tod Ludlow, whose death occurred the other aay was one of the 
wealthy “judges, says the St. Jame’s Gazette. Some time ago he pur- 
chaged the Handcock estate, in county Galway, for £64,000. He was 
yery popular at the bar, where ib was said of him that he was never 
known to make-fun out of the most amateurish legal proposition advanced 
by the -most inexperienced advocate. On the Bench his manner was the 
mildest possible, and on more than one occasion his amiability in inter- 
posing. out of pity on a confused witness led to- unforeseen results.: A. 
witness was once badgered about a denial of intoxication. The Judge 
asked. him kindly from ‘the. Bench, “Did you say ‘I was not drunk, 
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sir?’ ” “I never said dept boa you cat all,” was the aa 
reply. Lord Ludlow was one of the few judges who defied tradition 
by wearing a beard, and was as noted for his economy of speech as for 
well-weighted decisions. He had a passion for cigars, and, in spite of 
his years, was one of the finest horsemen -ir the legal profession up to a 
few years ago. :—The Albany Law Journal. 
sae 
Divorce Statistics ;—The number of divorce and separation CASEE in 
Scotland is steadily increasing year by year. During the year 1899 the 
number brought before the Cour{ of Session was larger than in any previ- 
ous twelve months. In 1893 there were 166 cases, while last year the 
Scottish Courts disposed of no fewer than 222. - The total for 1890 was 
only 110 cases. The great increase has been in divorces, the increase of 
judicial separations being small. The divorces last year numbered 183, 
an increase of forty-nine as compared with the previous year, and the 
judicial separations thirty-nine, an increase of seven as compared with 
the previous year. Of the total of 222 ceses only thirty-eight were 
defended. Decree was granted in 207 cases, -n eight decree was refused, 
and seven are under consideration. Of the 183 actions for divorce, 113 
were brought by wives and seventy by husbands. In the case of actions 
by wives desertion was the most common ground, while in the case of 
actions by husbands misconduct-was the chief ground. Of the actions 
raised by the former sixty-four were brought on the ground of-desertion 
and forty-nine on the ground of infidelity ; ‘while of the actions brought 
into Court by the latter fifty-four were founded on infidelity, and only 
sixteen on the ground of desertion.. All the acsions for judicial separation 
were brought by wives, and all were founded on charges of euelly: — 
The eae Law Journal, 
i ae 
Legal Laughs. ` 


“I wish to ask the Court,” said a awyer, who had been called i | 
the witness-box to testify as an expert, “if I em compelled to come into 
this case, in which 1 have no personal interest, and give a legal opinion 
for nothing ? ” “ Yes, yes, certainly,” replied -ke mild-mannered judge 3 
“ give it for what it is worth! ” Co g mse. E 


~ 


r 
* > ` 


K. 


_ An Irish en ee previous to a trial in-vhich he was the defende 
ant, was informed: by his counsel that Jif there were any of the jury to 
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whom he had any personal objections, he might legally challenge them. 
“ Faith, and so I will,” replied he; “if they do not bring me off hand- 
- somely I will challenge every man of them” :—The Albany Law Journal. 
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NOTES OF AMERICAN CASES. .. 
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Astg done pursuant to a subsisting judgment which is afterwards 
reverséd are held, in Bridges v. McAllister (Ky.) 45 L. R.A. 800, to 
‘constitute no. basis for an action of tort. The case was one of damages 
‘by filling up a ditch in purguance of aejudgment which was afterwards 
reversed. In connection with this case is a note presenting the other 
authorities on the question of liability for tort in doing acts authorized 
bya subsisting judgment which i is afterwards reversed, 


ae 


A conviction for furnishing intoxicating liquors to a minor withont 
legal authority is held, in Com. v. Vaughan (Ky.) 45 L. R, A. 858, to con- 
stitute no bar to a prosecution for selling the liquor without a license, 
‘where the sale to‘thé minor is an offence irrespective of the license, and 
the sale without a license is an offence whether sold to a minor or other 
person. With this case is a note reviewing the decisions as to the pro- 
secution and punishment of distinct offences committed by a single sale 
of intoxicants. TSY eee S 


” 


Canpa TE ES ee ae | 

Thee commission of bigamy by a woman, and her administration ag 
Widow upon the estate of her second and unlawful husband, are held, in 
Re Newman (Cal) 45 L. R. A. 780, insufficient to deprive her of the 
right to administer as widow upon the estate of her first and lawful 
husband, with whom she had. resumed relations after the death of the 


other. l 
C. 
A _ = i Ra 
` While the mere expression of an opinion as to value, or the failure 
to disclose to the seller facts unknown to him which mater ially-i Increase 
the value of the property purchased, is deemed insufficient to constitute 
attionable fraud, it is held, in Stdokpole v. Hantock (Fla) 45 L, B. A, 
Bl4, in the case of the purchase of a mine, that if the purchaser under- 
takes to disclose facts in his knowledge, or answer inquiries aa to them, 
ke ‘must disclose the whole truth, without doing anything calculated to 
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prevent an investigation on the part of the vendor,—especially if the 
latter does not reside near the land, while the vendee does. 


ae 
A guaranty of the prompt payment of a note is held, in Holm v. 
Jamieson (TIL) 45 L. R. A, 846, to-be not anntlled by a judgment declar- 
ing the note void for want of authority in the owner who executed it, as 
against one who took the note in reliance on the guaranty. 
+a 
The power of the governor or military officer in command #0 suspend 
the writ of habeas corpus, or disregard it if issued, for the purpose of 
suppressing an insurrection or rebellion, is sustained in Re Boyle (Idaho) 
45 L. R. A. 832; and on application for sueh a writ the truth of recitals 


in the governor’s proclamation is held not to be open to question, © 


* 
e+ * 


The fact that a person mortally wounded cnt his own throat and 
hastened his death is held, in People v. Lewis (Cal.) 45 L. R. A. 783, 
insufficient to relieve the person who inflicted the fatal wound of his 


liability, 
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D’SANTOS v. QUEEN EMPRESS. 


The trial of the case of Queen Empress v. Subrahmania Aiyar 
and D’Santos and the history of the circumstances that preceded 
and followed it, have created quite a sensetion in the City of Madras 
and even throughout the Presidency. The importance of the situations 
held by the accused and the extraordinary system of blackmailing 
which, if the evidence were believed, was bzought home to them, ren- 
dered the trial one of great interest. The public had been watching 
with considerable interest every stage inthe proceedings from the 
time that N. A. Subrahmania Aiyar and D’Santos instituted their 
complaints for defamation against the man who charged them with 
extortion and bribery. The termination of the prosecution in the 
discharge of the accused Kaliana Chetty, the application for 
revision made by, Subrahmania Aiyar to tae High Court to cancel 
the order of discharge, the enquiry into the charges against Subrah- 
mania Aiyar and D’Santos by the Chief Presidency Magistrate, 
Mr. Clarke, were all stages in the drama which were eagerly 
watched by the public. The trial itself before one of Her 
Majesty’s Judges was of protracted length. The accused 
Subrahmania Aiyar was defended by able counsel. The extra- m 
ordinary blunders made by the presidinz Judge only increased 
the public interest in the development of the piece. And when 
the curtain dropped at the close of the trial, expectation was on 
tip-toe as to what was to come next. The certificate of the Off- 
ciating, Advocate-General, a lawyer of the greatest eminence, that 
the learned Judge who presided at the tris] had committed various 
errors of law raised the public interest to fever-point; and when 
the Chief Justice decided tliat the poirts raised: in the certi- 
-ficate should be heard and decided by the whole Court, all eyes 
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were turned towards that tribunal to witness the result of the 
appeal. All Her Majesty’s Judges of the High Court of Madras 
heard the arguments for four successive days, and a majority of five 
against one have pronounced judgment that D’Santos was legally 
found guilty. Mr. Justice Davies dissented from the conclusion of 
the majority. Itis not too much to say that the judgment of the 
majority of the Court has taken every lawyer in the country 
by surprise, The remarkable pendant to that judgment that 
D’Santos who had been legally found guilty, and who added the 
crime of perjury to the crimes of extortion and bribery was recom- 
mended to Government for the institution of an inquiry with a view 
to his pardon was no less surprising than the upholding of the con- 
viction. It is enough to read the manly and emphatic language of 
the dissenting judgment of Mr. Justice Davies to be convinced of 
the incongruity of the reasoning of the majority. We shall, however, 
proceed to examine the points that were raised and the reasons 
assigned for the conclusion arrived at. 


The facts, so far as they related to the case of D’Santos, were 
that when the Court was ready to commence the trial, an application . 
was made by the special Crown Prosecutor in the presence of 
D’Santos for the tender of a pardon to him in order to make 
him a witness in the trial of Subrahmania Aiyar. The learned 
Judge who presided at the Sessions called upon the accused 
to plead to the charges before considering the application for 
pardon. And D’Santos having been told that he would be par- 
doned and taken as Queen’s evidence pleaded “guilty” to -the 
charges. After the plea was recorded, he was offered a pardon 
which he accepted and he was taken out of the dock. The jury 
was empanelled and the trial of N. A. Subrahmania Aiyar pro- 
ceeded. At the close of the trial, the jury ‘returned a-verdict of 
“ouilty,” and in answer to a question put by the learned Judge 
stated, as the opinion of the majority, that D’Santos had not spoken 
the whole tiuth. The learned’ Judge ordered D’Santos back into 
the dock, and without any question being addressed to him as to why 
he should not be convicted, he was pronounced guilty and sentenced 
to imprisonment. 


That the tender of pardon was made without any legal justifica- 
tion was the, unanimous opinion of the Judges, including, we 
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presume, Mr, Justice Boddam. None of the charges was-exclusively 
triable by a Court of Sessions or the,High Court. S. 387, which is 
absolutely free from any ambiguity, is mcapable of being mis- 
understood in this ‘matter. Itis not for us*to say that the Crown 
Prosecutor, and a fortiori the learned: Judge ought to have known, 
to borrow the language of Mr. Justice Davies, whether the tender 
of pardon “ was absolutely illegal.” We are only concerned now with 
the question of the legality of the conviction of D’Santos. | 


It may be presumptuous to speak any words of disapproval of 
the judgment of five of Her Majesty’s Jucges. But we are con- 
strained to express our dissent in company with Mr. Justice Davies. 
Notwithstanding any quantity of ingenious special pleading, there 
can be no doubt that the plea of guilty was induced by the pros- 
pective promise of pardon. The moment the pardon was tendered, 
we think with Mr. Justice Davies that the plea of guilty became 
null and void, If the pardon was forfeited, because the condition 
upon which it was tendered, namely, the undertaking to speak the 
whole truth was not fulfilled, S. 339 lays down the only alternative 
open to the Court that he may be tried for the offence in respect of 
which the pardon was tendered or for any osher offence of which 
he appears to be guilty in respect of the same matter. Assuming 
that the Court rightly came to the conclusion that D’Santos had for- 
feited his pardon, has D’Santos been tried for eny offence ? The majo- 
rity appear to argue that it is not necessary to try D’Santos and that 
he was rightly convicted upon his original plea of guilty. If the 
learned Judge had proceeded to convict D’fantos the moment he 
pleaded guilty under cl. 2 of S. 271, it was competent for him todo 
so. Butit would then be impossible to imagine any pardon by a 
Court of justice of a person convicted by it. He was, therefore, not 
convicted upon his plea, but pardoned. Even though the pardon 
was perfectly illegal, there was no doubt thai the plea was induced 
by the offer of pardon. Supposing D’Santos had said “ if you will 
pardon, I shall plead guilty” and the Court pardoned him, although 
not legally entitled to do so, could it be contended to be a plea 
upon which he could be convicted. Apart from the language of S. 
339 which requires a trial, a conviction upon such a plea would 
appear to be absolutely. illegal. The learnec Judge could hardly 
with any propriety shut his eyes to the fast that the applica- 
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tion for pardon was made in D’Santos’ presence before: he pleaded 
guilty. When he ‘directed the application to be-renewed after the 
plea was first recorded and D’Santos pleaded guilty and: the par- 
don followed upon theerenewed application, it was impossible to 
overlook’'the fact that the plea was induced by the prospective pro- 
‘thse of pardon: It was certainly the Judge’s duty under those circum- 
stances to ask D’Santos why he should not be convicted. Supposing. 
for the*sake of argument that D’Santos had no knowledge of the 
intended tender of pardon and he had simply pleaded guilty in the 
or dinary course and he was, thereupon, tendered an illegal pardon 
and examined as Queen’s ‘evidence in support of the prosecution of 
the other accused,- would there’ be any better justification for the 
conviction of D’Santos upon his original plea of guilty ? 


Tt was held by the Court of King’s Bench in R. v. Rudd, 
1 Cowper 381, that where a Judge tendered a pardon in a case 
in which he had no legal authority to do so to an accomplice, such 
a person could not be proceeded against unless he had forfeited the 
pardon by failure to make’a full disclosure when alone he could 
be tried and convicted .of the offence. The pardon though illegal- 
ly tendered was not regarded as.such a nullity as, to justify his 
trial for the offence for which he was promised a pardon unless the 
accomplice had failed to eomply with the conditions of the pardon. 
On, the same. principle it appears to us the effect of the pardon 
tendered by a Court. which was competent m certain circum- 
stances to tender such a pardon was to wipe out the plea of 
guilty or to make. it null and void in the. language of Davies, J y 
sọ aş to render it incapable, of being the foundation fora con- 
yiction. See the observations of Melvill, J. „ in heg. v. Hanmanta, 
I. L. R. I. B. 619.* The decision in Queen Empress v. Chidda, LL. 
R. 20 A, 40, assuming it. to be right, does not affect the present 
question. When a pardon was tendered by the District Magistrate 
of a neighbouring District who had no jurisdiction over the trial 
of the offence and. the accomplice who pleaded, guilty at the 
trial and relied upon the pardon as an answer to the conviction 
was convicted notwithstanding, the conviction was upheld.. But 
the learned, Judge who presided at this Sessions had jurisdic- 





* In this casethe Sessions Judge asked the High Court to cancel the pardon 
wrongly tendered. The High Court following Rudd’s case declined to do 80 and 
said that the aconsed were “protected by the pard - n, though wrongly given, 
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.tion'to decide whether a pardon could be tendered.. and . the 
. tender by him, therefore, of such a . pardon had the effect of nulli- 
fying the plea of guilty, although if tae conditions .of the pardon 
were not fulfilled, the accomplice might render himself liable to be 
tried de novo. Itis no doubt open to contend that an illegal par- 
don is a nullity, and that what is‘a mulity can have no effect upon 
the plea of guilty. But R. v: Rudd isasafiicient answer to this con- 
tention’ where the pardon was held, to be a sufficient protection 
though wrongly tendered unless.the conditions of the pardon were 
themselves not complied with. Cl. 4 «£8. 3837 seems also to con-' 
template the validity of a pardon as s*protection to the accused 
„even though it turns out that the offerce is triable by a Magistrate 
and not exclusively by the Court of Session. 


But whether the effect of the pardon was to nullify the plea 
or not, there is' no doubt that under S. 3389, the accomplice to 
whom pardon had been tendered coulc only be tried de novo. > 


In Queen Empress v. Brij Naraycnan, IL. L. R. 20 A. 529, where 
a pardon was tendered by a Magissrate and afterwards with- 
drawn, because the accomplice was supposed not to have spoken 
‘the truth and the Magistrate put’ him back into the dock -and 
‘committed him to the Sessions aloré with the other accused, 
the commitment was quashed on the ground that the accom- 
plice had no opportunity to cross-examine witnesses who had de- 
posed when he was out of the dock and the Court expressed the opi- 
nion that the trial of an approver whose pardon is withdrawn at 
the trial should not be merely a continuation of the trial at which 
he gave false evidence, but a trial so far as he is concerned de novo. 
Again in Queen Empress v. Bhau, I. L. R. 23 B. 4938, the same 
view was expressed in the following words: “ Nothing can be 
' done against him till after the case in the Court of Session 
has ‘been finished, and then his trial should be commenced 
de novo.” It is true they were not zases where an illegal par- 
don was tendered, and the argument ‘s, therefore, open that the 
trial that is'‘contemplated in S. 3&) is only in cases where a 
legal’ pardon had’ been tendered anil the condition of the par- 
‘don had not been fulfilled. But it seems to us that: the section 
is: wider.. Under S. 388 the trial of the.accomplice might have 
- gone’on for some time before hé was nade an approver ;'or the trial 
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might never have commenced at the time he was tendered a pardon. 
Whether the trial has been prevented or intercepted by the tender 
of pardon and whether the pardon was legal or illegal, 5. 339 
contemplates a fresh trial beginning from the beginning, in case the 
condition of the pardon has not been fulfilled. Weare no doubt 
alive to the contention that S. 839 contemplates the trial only 
where the plea of guilty is not accepted and the conviction based 
thereon. «It may well be argued that the section does not necessi- 
tate afresh trial where before the commencement of that trial the 
‘accomplice pleads guilty, and the plea is accepted, One may ask. what 
difference does.it make whether the original plea of guilty is accept- 
ed and conviction recurded upon it or the accomplice makes a fresh 
plea. of guilty before the commencement of the trial under S. 339. 

This, ib seems to us, is a grievous misunderstanding of the section. 

When the accused is placed , upon his trial he will first of all, no 
doubt, be asked to plead; and if he pleads “not guilty,” the plea 
originally made by him may be tendered in evidence against him. 

But it is impossible to regard atrial sanctioned under S. 339 as a 
continuation of that which was interrupted by the pardon, 


Strangely enough, the majority of the Court whose judgment 
was delivered by the Chief Justice speak of a practice in the 
High Court of not asking the accused as to why he should not be 
sentenced, as if that practice could over-ride the law, or as if it 
could have any bearing upon the question which should have been 
iddressed to D’Santos why he should not be convicted, not 
sentenced upön his original plea of ‘quilty. It is difficult to imagine 
how 'strangely ‘the point has been misconceived and a practice 
invoked in support of a position which misses the real issue, We 
are inclined, therefore, to hold that the dissenting judgment of 
Mr. Justice’ Davies was right and the majority of five were in the 
wrong.’ We must'not, however, omit to-point out that Mr. Justice Da- 
vies was not right in acquitting D’Santos, but his ‘lordship -should 
simply have quashed the conviction on the ground that D’Santos 
had not been tried. When the Court came to the conclusion that 
D’Santos had forfeited the pardon, the proper procedure was to put 
D’Santos in the dock and begin his trial. lf D’Santos pleaded not 
guilty and relied upon the pardon, it would be the duty of the Crown 
to` prove that D’Santos had forfeited the pardon, and not simply 


PART III. | THE MADRAS LAW JOURNAL. 87 


to rely upon the illegality of it, whils it would be competent to 
D’Santos to show that he had not forferted the pardon. Upon proof 
that D’Santos committed the crime, coaviction would legally follow: 

The practice in England with refzrente to the pardon of an 
accomplice so as to render him a competent witness against the 
principal offender is explained in 3 Russell ‘on Crimes, p. 642, 
‘and in Roscoe’s Criminal Evidence, p 117. The Judge or Magis- 
trate has no power to pardon as in India, but the accomplice is merely 
told that he will be recommended ‘to the mercy of the Crown in 
case he niakes a full disclogure. This’ understanding cannot bė 
pleaded by him in bat of an indictment, hor can he avail himself of 
it at his trial, for it is merely an equitable claim to the mercy of 
the Crown. No question can, therefore, arise in England as regards 
his liability to be tried and convicted as in India where a complete 
pardon can’ he tendered and accepsed. It was upon such an 
equitable claim to the mercy of the Crown that the Court of King’s 
Bench in R. v. Rudd, 1 Cowper 331, bald thé accomplice not liable’ to 
be tried unless she had failed to make a full disclosure. In R. v. Gar- 
side, 2 Ad. and El. 266, the Court deferred the awarding of execu- 
tion upon the sentence until the prisoner should have had time to 
apply to the. Secretary, of State for a pardon according, to the 
terms of the proclamation, The matter would stand entirely upon | 
a different footing if the accomplice had been pardoned. 

Nobody has any sympathy. whatever . with D’Santos. It, 
is always a subject of melancholy contemplation whenever the 
machinery of justice breaks dowr. in the attempt to cope with 
offenders against the law. But we have no desire that.even the 
worst of criminals should be brougat to justice except through the 
regular forms of the law rightly mderstood and rightly applied, 
Our anxiety to see D’Santos „punished, for. his undoubted,acts of 
criminality cannot make us. champ-ons of the illegal procedure of 
Mr. Justice. Boddam or blind us ta the, weakness of the argument 

of the majority who have tried to uphold his action. . If the 
spectacle of . Mra J ustice Bodéam misinterpreting the most 
elementary . provisions of the law is by no means edifying, it 
is far from encouraging to those who believe in a sound ad- 
ministration of justice to find the majority .of Her Majesty’s 
Judges.justifying the course acapted. by that learned Judge. 





r 
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THE IRRIGATION CESS BILL. 


| ‘The Madras Government have succeeded in passing TE 
the Legislative Council a bill to amend Madras Act VII of 1865,. 
which is entitled an Act authorising Government to levy a separate 
cess for the use of water supplied for irrigation purposes in certain 
cases. Section I of the existing Act provides as follows :— 


“Whenever water is supplied or used for purposes of irriga- 
tion from-any river, stream, channel, tank, &c., or work belong- 
ing to ‘or constructed by Government, it shall be lawful for 
the Government to levy at pleasure on the land so irrigated, a 
separate cess for the.use of the-water, which cess shall be addi- 
tional to any land assessment, that may be leviable on the said land 
as univrigated or punjah, and the Government may prescribe the 
rules under which and the rates at which, such water-cess as afore- 
said shall be levied and alter or amend. the same from time to. time.” 


In a case which came up for decision in the High Court in second 
appeal reported in I. L. R. 12‘M. 407, the facts established were 
that in a village Zapudi inthe Bapatla Taluk in the Kistna District 
the plaintiffs in the suit owned land which was formerly culti- 
vated with dry crops. Latterly the villages lying above Zapudi were 
irrigated from the ‘*Kistna canal, and the excess water flowing 
from them submerged the plaintiffs’ land and stagnating upon it 
rendered it impossible to raise ‘dry crops. The plaintiffs could 
not prevent the water from flowing to their land except by erect- 
ing a dam ata heavy cost, and they did not do so. In Fasli 1294 
they sowed a species of paddy ‘called ‘Tiruvarangam paddy and 
thereby’ attempted to raise a crop which might not perish from the 
land being inundated with excess water in the months of October 
and November. ' The crops failed that year and yielded no profits 
_owing to the inundation. The Collector levied water-cess at 2 Rs. 
per acre under Act VII of 1865. The plaintiffs’ paid it under 
protest and brought the action to obtain its refund. The contention 
on behalf of the Collector was that the excess water flowed on to 
the plaintiffs’ land, stagnated tpon it, that no wet crop could be 
raised upon it solely with the aid of rain water, and that the 
plaintiffs cultivated Tiruvarangam crops in the expectation that 
excess: Water would flow on’ to their land and utilised the 
excess water when it did’ flow as anticipated, The plain- 
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tiffs denied ; their: intention - to. depend ‘on drainage water, and 
the District Munsif.found that although the.crop might. be 
planted without the aid-of the surplus water, it could not ripen and 
grow well without such aid. He found alse thatin Fash 1294, the | 
plaintiffs sustained loss rather than derived any benefit. In the: 
result'the District Munsif held that: the ‘plaintiffs: were not liable 
for water-céess, but on appeal the District.Judge Mr: G. T. Macken- 
‘vie held that it was immaterial that the appellants were unwilling 
to take the water and that it came on to their land against their 
wish and that the Government had a right to levy wet rates upon 
every: field ‘the :-water.reached’ and ‘disntissed the suit: with costs. - 


The judgment of the High Court (Sir A. Collins, C: J.; and Muthir 
samt Iyer, J.) wasin these terms, “ The point for decision is whether 
the water was upon the facts found-in tlis: case, either supplied: or 
used within the meaning of the section.’ The appellatits. did nat 
apply for the water, and it was not allowed to flow ‘to their land by. 
reason of such application, and we cannot, therefore, say that water 
“was supplied inasmuch as the expression implies in its ordinary’ sense. 
a previous request express or implied. Was it then used? The terin 
ordinarily pre-supposes freedom either to use or to abstain: frotan- 
‘using the water and the language of the section does not suggest an 
intention to exclude this freedom. * *.* Can it besaid when the Gò- 
vernment or one or more of its tenants to whom water is supplied for 
' profit, inundates a Faiyat’s ‘dry land against his will for about two 
‘months every year andthereby renders it unfit for dry cultivation.and 
‘when the raiyat in endeavouring: to use his land sows Tiruvarangam 
‘paddy trusting to the precarious chance of raising a crop which may 
grow in spite of the inundation, and when that crop, fails, that 
he. uses the water in view to profit by it! ? Ehe uses it, he uses ib as 
the only mode of repairing: the injury to his land zand averting the 
„loss likely to arise from it, and we, cannot say that he uses the 
„water within the meaning of the Act, if regard is to be had to. the 
rule that the construction we are bound to place upon statutes - must. 
pe reasonable. * * * * If the.contention of the Government 
Pleader wore to pr eyail, “the Government might ‘be, enabled to take. 
advantage of their own wrong, if. they were under an obligation. to. 
„protect the plaintiffs land from being periodically flooded with the 
“water , which ‘they bring in the canal;* -* *- The reasonable 
construction is that the-use contemplated by the’ actis, a. voluntary. 
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use though not preceded by an application, and that it presupposes 

a freedom either to take or refuse the water. We are aware of no 

usage waere] a raiyat’s land « can be held to be lawfully inundated 
every year.” ° 


As regards the maintainability ‘of the suit; the learned Judges 
held that “ the water-cess in question was levied under Madras Act 
VII of 1865, and it is therefore competent to the Civil Courts to 
see whether it was levied in accordance with the provisions of that 


. Act. a 


Upon these findingssthe High Uourt set aside the decision of 
the District Judge and restored that of the District Munsif, with 
costs throughout. One would imagine thatit was impossible for the 
High Court to have come to any other conclusion upon the facts of 
the case, and the law if it was to be administered according to justice, 
equity and good conscience., In 1898, however, the same question 
‘arose in the same District and came up for decision ‘before the 
same District Judge. In his judgment the District Judge dis- 
missed the plaintiff’s suit and referred to the ruling of the High 
Court i in the following terms: “In 1885, a raiyat in Zapudi of 
Bapatla Taluk was compelled to pay water rate on land upon 
which he had attempted to raise a crop of paddy when the excess 
water from the higher villages flowed down upon it. J expressed 
the view that the raiyat had no legal option io refuse the water 
and must pay, but this view was emphatically set aside by the © 
High Court. The case is reported as Venkatappayya v. The Col- 
lector of Kistna (I. L. R. 12. M, 407), This decision caused a 
sensation in the District.” - 


When the case came on second appeal, the High Court 
(Shephard and Best JJ.) held, “ It appears from the District Mus- 
sif’s Judgment that several questions of fact were raised before 
‘im, and the District Munsif records his opinion upon them. Inthe 
judgement of the District.Judge there is only one of the fourteen 
paragraphs of which it consists which touches the particular facts 
of the case. Without any discussion of the evidence, the District 
Judge finds that the rainfall was insufficient, and that the water 
which flowed to plaintiff’s field did in fact save the crop and produce 
a harvest, whereas the District Munsif finds that the plaintiff 
was neither a-gamer nor a loser by the water. The District Judge 
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should be asked to return a finding on the question whether the 
plaintiff used the water for purposes of irrigation within the 
meaning of the Act.” 


Mr. Mackenzie’s successor in the office d£ District Judge having 
' submitted a finding that there was no proof that the appellants 
derived any increased profit, and that the use of the water was not 
optional but compulsory, the High Court held that “It is now 
found that it was practically impossible for the plaintiff ‘to divert 
the water and prevent it coming over his land and that no increased 
profit was derived from the water. The inference drawn by the 
Judge is that the use of the water was not voluntary. On these 
‘findings following the decision in I, L. R. 12 M. 407, we must 
reverse the decree of the District Judge and restore that of the 
District Munsif. Krishnayya v. Secretary of State for India, I. L. 
R. 19 M. 24.” | 
We have had to notice these decisions at some length here 
because they and a few others affirming the like principle have 
furnished the ratsonne d’etre of the proposed amending legislation. 
The Hon’ble Mr. Winterbotham in introducing the new Bill said, 
“Since the year 1889, in a series of judgments, the Madras 
High Court has held that crops may be raised by means of Govern- 
ment water without that water being either ‘supplied or used.’ 
This seems a paradox, but it follows from the ruling that no water 
(whatever benefit the cultivator may derive from it) can be sup- 
plied or used unless the cultivator had the option of taking or 
refusing it.” l 
Later on he said, “ The drift of the remarks which I made on 
Saturday, the moral which I intended to convey was that the boon 
of irrigation was so precious that every one who has the good 
ofthe Madras ryot at heart, should not seek to defend and maintain 
factitious artificial obstacles calculated to thwart and hinder the 
carrying out of irrigation projects. One of these artificial diffi- 
' culties is the defective state of the law which enables a ryot to 
grow a wet crop and to evade payment of water rate by pleading 
that the water with which it.was irrigated was neither supplied 
nor used.” 


It is scarcely conceivable how the two decisions above cited 
ean furnish to anybody any reasondble ground of complaint.. In 
the'first case a man’s land was inundated with water flowing in 
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aent chañnel, and: did - him positive - “Harm. as ‘the «courts 
found. -In the second case water‘was- forced upon the land, -and 
the’ owner was- neither a gainer nor a loser by the compulsory 
irrigation, `, That.in citlter case the Collector of the. District. should 
shave thought; and a District Judge proud in the possession of 
:Revenpe experience -and in; defiant , disregard of his superior 
-authority the, High Court: should have upheld his view that cess 

was leviable from the.unfortunate raiyat, shows that.the. acts. of 
our lecal -administrators | are not.always, controlled by the dictates 
of common sense, and shows also what we: may. expect from the 
provision in the amending “ Bill introduced by Mr. :Winterbotham 
-according to which the acts of the Executive Officers are. not liable 
~to, ae interfered with i in any:Court of law. > f 


` Ihe- section as „amended ‘by’ the ~Seélect Committ eo stands 
as follows: “ Whenever water is supplied or used for purposes 
„of irrigation: from any. river; streain, channel, tank ' ‘or work 
| » ubalengids a Oar. constructed ` ‘by; ‘Government; and ‘also Wwhen- 
‘evar “water ‘by diteet or indirect*flow. or by..percolation or drainage 
frotn-any süélirivèr; stream, ‘channel, tank or work from or through 
‘adjoining land; irrigates ot-is-utilised: for the purpose of irrigating 
‘any Jand minder cultivation, and in.the opinion of the- Collector | 
“subjectto the contro lof the Board ‘of Revenue and the Government, 
-such irfigation-is -beneficial-to-and ‘sufficient for the requirement 
ob ftheicrop on such- land, it ‘shall be lawful: for the ‘Government to 
‘Levy: at-pleasute on’ the land ‘so -irtigated or- benefited, a-separate 
cess for such water, and the Government may prescribe the rules 
ainder/which and therates at which, such water-cess ‘shall be levied.” 


re 


‘The effect af ‘the above provisions: far from removing ‘ factitious 
and ‘artificial: ‘obstacles, “and remedying ‘the defective state of the 
“present law,’ Jas” “Mr. “Winterbotham maintains, will be, as we ‘shall 
S68, to introduce principles which, are at variance ‘with, and run 
counter, to the doctrines acted upon in all civilised countries and ' 


hitherto accepted and followed i im India, = 

: F 

~- No take: first Dea of Percolation from any river, stream, 
channel or-tank or work, Mr. ‘Winterbotham says, “ I cannot under- 

“stand the opposition of Hon’ble. members ito ‘charging’ water-cess on 
 spercolations where.ithe.‘supply..of irrigation. obtained ‘is- beneficial-or 
sufficient. What is7perdolation: oTt sis: the tstrainingor! dyainine 


+> 
#7 


- 


PART II. | “THE MADRAS LAW JOURNAL. | ' 93 


of-water through small interstices. What difference in principle 
is there if. water: passes from one field so the next through a small 
cut in the bund or through the porous soil:of the bund. provided 
that in both cases the supply is beneficial and sufficient.” ’ 


' In England in the case of Acton v. Elimdell, 12 M& W 324, the 
question arose for decision whether the right to the enjoyment of an 
under ground spring or of a wellsupplied 37 such underground spring 
is governed by the same rule of law as that which applies to and 
regulates a watercourse flowing on the scrface. Tindal, C. J., who 
delivered the judgment of the Court, sa-d, “ The rule of law which 
governs the enjoyment of a stream flowing in its natural course 
over the ‘surface of land belonging to different proprietors is well 
established.* * * * * But we think on considering the grounds 
and origin of the law which is held to-govern running streams, the 
consequences which would result if tke- same law is made appli- 
cable to springs beneath the surface, and lastly the authorities to be 
found in the books, that there is a marked and substantial difference 
between the two cases, and that they are not to be- governed by the 
same. rule of law.* * * * * * In the case of a well sunk by a 
pr oprietor i in his own land, the. water waich feeds it from a neigh- 
bouring soil does not flow openly in the sight of the neighbouring 
proprietor, but through the hidden veins ofthe earth beneath its 
‘surface: no man can tell what changessheir underground sources 
have undergone.in.the progress of time; it-may well be that it is 
only yesterday’s. date, ‘that they first took ‘the direction which 
enabled them to‘supply the well. Again no proprietor knows what 
‘portion of water is taken from beneath nis ‘own soil; how much he 
gives originally or how much he transmits only or ‘how much he 
receives. *- * -* Further, the advantage’ on one side and the 
‘detriment to the ether may bear ’ no ‘proportion, and lastly, there is 
no‘ limit of space within which the claim of right to an underground 
spring can be confined. In the present:'case the nearest coal pit is 
‘at the distance of half a mile from the well. It is obvious the law 
"hust equally apply if there is an interval of many miles. * * * 
We think the present’ case for the reasons ‘above given is not ‘to 
‘be -governed by the law which appes to rivers ‘and flowing 
streams, but that it rather falls within ‘tLat principle, which gives to 
the owner of the soil, all that lies: bereath its surface; that the 
‘land: immediately below is his property; whether it is solid rock, or 
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porous ground or part soil, or part water ; that the person who owns 
the surface may dig therein, and apply all that there is found to 
his own purposes at his free will and pleasure.” And in referring 
to the fact that the conclusion formed by the Court is-fortified by 
the provisions contained in the Roman Law, the Chief Justice said, 
“The Roman. Law forms no rule binding in itself upon the subjects 
of these realms; but in deciding a case upon principle, where 
no direct authority can be cited from our text books, it affords 
no small evidence of the soundness of the conclusion at which we 
have arrived, if it proves to be supported by that law, the fruit of 
the researches of the most learned men, the collective wisdom of 
ages and the groundwork of the Municipal Law cf most of the coun- 
tries of Europe.” 


In Broadbent v. Rainsbotham, 11 Exch. Reports 602, 1856, 
Baron Alderson observed, “ all the water falling from heaven and 
shed upon the surface of a hill, at the foot of which a brook runs, 
must, by the ‘natural force of gravity, find its way to the bottom 
and so into the brook ; but this does not prevent the owner of the 
land on which it falls ee eee with it as he may please and 
appropriating it? ` 


In Chasemore v. Richards (7. H. L. C. 349,) acids by 
the House of Lor ds, the action was by ‘a land-owner and mill owner 
for the loss of the use of a stream, chiefly supplied by percolating 
undergr ound water not running in any defined stream, which result- 
. ed from the defendants sinking an extensive’ well in their own land 
quarter of a mile from the str eam and pumping up large quantities 
of water from the well for the use of the residents of the place. 
The judgment of the Court of Exchequer Chamber which was acted 
on by the House of Lords contains the following passages. “The 
law respecting the right to water flowing. in definite visible channels 
may be considered as pretty well settled by several modern decisions 
(Embrey v. Owen, 6 Exch3869, &c). Butthe law 2S laid down in those 
cases is inapplicable to tho case of subterranean water not flowing in 
any definite channel nor indeed at all in the ordinary sense, but perco- 
lating or oozing through the soil, more or less according to the quan- 
tity of rain that may chance to fall. The inapplicability of the general 
law respecting rights to water, to such a case has been recognised and 
observed upon by many. J udges whose opinions are of the greatest 
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weight and authority. The question is whether the plaintiff has sucha 
right as he claims juré natura to prevent the defendant sinking: a 
well in his own ground at a distance from the mill and so absorbing 
the water percolating in and into his own ground beneath the surface. 
It is impossible to reconcile sucha right-wrth-the natural. and ordi- 
mary rights of land-owners or to fix.any reasonable limits to the ex- 
ercise of such a right. * * * * In the present case the defend- 
-ant’s well is only a quarter of a mile from the stream, but the question 
would have been the same if the distance had been ten or twenty 
or more miles distant. Such a right as that claimed by the plaintiff 
is so indefinite and unlimited that we do*not think that the present 
action is maintainable and we, therefore, answer your Lor dship’s 
question in the negative.” 


- In Ballardvy. Tomlinson (L. R. 29, Ch. Div, p. 121, 1885), Brett, 
M. R., said, “The percolating water below the surface of the earth 
' is a common reservoir or source in which nobody has any property, 
but of which everybody has, as far as he can, the right of appropri- 
ating the whole.” McNab v. Robertson, H. L. 1897. A. C. 129. 


The same principles arer ecognised and acted upon in the United 
States of America. 


In Fraser v. Brown (12 Ohio St. 294) the Supreme Court laid 
down, “The law recognises no correlative rights in respect to 
underground waters percolating, oozing or filtrating through the 
earth, and this mainly from considerations of public policy. (1) Be- 
. cause the origin, existence, movement and cause of such waters, and 
the causes which govern and direct their movements, are so secr et, 
occult and concealed that an attempt to administer any set of legal 
rules in respect to them would be’ involved in hopeless uncertainty 
and would be, therefor ©, practically impossible (2) Because any such 
recognition of correlative rights would intérfere to the material 
detriment of the Commonwealth, with drainage and agricultural 
mining, the construction of highways | and railroads, with sanitary 
regulations, buildings and general progress of improvement in works 
of embellishment and utility.” i 


In Wheatly v. Baugh (25 ian Nt. - 528) Lewis, C. J „in 
‚delivering the judgment of the Court said, “ If a claim could þe 
sustained-.under such circumstances, it would amount -to a total 
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abrogatidn of ‘the right. of property. Percolations spread in every 
direction through the earth and it is impossible to avoid’ disturb- 
ing them without relinquishing the necessary enjoyment of the 
jJand, Accordingly the baw has never gone so far as to recognise 
in one man a right to’ convert. anothers farm to his own use 
for the purpose of a filter..No man could dig a cellar or.a 
well or build a house on his own land because these operations 
necessarily interrupt the filtration through the earth., Nor could. 
he cut down the forest and clear his land for the purpose of hus- 
cbandry,, because the evaporation which would be caused by- expos- 
ing the soil to the sun and air would inevitably diminish to some 
extent the supply. of water which would otherwise filter through it. 
* * * * * The reason is that water like air is of such a nature 
that no one can have-an exclusive right mit. In the process of 
evaporation and condeiisation it is sent in refreshing showers all 
over the earth. In its descent to the ocean, it necessarily passes . 
from one tothe other and is intended for the benefit of all.’ 
‘See also Roath v. Driscoll, 20 Comm, 583. i ied v. Wilson 28 
Vt. 49. 

- It will be remembered that in most of the above cases, to which 
reference has been made, the act of the defendant was such as to 
result in damage to the plaintiff. In Acton v, Blundell the de- 
fendant by digging in his own land and carrying’on mining opera- 
tions drained away water from the plaintiff's land and ‘laid his 
well dry.’ In Chasemore v. Richards the plaintiff lost the use 
‘of the str eam—but as Tindal, C. J., said in the former case ‘this in- 
. convenience to his neighbour falls within the description of damnum 
‘absque injuria, which cannot become ‘the ground of ‘action.’ 
Neither the loss occasioned to the plaintiff nor the accrual of 
benefit to the defendant was a relevant factor in the situation, and 
the only question to be considered was whether any right 
of the plaintiff had been invaded. In India, the same principle 
of law has been hitherto maintained. Neither the Northern 
India Canal and Drainage Act of 1873 nor the Bengal Irriga- 
tion Act of-1876 authorises’ the levy of water-cess except for water 
directly supplied or utilized. When a ‘proposal to introduce a 
clause as to percolation inthe Punjaub Irrigation. Act was made in 
1878, Sir ‘George Campbell, the Lieutenant Governor of ‘Bengal, 
strongly opposed the measure, and his view was supported. by the 
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Honourable Messrs. Inglis, Egerton, Bas clay and Hobhouse and His 
Excellency the Governor-General observed, “ There isa good deal 
iw the clause which is operi to objection. There is no-doubt a small 
modicum of compulsion in the clause.. Theteis also the question of 
equity stated by the Lieutenant Governar and the Honourable Mr. 
Hobhouse viz., that asthe Act debarred claims for compensation for 
loss made by percolation, it is not fair that there should be a charge 
made in those cases:in which the land- ne: ders recenved: benefit from 
percolation.’ i 


The despatches of the Secretary of Szate for India of 1868, 1870 
and 1873 are against the principle now ‘sought to be introduced. 
In this Presidency, the practice now in fcrze is contained in Board’s 
Standing Order No. 4, para 7 which i is a£ follows : — 


“ Wet cultivation raised on dry feed with water oie: -perco- 
lates from a Government work is not liable to water. rate., The 
land-holder should be given the option o taking a full supply of 
water for his crop and in the event of his accepting the offer, he 
should be charged water rate, but should he refuse to take a full 
supply, no charge should be made for water which reaches his hold- 
ing by percolation.” 


The Bombay Irrigation Act VIL of 1879 is the only enact- 
ment which offends against the rule of lav we have been referring 
to. Section 48 of the Act'says that if any _and derives ‘benefit from 
percolation or leakage within 200 yards of any canal equalto that 
which would be given by a direct supply, if. asked forit, may be 
charged water rate. There is, however, provision made for remission 
and compensation for damage sustained. 


In this state of the authorities it 1s incomprehensible how 
Mr. Winterbotham could fail to’ sée the distinction in principle 
between water passing by percolation and through an open 
surface channel. It must be borne in mind’ that the amend- 
ing law makes no provision whatever fo? damage likely to be 
caused to land-owners by water from Goverment sources of i irriga- 
tion percolating or overflowing into their lends. To such cases the 
common law rule would apply that no compensation can be claimed 
in such cases. If by legislation land-owners are made liable to pay 
for’ benefits received through involuntary flow of water from 
Government sources of irrigation, it is but fair and equitable that 
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the correlative right must be given to them of receiving damages 
for loss sustained. In the discussion in the Supreme Legislative 
Council at the time the Northern India Canal and Drainage Act was 
„passed, the Lieutenart-Governor and the Honourable Mr. Inglis 
pointed out that “ the cases in which injury would be done to land 
by percolation from a canal would be far more numerous than those 
in which benefit would be received,” and the Honourable Mr. 
Hobhouse forcibly observed, “ If you. diminished percolation 
and so injured the land, the land-lord got ‘io compensation ;.if you 
increased percolation so much as to deteriorate the soil, again he 
‘got no compensation. But if your percolation was just of that 
amount which gave the landlord benefit,’ you made a charge 
for such benefit.” The chances are not only in the last men- 
tioned case but also in the two others mentioned above where the 
land-owner actually suffered harm by the water, he will have to 
pay cess under the proposed law, as! to which, if evidence were 
required, we have only to refer to the decision of the District 
Judge in the case before cited in I. In R. 12, M. 407. 


_ One rather important point remains to be noticed on this part of 
the subject. In the statement of objects and reasons of the Bill, 
para, 6 says, “ It is therefore necessary to amend Madras Act VII 
of 1865. First, it is necessary to provide for the levy of water- 
cess in cases where Government water reaches a cultivated field 
with beneficial effect otherwise than after application by the culti- 
vator—Clause I, Sub-Clause (1) of the Bill is intended to effect 
this object.” In his spéech introducing the Bill, the Hon’ble Mr, 
Winterbotham ‘said, “The principle of the Bill may be summed 
up ina sentence as follows. Where a crop is grown with the aid 
of Government water and where in the opinion of the Collector the 
irrigation is beneficial and sufficient, it shall be open to Govern- 
ment to charge such water rate as it thinks proper, and no 
assessment of water rate shall be liable to be contested by civil 
suit. I am not at all sure that the Bill does not concede too 
much in-favor of the ryot. The Council will observe that it is 
proposed not to charge water vate if the. land-holder chooses ' 
to leave his land uncultivated.” In the Select Committee,’ the 
Bill seems to ‘have undergone a great transformation, The 
report of that body the members of which were apparently not in 
the frarze of mind “to concede too much in favor of the ryot, 
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speaks in para. 2 as follows “ Under some of our Irrigation systems, 
private rainfed tanks are;without the application of the owner, 
replenished by direct or indirect flow of vater from a Government 
source of irrigation, and the improved supply, thus made avail- 
able is utilised for extending the.mamul wet.ayacut under the tank. 
To make 1b clear that. water-cess is, chargeable for such extension 
of wet cultivation, even though the Government water and the 
tank water may be mixed so as notto be distinguishable each from 
each, we have added after the word ‘irr_gates, the words “ or is 
utilised for the purpose of irrigating,” aad after the words “so 
irrigated,” the words, “or benefited.” > 


The effect of the introduction of the additional words would 
be that while under the Bill as it originally siood, cess was leviable 
when water from a Government source of irrigation, “ “reaches a 
cultivated field,” now if, in the opinion of the Collector, any private. 
tank, well or pond is replenished by a direct or indirect flow of 
water from such source, cess can be imposed This seems an unwar- 
ranted and unjustifiable enlargement of the scope of the Bill. Itis 
certain that if the Bill as amended by the Select Committee had 
been before the Council at the last meeting it would have encoun- - 
tered more strenuous opposition than it did meet with. To judge’ 
whether a cultivated field received benefit or not by percolation or 
otherwise from a Government source of irrigation is a task formid- - 
able enough in all conscience for a Collector subject to the control 
of the Board of Revenue and the Goverament. But to decide 
whether a private tank, channel, well, &c. has benefited or not, 
even though as Mr. Winterbotham says, the Government water and 
the tank water may be mixed so as not zc be distinguishable, 
requires a power of mental vision which few men possess. As a 
learned American Judge has expressed it, “ Nater whether moving 
or motionless in the earth, is not, in the eye af the law distinct from 
the earth. The laws of its existence and progress while there, 
are not uniform and cannot be known or regulated. It rises to 
great heights and moves collaterally by influerces beyond our appre- 
hension. These influences are go secretal, changeable and uncon- 
trollable, that we cannot subject them to the regulations of law, nor 
build upon them a system of rules as has been done with streams 


upon the surface.” 
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_Itseems really that ‘the whole basis of the present legislation 
has been misconceived, and it is founded upon an entirely erroneous 
principle. 

“There are some few thing's,” says Mr. Blackstone in his com- 
mentari es on the laws of England, “ which notwithstanding the 
general introduction and continuance of property, must still un- 
avoidably remain in common, being such wherein nothing but an 
usufructuary property is capable of being had. Such are the elements 
of light, air and water. All these things so long as they remain in 
possession, every man has a right to enjoy without disturbance ; but 
if once they escape from his custody, or he voluntarily abandons 
the use of them, they return to the common stock and any man else 
has an equal right to seize and enjoy them afterwards too. Water is a 
moveable, wandering thing and must of necessity continue common 
by the law of nature: so that I can only have a temporary, 
transient, usufructuary property therein. Wherefore if a body of 
water runs out of my pond into another man’s, I have no right to 


reclaim it,” 


Strictly speaking he has no property in the water itself, 
but a simple use of it as it passes along. The natural stream exist- 
ing by the bounty of Providence for the benefit of the land through 
which it flows is an incident annexed by operation of law to the 
land itself, per Mr, Justice Story in Tyler v. Wilkinson, 4 Mason 
U. S. R. 897. 

If in- the light of the above observations we examine the 
provision in the Bill which authorizes the levy of water- 
cess in cases where in flood time a river overflows into and 
inúndates the- adjoining. land, upon which the owner cultivates 
a crop, it will become ‘apparent what the nature of the Billis. 
If there is a large inundation and there is a devastation of the crops 
growing upon it, and the land is laid waste in consequence, for a 
number of years, the Government will hold aloof and will have 
nothing to say to it. But if upon occasions there is, in the opinion 
of the Collector, an inundation sufficient to be beneficial to the land, 
the Government can step'in and demand a cess. There ought to be 
some reciprocity of rights and obligations even as between a Govern- 
ment and its subjects. There is much force in the remarks of the 
Madras Landholders’ Association, who say in their memorial to the 
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Government, “Itis ® common experience that sources of water 
supply maintained by Zemindary and other proprietary estates 
sometimes benefit, by percolation and dreinage, Government villages 
ata lower level or situated contiguously to them. What recompense, 
they venture'to ask, is granted by Government to the proprietors con- 
cerned, and where is the justice of one of two parties situated under 
exactly like conditions being under an obl:gation to pay, and thé other 
not. Again under the Bill, surplus water flowing waste from a 
Government tank, or water escaping by a calingula and flowing 
through a Zemindari village, if diverted exd converted into a Zemin- 
dari tank without prejudice or*detrimentéo any land or ryot, would 
render the Zemindar. liable for cess, although under the same 
circumstances, if the position of the partias be reversed, the Govern- 
ment would not be able to pay any com rensation to the Zemindar.” 


Indeed the provisions of the Bill anable the Government to 
levy cess not only in cases where Government have incurred expen- 
diture in constructing works of irrigatzon and landowners obtain 
the benefit thereof, but in all cases whesher with or without detri- 
ment to the Government sources of irvigation ryots obtain some 
possible benefit therefrom. The presens legislation was no doubt 
ostensibly undertaken to obtain a “return for the enormous 
outlay upon such enterprises,” but the terms of the Bill have been 
given a sweep of a very wide area, For instance, in case of rivers 
overflowing their banks in times of flood and irrigating adjoining 
lands or replenishing the supply of wate? in private tanks, channels, 
or wells, on what ground: can the levy 2f cess be justified except 
that the landowner obtains some fugit.+e benefit. In such cases 
and others that can easily be imaginec, the flow of water to the 
land is involuntary, there is no damage to the Government, for which. 
contributory compensation can justly be claimed, and the benefit to 
the land-owner cannot be measured by ny accurate or trustworthy 
standard. Even when a person incurs expenditure and suffers 
loss, it has been laid down in the Ruabon Steam Ship Company, 
Limited v. The Loudon Assurance (190C A. C. p. 6) that “ There is 
no principle of law which requires a person to contribute to an outlay 
merely because he has derived a benefit from it,’ and the Lord 
Chancellor in his Judgment in the' House of Lords said, “ I cannot 
understand how it can-be' asserted that itis part of the Common Law 
that when one‘ person gets some advantage from the:act of another 
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a right of contribution towards the expense for that act arises 
on behalf of the person who has done it * * * * In 
all the cases that I have referred to, and in all the observations 
made by the learned Jydges, the liability of each of the persons 
held to be bound to contribute is assumed to exist either by contract 
or by some obligation binding them all to equality of payment or 
sacrifice in respect of that common obligation. But this is the first 
time in which it has been sought to advance that principle where 
there is nothmg in common between the two persons, except that 
one person has taken advantage of something that another person 
has done, there being ne contract’ between them, there being 
no obligation by which each of them is bound, and the duty to con- 
tribute is alleged to arise only on some general principle of Justice, 
that a'man ought not to get an advantage unless he pays for it. So 
that if a man were to cut down a wood which obscured his neigh- 
bour’s prospect and gave him a better view, he ought upon this 
principle to be compelled to contribute,to cutting down the wood. 
Or, if aman built a wall so as to shield his neighbour’s house from 
undue wet, or danger from violent tempests, he ought to be entitled 
to get contribution because his neighbour has got an advantage from 
what he did.” 

In the interests, no doubt, of good government and in 
pursuance of a humane and a generous policy, Government out 
of the public revenues make large outlays in the construction 
of works. of irrigation and the Honourable Mr. Winterbo- 
tham’s statement in the Council that loss of revenue is only anti- 
cipated in consequence of the present state of the law as de- 
clared by the High Court, and that the amending law is proposed 
on the principle as he puts it of “ prevention being better than 
cure,” shows that no large deficiency in return has yet manifested 
itself. Assuming there is some loss of revenue, is there not an 
invaluable compensation for it in the loyalty and prosperity of the 
agricultural population, and the formation of “a contented pea- 
santry a nation’s joy,’ which will be the consequence of it. On 
the other hand. it is not a mark of statesmanship and wise policy, 
for a comparatively small pecuniary return as the Bill in question 
will produce, to disturb, as it is calculated to do current notions 
of the rights of property and of equitable dealing and to leave a 
rankling sense of wrong done in the minds of the people, 
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Enough has been indicated before to show that the provision 
in the Bill constituting the Collector, subject to the Board of Reve- 
nue and the Government, the final autkority to decide the question 
whether the water-supply is beneficial and'sufficient, isa dangerous 
innovation upon the present law, anc will lead to miscarriage 
of Justice in many cases, Mr. Winterbotham’s reasons for the 
change are'as follows: “The question as to whether water-supply 
is. sufficient and beneficial is not a question of law but a ques- 
tion of fact. As a question of fact, it is not one which could go 
up to the High Court in secpnd appeel, but the decision would 
practically rest with the District Munsi2, whose knowledge of law 
would not assist him in investigating how irrigation had affected 
a crop which would have been harvestec long before the filing of 
this suit.” It must be remembered, however, that in the two cases 
reported in I. L. R. 12 M. 407 and Jb 19 M. 24 cited before, it 
was the District Munsif’s decision waich ultimately prevailed 
and was confirmed by the High Court, contrary to the combined 
opinions of the Collector and of the District J udge. It is also in the 
nature of things impossible for the Collector of the District to form 
his own opinion upon each individual case, and he must necessarily 
rely for his judgment, upon the opinion of subordinate officials. 
Nor is it a wholesome principle to invest the Collector with author- 
ity both to levy and to collect the tax. ` 


On the whole, it is clear that no fair case can be made out for 
the enactment of the law. The Horble Mr. Winterbotham 
says that the non-official members ‘have presented a strong 
opposition to the Bill all along the line, “ but so strong is my van- 
tage ground, so clear is the necessity of che proposed -legislation, 
that I feel I ought to be able to overccme the opposition.” He 
stands ona vantage ground without doubt, not in the sense which'hè 
means, but owing tu the. fact that in the tase of all Government 
measures, there is a standing majority oi the official members in 
the Legislative Council obliged or feeling themselves obliged to 
vote at the behest of the Government, be thar individual convictions 
what they may. 


S. KASTURI RANGA. ATYANGAR. 


“~ 
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NOTES OF INDIAN CASES. 





0 


Madhusudhan Das v. Govinda Pria Chowdhurani, I.L. R. 27 C. 
34, —The decree-holder who was the auction purchaser of property 
belonging to the judgment-debtor applied for possession against the | 
representatives of the judgment-debtor. The question was raised 
as to whether the application fell within 8. 244 so as to entitle the 
party dissatisfied with the order of the first court to an appeal 
from the order. Macpherson and Stevens, JJ., observed that pro- 
ceedings for delivery of possession are proceedings in execution of 
a decree. We agree that they are so when the decree is one for 
possession. But we are unable to accept’ the view that they are 
proceedings in execution within the meaning of S. 244 when the auc- 
tion purchaser, even though he may happen to be the decree-holder, 
claims possession of land which has been sold in execution of a decree, 
The Madras High Court took the same view as the Calcutta Judges 
have taken in Muthiya v. Appasama, I. L. R. 18 M. 504, In a note 
upon that casein 1 M. L. J. 215, we pointed out that the view of the 
Court was open to question. In Kuppusami Aryar v. Ramasami 
Aiyar, 6 M. L. J. Rep., p. 256, Mr. Justice Shephard following 
an earlier case in 6 M. H. C. R. 304, disapproved of the decision in 
13 M. This decision of Mr. Justice Shephard seems to have been 
approved of on appeal to a Division Bench under the Letters Patent. 





Haridas Acharjia Chowdhry «. Baroda Kishore Acharjia Chow- 
dhry, I. L. R. 27C. 38.—A right to future maintenance has been held 
in several cases to be unattachable, although arrears that have already 
become due may be so attached and sold. (See the cases collected in 
O’Kineally’s notes to S. 266, p. 292). Macpherson and Stevens, JJ., 
are, therefore, perfectly right in holding that the attachment and 
sale were irregular. But thefurther question arises whether the 
sale having been made and not having been set aside upon the 
application of the jadgment-debtor, the purchaser is precluded from 
recovering the amount as they became due as against the person 
liable to pay the maintenance. ‘here is no objection to a right to 
maintenance being transferred or being charged ; and ifacharge 
is created the owner of the charge may obtain a decree for 
the sale of the right to future maintenance and purchase it,.and 
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the transferee of the right to maintenance or the purchaser in court 
sale as aforesaid would be entitled to recover the maintenance as it 
fell due. That being so, it seéms to us that an attachment of a right 
to future maintenance is.a mere, irregulatity, and the. sale not 
having been set aside at the instance of tae judgment-debtor, the 
purchaser is entitled to the amount due.for maintenance as 
against the judgment-debtur. It.seems to us, therefore, that 
in a suit by the purchaser the person liab_e to pay: the maintenance 
is not entitled to pleadthe right of the judgment-debtor as against the 
purchaser. The sale, therefore, cannot .ke called in question in an 
action to recover the maintenance as it fails due. 

Appa Rao v. Venkatramanayamna,' I. L. R..23 M. 55.— 
We are notsatisfied that the decision in this case is correct. Cer- 
tain boxes containing jewels in the possession of the defendant were 
taken charge of by a commissioner under, a, vartition decree... Some 
jewels were found in the boxes which wer2 admitted by both the 
parties not to form part of the decree. TEe defendant’s application 
for the return of those jewels having, been dismissed, he appealed, 
and the question was whether the matier was within S. 244 so 
as to give a right of appeal. Moore and Michell, JJ., held that 
the appeal lay. If- properties were taken in execution as forming 
part of the decree, though they did not, the proceedings for their 
re-delivery would certainly relate to their execution. (See Muthuvelu- 
Pillai v. Vythvalinga Pillai in 5 M. H. C. R. 185). But it is not 
equally clear that if properties admittedly not forming part of the 
subject matter of the decree are taken possession. of by a commis- 
sioner, the application for return is within 'S. 244. The Court may 
be bound to undo what it has done tbrough its own hand, the 
commissioner. But what the Court has to do does not, therefore, 
relate to execution. 


_ Viraraghava Ayyangar v. Ponnammal, I. L. R. 28 M. 60.— 
Years ago we wrote in disapproval of the decision in Muthu v. 
Chellappa I. L. R. 12 M. 479 and indicateé. our view that whether 
the appeal-is by one of several plaintiffs or defendants only, or in 
relation only to a portion of the subject-mattar of the suit, the date 
of the decree in appeal furnishes the startang point for execution, 
3 M. L. J.19. We are glad that Moore aad O'Farrell, JJ. have 
taken the view which we have expressed. i 


4 . 
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Collector of: Trichinopolyrv., Sivaramiakrishna Sastrigal; I: L. 
R. 28 M. 73:--We-are. by. no: means satisfied’ witli the: judgment in 
this case; Assuming the. conclusion to:be. right, the distinction-‘drawn 
between an order for. Costs under $S. 441° andi am order under $ 
412 infavoun ofthe Secretary of State; is one which we'cannot.appre- 
ciate. ` To.say. that:an appeal may. lie fromian. order in. execution: of 
a decree for’ costs under 8. 411, but that it does not when an 
order is’ executed under S. 4121s to’ draw a distinction: upon. 
no: principle: The- decisions, are conflicting: with’ regard to: the 
question whether the. Secretary: of Stato who, in a pauper suit, gets 
his costs under the decree is'a party: to the suit within the-meaning 
of§, 244, .A Full Bench:of three judges of the Madras High 
Court-recently held, although -erroneously according to-our think- 
ing, that a party’ to the‘suit who is éxonerated from liability under 
the decree is in respect: ’of execution proceedings a party to the 
suit within the: meaning of © 244. But is the Secretary of 
State who-is no party to the suit im- its inception a party to the suit 
by virtue of the decree för- costs; In other words, can: a decree 
make a person a party to the suit who was no party’ to the suit 
before: This question ‘has not been: touched in the- judgment. A 
further: question; which-is also of importance, is whether the words 
“that the order my. 'be executed’. as if tle Secretary .of State is 
a party to the suit, ” has reference only to the procedure of 
enforcement or has the effect of- making him a party for all 
purposes ‘under. 8. 2441 Similar language in’ connection 
with. a surety, for the: due‘ performance of the decree is’ used 
by: the Legislature in other sections; by virtue of. which the 
surety- has. been treated! as’ a- party within the: meaning - of §’ 
244. .The whole. matter should! have been considered. in Fal 
Bench and a clear decision arrived at. There was- of course 
another point.in the case.-which:probably. justified:the conclusion 
that. there was. no appeal. The-order was,soughi to be enforced 
against, the. representative, of. the next. friend of the minor. 
The, next,friend, of. course is; no party, to .the- suit. But, the 
‘questions remained, whether 8.440 which. enables.the. Court: to: 
order, him. to pay, any..costs: in, the. suit as. if he, were the 
plaintiff. made. the next, friend. a party. to. the, suit. within 
the meaning of S. 244, We think, however, there, is. force in; the 


a 
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observation. that there is no provision ‘enabling ‘the Court to direct 
the next friend to pay the court fees due to Government. 


Marappa Gaundan v. Raugasami Geendan, I. L. R. 28 M. 
89.—One might at the first blush suppose “that if a sale by one 
coparcener is not binding upon the family because of legal neces- 
sity, but the purchase money has gone in discharge of a debt that 
was binding upon the family, it might reasonably be held that the 
purchaser is entitled to proceed against tte shares of the other 
members to the extent of their shares of the debt.validly dis- 
charged. There might be cases in which the sale might be held 
justifiable as out of legal necessity to the extent of the debt. But 
if the Court come to the conclusion that there was no justifica- 
tion for the sale though the purchase mcney was applied in dis- 
charge of a binding debt, the purchaser Lecomes a mere volunteér 
as pointed out by Subrahmanya Aiyar, J., diid is not, therefore, 
entitled to claim any portion of the money against the coparceners 
other than his vendor. 


Basdeo v. John Smidt, I. L. R. 22 A. &,—We think the Allaha- 
bad Court was perfectly right in deelinin= to consider the plaint 
as waste paper, merely because ıt had not been verified. The defect 
is certainly one which could be waived, and itis eminenily a case 


to which 8. 578 must apply. 


Lakshmishankay v.Vishnuram, I.L.R. 24 B. 77.Where several 
persons were jointly liable upon a contract and a decrée by consent 
was obtained against one of them in a foragn Court, it would seem 
that the principle of King v. Hoare, 18 M. and W. 494, applies to 
prevent subsequent action against the ozher jéint obligors. See 
Mcleod v. Power (1898) 2 Ch. 295, The exception ‘engrafted upon 
the:rule that if the Court had no jurisdiction against some:of the joint 
obligors, subsequent action against them 15 not ‘barred seems to be 
right in principle. It appears, however, from thé report of the 
case that defendants 6 tu 8 were residents of Baroda'territory, and 
therefore, persons over whom ‘the Baroda ‘Court had jurisdiction 
and who might have been impleaded as defendants.in the former 
action. It is difficult to see how as regards them the application 
of King v. Hoare could be resisted. 

Panchappa v. ‘Sangambasaws; I.. L. B. 24 Bi 89:—The law iin 
Bombay is that-a Hindu-widow, utiless prohibited by her husband, 
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has authority to adopt. This proceeds upon an imphied, authority. 
That implication may well be. negatiyed if the widow ‘remarries, 

even though the re-marriage does not require the sanction of 
Act XV of 1856, but is, valid according to the custom. of ‘the caste. 
She cannot certainly take a son in adoption to. her former husband, 

for the tie between them is dissolved by the re-marriage. Her 
authority to give in adoption is, based, no doubt upon her having 
begotten the son, but the husband has undoubtedly a predominant 
voice. If she has re-married, her tie with the former husband having 
been, dissolved, it seems reasonable to hold that the power to give in 
adoption goes with it. Ad all evénts the implied authority may well 
be deemed to have been revoked. 


Even assuming that she had express authority to give m. 
adoption, it is not clear that she could exercise it after re-marriage. 
Any express authority to take in adoption will certainly disappear, 
on remarriage., 


Jogendra Chunder Ghose v. Ful Kumari Dassi, I. L. R. 27 
©. 77. This case. raises an intéresting question as to the meaning of 
S. 52 of the Transfer of Property Act. What is meant.by the active 
prosecution of a. contentious suit. It is clear'that what are called 
friendly proceedings do not come within these words. When a suit 
is contested, it is a contentious suit, according to Chief Justice 
Maclean and Bannerjee, J. from the presentation of the plaint. They 
point out that although it may not be known whether a suit is 
contentious or not.until the defendant contests it, the character of a 
contentious suit attaches to it from the moment of its inception., Ac- 
cording to this view an alienation made after the presentation of the 
plaint and before the defendant becomes aware of the institution of 
the suit, may be vitiated by the rule of ls pendens. We think it is 
not intended that, there, should be a fresh suit against the alienee to 
establish the plaintiff’s rights notwithstanding his rights against the 
alienor are established. If we are not to accept the view of Chief 
Justice Maclean, we are met by the difficulty that mere service of the 
summons cannot make a-suit contentious, but the filing of the written 
statement contestingthe plaintiff’s claim would seem to bea condition ` 
precedent to call it contentious. It. would follow that after service of 
summons the defendant may alienate the property, which is the 
subject-matter of the, suit before filing: his written statement, con- 
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testing-the plaintiff’s claim. Such an alienation would not have 
been intended by the Legislature to be taken out of the rule of lis 
pendeng. It seems to us, therefore. that there is good force in 
the reasoning of the learned Judges in the*case under notice, and 
their conclusion that after the institution of the plaint in a suit which 
becomes contentious any alienation by a party to the suit is void 
as against the right of the successful party ; ; see however Abboy 
v. Annamaelas I. L. R. 12 M. 180. ; 


SUMMARY OF ae CASES. 





County Council—Justice of the Peace—Summoning of Troops 
to quell +rt0ts-—Hxpenses of marmtenance—Lia bility. 


Regina v. Glamorgan County Council [1899],2 Q. B..536 C. A. 


In this case the question was- whether certain tradesmen who 
supplied at the request of the Justices of the Peace for the county 
food and lodging for troops brought in by them for the purpose of 
putting down riots; were entitled to recover from the County Council 
money due for the housing and feeding. The Court of Appeal 
held affirming the decision of the Queen’s Bench, that there was 
no obligation on the part of the county, either by statute or by 
common law, to pay for the maintenance of troops called in 
to quell riots. The only statute, they obsarved, that approached 
the present case was 41 Geo. ‘III, Ch. 78, which provided that 
the charges of constables and policemen were to be paid by the 
county, and it cannot apply in this case because the troops whether 
viewed as .civilians or soldiers when they were ‘called in by the 
justices of the peace, were certainly not constables or policemen. 
And a case was quoted for the appellants from, the Times. of Feb. 
21, 1879, where the Gourt of the Queen’s Bench. made, absolute an 
order nisi directing the treasurer of the county to obey the order 
of the justices confirmed at quarter Sessions and pay the Chief 
Constable the extraor dinary expense incurred by him in maintain- 
ing the military force called in on the occasion of certain riots. 
This case, their Lordships distinguished as being under the statute 
abovementioned which made the expenses of a constable payable by 
‘the, county. 
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Desertion—Husband’s unchastity—Refusal to mend— Wife 
leaving home. 


Sickert v. Sickert [1899], P. D. 278. 
In this case the law as to desertion was stated as follows :— 


The cessation of cohabitation with the intention on the part of 
the guilty party to desert the other constitutes the offence of deser- 
tion. The person who apparently leaves the matrimonial home is 
not necessarily the guilty party. It may be that the guilty party 
without leaving the common home, so acts as to leave the other no 
choice but to leave the hyme. In such cases the person who so 
compels the other to desert is as guilty as if he or she had actually 
deserted, 


In this case the husband was leading an immoral life, and the 
wife expressed her willingness to live with him on condition that 
he leave off his immoral habits. The husband refused to mend, 
and the wife left the house. At the end of two years, she brought 
this action for dissolution of marriage. 


Gorrel Barnes, J., held onthe authority of Dickenson v. Dicken- 
son, 62 L. T. 330, Koch v. Koch [1899], P.D. 221, Graves v. Graves, 
33 L. J. (P. and M.) 66, and Pizzala v. Pizzala, 12. T. L. R. 451, 
that the husband was guilty of desertion and that the wife was 
entitled to a decree for dissolution of marriage. 





Contract—Loan—Identity of Lender—Concealment—Repu- 
diation. 


Gordon v. Street, [1899], 2 Q.. B. 641 C. A. 


It is open to a money-lender to do business in an assumed name 
innocently and honestly. But when he does so with the express 
object of fraudulently’ inducing other people to deal with him in the 
belief that he was really some other man and a person who would 
not have dealt with him if he had known his real name has been in- 
duced to transact business with him, it is competent to the borrower 


to put an end to the contract as soon as he comes to know of the 
fraud played upon him. 


In this case Gordon, a rapacious money-lender, adeti under 
a pseudonym and the defendant Street applied to him and obtained 
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a loan’ of- 100. £ and executed a promissory note for£150:. He 
subsequently discovered the real name oi the lender and offered to 
pay 100-£ and interest. . Gordon would not receive anything less 
than 150 £ and interest and brought this action on the note. The 
defendant pleaded the fraud and paid -cto Court 110£ principal 
amount of the loan. and.interest. The jcry found that the plaintiff 
intentionally and fraudulently suppressed his name, that the 
defendant would not have borrowed the money if he had known 
the real money-lender, and that the defendant repudiated the 
contract within a reasonable time after he became aware of the 
fraud. On these findings Bucknill, J. entered judgment for the 
defendants. 


On. appeal it was contended that the findings of the jury were 
immaterial and that with whomsoever she defendant contracted 
he would have to pay the money contracsed to be paid. 


The Court. of Appeal held that wherever “ the consideration: of 
the person with whom I am willing to-conrtract’ enters as an element 
into the contract: I make,” the name and identity ofthe person could 
not be said to be immaterial, and affirned the judgment of the 
Lower Court. 


On the question of repudiation, the Court referred to Plough 
v. L.N. W. By. Co. L. R. 7 Ex. 26 and held that there was nothing 


in the defendant’s conduct to show thatthe defendant had elected 
not to avoid. the contract. 





Mortgage—Clog on Redemption—Presumption of pressure 

upon the mortgagor.. | 
l -= Santley v. Wilde [1899], 2 Ih. 474 C, A. 

The Court of Appeal in' this case reversed the decision of 
Byrne,.J., to the effect that a stipulation-in a mortgage securing” a 
collateral advantage to the. mortgagee. was a clog on the right of 
redemption (see for further facts (1899 1 Ch. 747; IX M. L. J. 
292). In so.reversing they laid dowr the following. two pro- - 
positions and cited Biggs v.. Hoddinott [1898] 2 Ch. 307, with 
approval. 


(1). A mortgage may provide for.a colateral advantage to the 
mortgagee, so it be not. unconscionable or oppressive. The sti- 
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pulation for such advantageis not a clog on redemption; for'súch' 
advantage.is part of the debt for which the security.is given, dnd it 
is only where the mortgage is irredeemable’ by the payment of -the 
stipulated amount that theré is said to be a clog or fetter on redemp- 
tion. f Ea 

(2). There is no presuinptión in the'absence of proof, that the 
collateral advantage was secured by bringing pressure to bear upon 
the OIERREN, 





Mortgage. —“ All my real and personal proper ty —Uncertatniy 
—Public Policy. a . 


In re Kelcey—Tyson v. Kelcey [1899], 2 Ch. 530. 


A mọrtgage of “all my real and personal estate” is not void for 
uncertainty, if at the time! óf enforcing- the mortgage it can be 
ascertained .what properties were referred to by that expression. 
Nor is itin any way opposed to public policy. It was held in this 
case that no question of a charge on future property arose, though 
the judge was inclined to` hold that even if future property had 
been included, ‘the. charge would have been good. 





H usband and wife—Loan by wife to husband~—Payment of 
inter esi—Limitation—Bond—Inter est-—Damages. 4 > 7, 
In re Dixon-Heynes v. Dixon [1899], 2 Ch. 56i. 

On a bond which provides that it shall become void on payment 
of a fixed sum on a certain day, interest is payable as interest 
and ‘not as damages, even though ‘no provision is made. ‘in the 
bond for the payment of interest. No doubt it is open to ‘the 
parties to provide that-interest shall run only up to a‘certain date. 
But the fact that the bond is conditioned for payment-of principal 
and interest up to or at a certam date is not, without more, a suffi- 
cient indication that the parties eee to limit the interest payable 
on the bond. "i f Ta E 


Certain properties were under a marriage settlement vested in 
trustees for the wife for life, with remainder to'the husband ‘for life 
with remainders over. Under a power conferred on the trustees, the 
properties were soldin 1852: aud the: ‘sale’ proceeds were,- on the 
request of the wife in writing, advanced tothe husband.as a loan; 
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The husband executed a bond conditioned for payment of the sum 
with 4-per cent interest six months after date. The wife died in 
1876 and the husband in 1896: The Lrsband did not pay any 
interest during the wife’s lifetime, and nsvér, then or ‘afterwards, 
execute any written acknowledgment ip the trustees of the 
settlement. The trustees of the settlemert now claimed the money 
from the executors of the husband. Ona plea of limitation, 
Byrne, J., held that the hand to pay and the hand to receive ‘being 
the same, no payment of interest by the husband to the wife was 


necessary, and that the claim of the trustees was not barred by the 
" Statute of Limitations. , 





Tagation—Drscretion of registrar. 
In ve: Maddock-Butt v. Wright [1899] 2 Ch. 588. ` 

The plaintiff, a creditor, brought sr administration action 
against the trustees and executors of the will of a deceased debtor. 
On a further. consideration’ of this case the plaintiff sought to 
obtain an order directing Wright, one of the defendants, to pay 
£. 2,400 into Court. In this attempt Ee failed, and the Court 
in disposing of the case gave the defendais their costs as between 
solicitor and client, -the costs of separate appearance being allowed 
for the further consideration of the case. Wright had appeared 
by two Counsel, and the Registrar in his discretion refused to 
allow the costs of two counsel, Onasammons by Wright for 
review of taxation, Cozens-Hardy, J., Feld that a serious point 
having been raised against the trustee, and the point having been 
decided in his favour, and also the Court having. given the defend- 
ant, solicitor and client costs, it is not reasonable to refuse him the 


costs of appearing by two counsel when the plaintiff had been 
allowed costs of two counsel. 





Riparian Proprietor—Flow of strzem—Injuriously . affect- 
ing—Injunction. 
Roberts v. Gwyrfai District Council 1899] 2 Ch. 608 C. A, 


In confirming the decision of Kekewich, J. (see 9 M. L. J. 257) 
the Court of Appeal held that an upper riparian proprietor, who 
was diverting the water of the stream for purposes ‘other than 


5 
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those for which he might as :such proprietor. -be entitled to use. the 
water, could not be heard to say that although: he did wrong the 
lower proprietor could not complain if' no. sensible damage was done 
to him, That the upper proprietor would, if allowed to ‘divert the 
water for. 20.years without any interruption, acquire a right to.con-- 
tinue the diversion, was held to be injury sufficient to entitle. the 
lower proprietor to an:injunetion to restrain the defendant from 
making the diversion. l 





Copyright—Newspaper— Report Gf Public P DERSE i 
Walter v. Lane [1899] 2 Ch. 749. 


mer e. 


The defendant published some of the speeches of Lord Rosebery, 
taking them from a verbatim report ‘published in the Times news- 
paper. In an action by the Times, North, J., granted an injunction 
restraining the defendant from publishing. the speeches inthe Times 
report. The whole question.turned upon whether the reporters were 
within the Copyright:Act the authors of the report of the speeches, 
and North, J, -held:they were, having regard to the labour and skill 
employed in making the report. The question was elaborately argued, 
and-the Court of Appeal in reversal: of.judgment, held that what- 
ever might, be the labour or:skill spent, the reporters were not~the 
authors of the speeches or the verbatim report of the speeches-in 
any intelligible sense of the word and that the Times had no copyright 
in, the reports. ‘Lhe Court was of opinion that the cases of direc- 
tories, road books, maps, .&c., were misleading, and that they stood 
on a different:footing, as in all such cases the writer was certainly 
the author of them. .On this principle, the Court observed: that -if 
the reporter: had given the: substance of the speeches in lis own 
language, then: he would:be-the.anthor: of such compositions and 
entitled to copyright in them. 


ery n we m |- 





` Vendor and Purchaser—Instalments of consider ‘atton-—Repu- 
diation of purchase—NSpecific per formance—Right to recover con- 
sideration paid: 


Cornwall.v. Henson [1899], 2 Ch, 710. 
A. purchaser: of property agreed with his vendor to pay the 
purchase:money in instalments‘ and‘took possession of-the- property. 
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Tt: was further agieed-bétween: them that -f-défault was made-in the 
payment of any instalment, the whole should become due ‘ahd ‘the 
veridor should have a right of re-sale of the property to recoup his 
claim. The purchaser made default in the payment of the last 
instalment and disappeared fora. time. The vendor not being 
able to find him, advertised the property for sale, but. finding no 
purchaser he let the properties. to' defendant with an option to: pur- 
chase. The defendant built a house upon she land. A:bout:three. or 
four years after his first disappearance, ths purchaser returned. and 
offered to pay the last instalment and demanded a conveyance, It was 
held by. Cozens-Hardy, J., that the plaintiff had by his conduct pre- 
cluded himself from claiming specific performance.of the contract, 
and that since the plaintiff was for some time in possession and enjoy- 
ment of the properties the consideration haq not wholly failed, and 
the plaintiff was, therefore; not entitled to claim the return of the 
purchase money already paid. Whincup v. Hughes (1871), L. R. 6 
C. P, 78 AEPA and Palmer v, ompla: 9 A. & E. 508, consi- 
dered. 





Obligation imposed by Statute—Breach—Injunction—Injury 
to the Public. 


‘The Attorney-General: v. London.and North-Western 
Railway ‘Co. [1900] 1-Q B. 78 O. A. 

In confir ming the decision of Bruce, J., tae Court of Appeal laid 
down that where the statute imposes for the benefit of the public, 
a condition upon the exercise of powers comfsrred by it, the Courts 
will enforce the terms of the statute by injunction withoutany proof 
of i injury Having resulted or being UKEY ‘to result thereby. 


Where a Railway Act provided that the tr ains should not run 
at a speed of more than four miles ata level crossing and an informa- 
tion was lodged by the Attorney-General to restrain the Company 
from driving at a speed of more than 4 miles it was held that it was 
unnecessary to consider the question whether any injury resulted to 
the public by the infringement of the statute ang that an injunction 
should issue against the S . 





9 
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~- Husband and wi jesu ation `deed—Intercourse while liv- 
ng apart, . ; . 


ap sty 4 
1 


Lie pool f aa of f i i 
Rowell v. Rowell [1900] 1 Q..B. 9 C. A. 


' <A man and his wife separated, and under a deed of separation 


then’ executed the man undertook’ to pay his wife so ‘much per week. 
“While they were thus living’ separately acts of intercourse took 
place. The husband ‘paid for some weeks and then stopped pay- 
_ ierit. ‘The wifé brought this action’to recover the arrears and “the 
‘husband pleaded that the deed had. come to an end’ by the ‘inter- 
 Gétirs6 ‘between the parties, -The Court of Appeal in affirmation’ of 
"judgment of Grantham, J., held that such stray acts of intercourse 
“while thé’ parties were living separately and without any intention 
of ‘superseding the déed by miy reconciliation, would not put an end 
to the deéd and that’ the wife was entitled to judgment apon p 
covenant, 





JOTTINGS AND CUTTINGS. 


` Mr. Justice Subrahmania Aiyars Successor.—We think the 
Government of Madras has done wrong in not appointing an Indian 
to succeed Sir S. Subrahmania Aiyar on the Bench. “When 
Mr. J ustice Holloway retired from the High Court and the number 
| of judges was reduced to four, the appointment of' a fifth judge 
appears to have been sanctioned by the Government of India őn 
‘the express under ‘standing that the place was to be given to a native 
‘of India. The Public Service Commission recommended that if a 
` sixth judge was àppointed for the Madras High Court; he should 
“also be a native of India. In the teeth of these orders, the Madras 
High Court is now composed of six judges none of whom is a native 
of India. We do not conceive that the Government has any justi- 
fication for acting in violation of the order of thë Government of 
India and the recommendation of the Pablic Service Commission. 
The despatch of the Secretary of State, which has no bearing upon 
the selection of a native of India to the High Court Bench, has been 
_ woefully misunderstood so as to cover the action of the Government. 
' In condemning the filling up of a short acting vacancy (in the parti- 
cular case of one or two weeks) by the appointment of a practising 


PART IIL] - THE- MADRAS- LAW JOURNAL. {17 
barrister, the despatch did not’ lay.dowr any rule with reference 
to long periods of vacancy nor preclude the -appointment of a. 
practising barrister, if it was rightly decided to fill up the vacancy. 
Still less did:the despatch make any reference to the appointment of 
a practising vakil to a seat on the, Bench vacated by the native 
judge. It is difficult to conceive how. words so simple could. be 
so misunderstood, ‘lhe objectionable result, namely, the non-ap- 
pointment of the native to which the interpretation of the despatch 
has led should have been a sufficient warning against the absurdity 
of, the interpretation. The vakil bar bemg closed as a field of 
‘choice, and the Governmént not finding a‘suitable person outside the 
ranks of the profession, a civilian'has been chosen as the successor 
of Sir S. Subrahmania Aiyar, thus making the High Court consist 
‚of six European judges and no, nafive.. The Executive . Govern- 
ment has not always been known to interpret the law aright, and it 
certainly has not been more happy in the interpretation of the des- 
patch. The least that one was entitled to. expect from the Govern- 
ment was a reference to the Secretary of State asto whether they 
would be acting properly in. interpreting the despatch as they did 
and not appointing.a native at all as the result of such interpreta- 
tion. . We ‘think the public and the ,profession ought to protest 
against their action. * = a a Le a 


The Honourable: Mr..Vijiaraghavachariar’s inter ‘pellations on 
the subject of the appointment of Sir S. Subrahmania “Aiyar’ S 
successor have been disallowed .by the Government, We 
think it is a.grossly improper exercise of arbitrary power: If 
the Government had any justification. to offer, they were -given 
the. opportunity to do so. To disallow. the questions is to lead 
to suspicions about the motives and actions of the Government. 
If the Government had become alive.-to their error, it was easy for 
them to state what interpretation they had placed. upon the 
despatch and leave the interpellator to address the Secretary of 
State. The action of Government in making the appointment and 
in- burking the questions has been most unsatisfactory.: 


xx 


The Ir Seiten t Cess Bill has: passed through the Legislative 
-Council, and the curses ofevery.ryot in the conntry have. accompanied 
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. 
the pasting of the measure. Tf the Government?was not going 
+to'drop the measure altogether because some Zamindari tract’ whose 
peishcush ‘could not be enhanced in virtue of tlie perianent 
settlement might receive ‘the benefit of the water of:the Govern- 
ment irrigation, there was absolutely no véason ‘for’ imposing the 
cess upon ryobwari tenants of Government. If Government water 
is received by any piece of land, Government have only to classify 
the land as wet and impose wét rates. “There is no law restricting 
the liberty of Government to impose any vates they please. Why 
alarm the public by threatening them with the imposition of 
water cess on land receiving water through percolation from 
Government sources of itrigation. The matter was put very 
clearly by the Hon’ble Sir'V. BhashyamTIyeigar in Council, and we 
can hardly realize the perversity of Government in sending.a 
special whip to:every official member that he was expected to vote 
with Government against their. own convictions if need be, and. in l 
the teeth of common sense and the almost unanimous vote -of the 
non-dfficial members. It.is. on- occasions of this description -that 
a Governor is expected. to show his individuality and statesman- 
‘ship. by rising, to the situation. But we confess we have been 
much disappointed in His"Excellency Sir Arthur Havelock. 


% 
X ¥ 


‘he Press Messages Bill :—We congratulate the Government 
‘of India on the -withdrawal of the Press Messages Bill—a 
measure solely conceived in the interests of a handful of Anglo- 
Indian newspapers who have curiously enough quarrelled with 
one another over it. It is satisfactory:to find that the Govern- 
ment in this country after all recognizes the fact that the 
prestige of the rulers is not inextricably bound up with the 
passing of every measure originated’ by ‘Government, We can- 
not imagine that it serves any useful public purpose to protect 
mere news from being copied or commented upon, merely 
because a newspaper ‘has had.the enterprise of, getting news from 
foreign countries and has been put to some oxpense in obtaining 
it. The enterprise of a newspaper is sufficiently compensated 
for by the prestige and reputation it acquires and by increased 
circulation. It is to the interest of the country that news 
should ‘be ‘disseminated as far and wide. as possible ; and the 
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Press: as-a great. educator of the public: will be. greatly crippled 
in its usefulness if hampered by restriction of one kind or.another: 
A strong Government can afford to- laugh. at the criticism of the . 
small section of the public that rejoices over the action of Govern- 
ment as a sign of weakness. Real weakness consists in Imagining 
that the Government is likely to he supposed-to be weak. Lord 
Curzon has not dnly shown himself to be possessed of real states- 
manship in withdrawing the ‘measure, but also, to be- possessed of 
sufficient strength to withstand: the fear of being: supposed: to be 


weak. 


had 


x% ` 

The Religious Endowments Bills -—The action of the Govern- 
ment of India in disallowing the amendment of Act XX of 1863 
betrays great ignorance of the real-condition in this Presi- 
dency as regards Religious Endowments. For,"if there was real 
knowledge, we could only characterize their action as. perverse. 
There are three points touched upon in the letter of the Govern- 
ment of India as regards every ‘one‘of which there is gross mis- 
conception. The Government of India say they are averse to the 
constitution of District Committees each superintending temples 
or Devastanams of several denominations. -They seem to be 
unaware of the fact that for the last 87 years there have been 
District Committees superintending Siva ard Vishnu Devastanams 
together, although there are instances of Committees superintend- 
ing Devastanams of one denomination only. Again the Govern- 
ment of India say that a property qualification for the electors 
will unduly narrow the class of persons entitled to a voice in the’ 
concerns of Devastanams, Tlie Bill before the Government of 
India ‘only repeated the qualification that was prescribéd in 1863 
by the Board of Revenue with the sanction of ‘the Government of 
Madras under riles framed immediately atter the passing’ of 
Act’ XX:of 1863. The Govertimient of India has made the discovery 
that offerings: and endowments. to temples: are regarded: by the 
people as a personal honorarium. granted: to. the trustees of temples 
which they are at liberty:to appropriate to their own use. Every 
act of such misappropriation, whenever it has. been: bro bi home 
in Courts of Criminal Justice, has: Been visited with severe punish- 
ment; and it-is-strange news for the. people to hear that Brahiins 


te. 
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and Vaisyas make offerings to Siidras, who are the trustees of temples 
in many instances. There is’ a ‘veiled sneer at the educated 
native in the Government of India’s letter, beéause he has ceased 
to‘ be religious by reason of ‘his education, he firids fault with the 
‘state of things that is satisfactory to the bulk of the population. 
We venturé to mike tHe ‘Assertion that, excepting some of those 
trustees of temples that are interésted in the’ maintenance of 
their nefarious practices, there is not a man in the country that 
does not: disapprove of the existing law.: There is a somewhat 
sarcastic ‘allusion to the ‘public spirit of the country. as suff- 
cient to put matters right if there is anything going wrong. 
What can public spirit do to put-an end to the scandal of a 
Committee man holding office. for'life, no matter whether he takes 
interest in his work or~is indifferent to ‘it, or is even’ guilty of 
such peculation as is abilé:t3" screen ‘itself from publicity: "A 
Municipal ‘Commissioner holds‘office for two ‘or three yéars under 
the Municipal Acts and so does'a member of the Local Board. 
Under the rules regulating the elections for the Legislative Council, 
a‘ member ‘can keep his seat only for two years.’ But à member of 
the Devastanam Committee’ once elected is a member for life. A 
trustee under the law is bound to keep accounts. Act XX ‘of 
1863 does'not require'any publication. The Bill sought-to nsure 
annual publication of abstract statements so as to enable the pu blic 
to make some scrutiny and to’ put the trustee in fear of exposure in 
the “event.of ‘malpractice: Is’ the ‘change suggested’ révolu- 
tionary’? It is really impossible to understand the action of the 
Government of India. One is ‘almost temptéd to suspect that there 
Ís a malicious pleasure in’ some quarters at the sight. of wasted 
fiinds‘and ruined templés’ and the scandalous DEAPEYODE jation i 
loupe pr ne: . 


ee 

The. Burmah. Chief Cour Ps, Act :—-We are “threatened. with 
rather a keen agitation over the proposed first appointments to the 
Burmah Chief Court. It appears that the Government of India have 
it in contemplation ‘to appoint a civilian as Chief Judge of the 
Court ; and this-the influential barristers of Calcutta and Rangoon 
ave anxious to prevent. Our civilians do not ordinarily go through 
a course of legal education and do not enter into the spirit of .the. 
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‘law and of legal institutions. We ate. ther refore, averse to the 
appointment of a civilian to the place of President of the Court. 
We. must, however, confess that we..are only having third rate 
barristers as Judges in India. | But that is only an argument for 
importing a better class of men and not for appointing men who 
possess no great familiarity with , law, but have their natural instincts 
-of absolutism sharpened by the lessons of heaurocracy. 
vir 


Mr. j stice Boddam :—Not long ago we ‘had an instence of a 
very original Judgment’ of Mr. Justice Boddam. The plain- 
tiff sued for possession of a house of whigh he had, been in posses- 
sion for many years, and which he. was obliged to quit in conse- 
quence of the defendant’s trespassing into the house and occupying 
some rooms and cooking objectionablefcod. ‘The plaintiff .wasa 
Brahmin and the defendanta dancing girl. Th e defendant had been 
adopted by another dancing girl when she was very young. The 
woman had bought-the house before. the adoption and sold it to 
the plaintiff’s father. Mr. Justice Boddam was of opinion that the 
house which was bought by her mother.was her ancestral property, 
and that the daughter who was subsequenily adopted.acquired an 
interest by the adoption and that the sale, therefore, to the plaintifi’s 
father was invalid. It is difficult to imagine-whence His Lordship 
got this law of ancestral property in which an adopted dancing 
girl acquires an interest? The adoption of a dancing girl is said 
to be valid by custom, and nobody has ever heard of ‘the law of 
ancestral property in which the son acquires a right-by birth 
being extended to .women and still less to. dancing girls. But 
‘the more curious part of the performance.is yet to follow. His 
. Lordship dismissed the suit, but there were some moveables locked 
up in the rooms, and the Court directel that the Sheriff of 
Madras should take charge of them and make an inventory. The 
Appellate Bench asks, for—whose benefit? and the appellant’s 
, Vakil repeated the question. It is somewhat satisfactory to know 
-that the sneemene was upset; ome tiig Pianta claim decreed, 


y% 
Unborn Childr en an C4 “minal Law. —A child en ventre sa 


-mere may be the su i bject ‘of homicide,—this was again illustrated 

‘in England last November. Under an indictment for manslaughter 

it was proved that the prisoner violently essaulted his wife when 
: 6 
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she was pregnant. Their child—born later otherwise. in a healthy 
condition—had severe bruises received en ventre sa mere fromthe 
blows of the father. It-soon died, and the prisoner was according- 
ly convicted of manslaughter.’ Solicitors’ Journal, November 25, 
1899.. The earlier English text-writers with the exception of Lord 
Hale have:declared generally that one. who causes the death’ of a 
young child by injuring it en ventre sa mere is guilty. of: homicide : 
3 Inst. 50; 1 Hawk. P. C.:c..13, § 16; 4 Blackstone c. 14. © And all 
the judg es in Regina v. Senior, 1 Moo. C. C. 846, and Mr. Justice 
Maule in Regina v. West, 2 Ci and K, 784, without stating reasons 
followed the prevailing view of the text-writers. On the civil side, 
one finds but little sanction by analogy for this rule of the criminal 
law. The recognition of rights of unborn children in the law of 
property depends on special equitable grounds, Moreover, by the 
weight of authority a child cannot recover in an action of tort for 
damage received en ventre oa mere. 12 Haavarp Law Review, 209. 
The error, however, is not, an ‘unnatural one. The early writer's 
felt that he who was instrumental in causing the death of a human 
being should be punished, and they naturally enough, class ed this 
crime as homicide. The offence, however, belongs rather. in the 
category with the crime of the procurement of abortion. It is 
essential to manslaughter or murder that there be application of 
force to a subject of the state resulting in death. And the cr ime 
in the eye of the law occurs, not at the timeand place of the death, 
but at the time and place of the prisoner ‘s ach. Therefore, in an 
indictment for the manslaughter’ of a young child from injuries. 
received en ventre sa mere, it: would be impossible for the state to 
_ prove that there had ever been force, applied to one of its sub- 
jects as a member of society Haavard Law Review.. 


* 
. 
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Double Em; T of A gent. —There isa differ 'ence-of opinion 

on. the question as to-wheéther the same. agent may ever be em- 
ployed by the buyer and the seller in a single transaction. Upon 
this point the charge given in Gracie v. Stevens, New York Law 
Journal, December 29, 1899, seems accurately to present the test 
applied in New. York. The plaintiff had. acted as agent both for 
the buyer‘and for the deféndants,-who were the sellers. The 
jury were told that, ifthe plaintiff was employed by the defendants 
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merely to finda buyer, he was-entitled to, their verdict; if, however, 
` bis acting for the defendants required the slightest use of ‘his own 
discretion, he could not recover. This test is well recognized’ in. 
New York. Empire State Ins. Co. V. Amarican Central Ins. Co., 
188 N: Y. 446. In many jurisdictions, however, it is disregarded. 
Jansen v. Williams, 55 N. W. Rep. 279 (Neb.) ; Porter v. Wood- 
ruf, 36 N. J. Eq. 174. See 9 Haavard Law Review, 349 :— 


On principle the New York test seers open to grave objec- 
tions. It'is a fundamental doctrine of agency that the relation 
between principal and agent is fiduciary ie its nature. Whoever,. 
therefore, is employed as an agent owes to his employer the utmost. 
' diligence in dealings in his behalf. This, of course, requires an 
intelligent business method on the agent’ part. Now while in any 
case the business to be done may be simple and known in detail to- 
the agent, there is always the possibility of an unexpected situation 
requiring the use of discretion. The possibilities of the principal. 
case seem amply to illustrate the point. Granting that the plaintiff 
was employed merely to find a purchaser, swo such may appear 
who are not equally responsible. Now, if hə also be acting for the 
less responsible, the conflict of interests is apparent, He cannot, 
with the loyalty which he owes to the defendant, recommend the: 
less responsible; nor can he, in good faith to the buyer for whom 
he is acting, do less than his utmost for him. In short, unless 
these contingencies are entirely disregarded,’ we can only say that, 
when one may act for one side in @ perfectl7 mechanical capacity 
he may also act for the other; but then the fiduciary nature of the 
former relation is gone, and the case is not one of real agency. 
There is no real agent who cannot use discretion in an unexpected 
situation. When both parties consent to a double employment, it 
is a different question; but it is to be regretted that the cases do 
not uniformly appreciate that the iduciary relation between princi- 
pal and agent is incompatible with a soubl employment of the 
arent :—Haavard Law Review. ~ 


* 
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Contract—Allotment of Shares— Withdrawal of Appli- 
catton.—-A letter withdrawing an application for shares in a stock 
company was received by'the company ‘after the“allotment-of the - 
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shares, but before the notice’of-.allotment was mailed, Held, that 
the: applicant is entitled to have his name removed from the“ 
register of shareholders and -his deposit returned. Re. London & 
Northern Bank Limited, 81 i T. Rep. 512 :—Haavard Law Review. 


* 
Tijanction to enfor cethe right. to see a Corpse ——The extent 
to which the writ ‘of injunction is extending its usefulness beyond 
the mere ‘protection of ‘property: rights is illustrated by. a press 
dispatch from Lincoln, Nebraska, dated December. $; 1899, to the 
effect that Mrs. Anna King, widow of a young business man who 
died:.on Thursday, ‘secured an-.order from the Court enjoining her 
husband’s parents from preventing her from looking upon his dead 
body:and from removing it to Illinois, : The couple wére estranged 
some months ago. King sued for divorce, but his -wife resisted, 
saying she loved him still and would join him if he would not insist: 
upon their living with his parents. The Court decided in her favor, 
but the excitement of the trial was too much for King, predisposed. 
to heart tr ouble, and he died. His parents refused at the funeral 
to permit his widow to ‘enter the house, and at the church the 
undertaker, acting under their instructions, declined to allow her 
to look upon ‘his dead face : —Amers ican Law Review, l 


x 


A Lani Suit conducted t in the Sign Language of Deaf Mutes— 
A, very -curious legal. trial took place in one of the departments of. 
the. Supreme.. Court of New York in the city of, New York, in 
November last: . The action, was by a wife against her husband, 
for, divorce. Both .-were deaf, mutes, and more than half the 
audience gathered in the court room were of the same persua- 
sion.. .Prof. Jenkins acted as interpreter. We subjoin a small 
portion of the , graphic O of, the testimony of the husband, 
given: sby. the New York Herald :— ; Ea 


Me 


Yes, the witness had a wife! He raised his thinibs-side bý ide, 
and that was the sign which indicated Mrs. Haight. He had children 
three of ‘them. He folded his arms as though he were carry- 
ing-an- infant, and-laid three fingers upon his right shoulder.- They: 
had. been ‘unkind: 4o him. < His- brow darkened: and he shook his, 
fist.. “They had: een; threatening. him: with’ personal. violence; He: 


aq: 


a 
'y 
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placed his hands before him.with a repellant gesture. He 
had been obliged, he meant, to leave ‘nis own house because he 


feared bodily harm froni‘his own offspring. 
+ 


With pantomime and quick movements of a digital alphabet, 
he told that he was not a millionaire, as he was reputed to be, for 
there was an incumbrance of at least $75).000 on the estate. His 
face lighted when he spoke in sign languege of Miss Spanton. He 
had simply been interested in her because, like himself, she was 
deaf and dumb and lonely. He liked her companionship because 
she was an adept in the language of signa, He did not think that 
in this friendship he had done anything wrong, He became angry 
when his motives were impugned. - He gripped the arm of the chair 
and glared fiercely before him. He utter2d inarticulate sounds :— 
American Law Review. | 


* + 


Lord Westbury.—A characteristic anecdote is told in connec- 
tion with his first bill of exceptions. Never haying seen any excep- 
tions before, he drew them by the light of naturo, and went before the 
master to support them. The master observed that he had never 
seen any exceptions in that form before. “ Most probably not, 
sir,” replied Westbury, “ but I will defy my learned friend, or 
any one else, to indicate any particular in which these exceptions 
fail to. attain the object for which exceptions are designed.” 


He was never at a loss forananswer, Having given his opinion 
at a consultation, he was confronted with a former opinion in which 
he had taken a contrary view. “ It isa matter of astonishment to 
me,” he said, that any one capable of penning such an opinion should 
have risen to the‘eminence I have the honor b enjoy.” “On another 
occasion, while arguing’a. case before Lord Campbell, he was asked 
for his authority for a'statement, “My Lord,” he replied, “ such is 
the law; but as I Have to be elsewhere shortly, my friend, 
Mr. Archibald will quote the cases in support of it.” My. Archibald 
was seen to leave the Court hastily. 


On the day he took his seat in the Court of iali in Chancery, 
a motion was made to set a case for hearing before the full Court. 
' «The case,” said Westbury, “will be put in the Lord Chancellor’s 
list. The Court is full.” 


~ 


t 


T26. THE: ADRAR Law JOUENAT: ‘[ Vou. X. 


“On one, oecasion, igs Court having risen at the n of 
Westbury’ s argument,.his junior,.who was to follow, remarked that 
he thought Westbury had made a strong impression on. the Court, 
“ T think so, too,” was the reply; “don’t disturb it.” Headdressed 
the judges with equal freedom, “Mr. Bethel,” said Lord Justice 
Knight-Bruce i in the course. of an argument, “I have heard you use 
that argument twice already.” “ Very likely, my, Lord, was the 
retort, “for itis only by the continual dripping of the water on the 
stone that any ‘impression is created.” His bold denunciation of 
Knight- “Bruce s habit of prejudging cases gave great satisfaction to 
the’ “profession. His Lordship, i in the course of an argument, having 
expr essed. surprise at. a „proposition asserted by Westbury, the 
latter replied : e Your Lordship will hear this case first, and if 
your ‘Lordship’ thinks if right you can express surprise afterwards, . 
I deprecate any observations until the case is fully heard, and the 
proper time for the discharge of judicial duties begins.” 


Lord Campbell was his pet aversion. He took malicious de- 
light in- reversing his predecessor’s conclusion by reference to “a 
few elementary principles.” His feelings towards thé rest of the 
judges. apparently differed: only- in degree. On one occasion, having 
listed an appeal. for’ hearing,.he was reminded: by the Court that‘ 
only motions of course would be héard. “But this is'a motion of 
course,” he said, “or at least its equivalent. It is an appeal from’ 
Vice Chancellor—.” He once asked Sir William Erle why he did 
not attend the Sessions of the. Privy’ Council, “Because I am old 
and deaf and stupid,” replied Erle. “ Butthat’s no reason at all,” 
said Westbury,,“for Iam old -and Napier is deaf and Colville 48 
stupid, and yet we make an excellent Court of Appeal.” Some one 
having wondered why Lord Chancellor*Cranworth habitually sat 
with the Lords justices, Westbury expressed the opinion that, 
“it doubtless arose ‘from a childish indisposition to be ee alone in 
the dark”: —Haavard Law Review. 
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Contract—Implied Promise touse due Care~-Duty to Third 
Persons —A. mortgagor purchased. ‘of the’defendant title company 
a certificate that the land in question was-unincuinbered »—expressly 
telling him that the plaintiff-had agreed to takea mortgage pro-'’ 
vided he would get such a certificate. The land proved to be 
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subject toa- prior recorded mortgage. ` Held, that the ponmi has 
-a contractual recovery for his loss either as the mortgagor’s -princi- 
pal or as the sole beneficiary of an implied promise to use due care. 
Economy, ete. Assn, V. West ‘Jersey, ete. Coi, 44 Atl, Rep. 854 
(N. J., Sup. Ch). | l 


It is har dly possible to admit that the mortgagor was acting as 
the plaintiff’s agent, for he dealt with the defendant purely m his 
own interest, and not in pursuance of any duty imposed í on him by 
the plaintiff. Harris v. Bradley, 7 Yerg. 310. Nor is the plaintifs 
right as sole beneficiary clear. The certificate contains no express 
undertaking upon which there may be are auction, the purchaser’ Ss. 
remedy being fur the breach of a pr omise implied in law to use due 
care. Houseman v. Girard, ete., Assn. . El Pa. St. 256 ; Smith Ve 
Holmes, 54 Mich. 104. It seems impossible, however, to allow 
a strabger to the quid pro quo to take advantage of a promise 
implied in law, and for the same reason it is equally Impos- 
sible to imply the promise directly to him. Though the plaintiff 
is without contractual right against the defendant, perhaps, in 
principle, he should be given an action in tort for a negligent 
misrepresentation. What authority there is, however, holds that 
a person is under no duty, in the absence af contract, to use care 
not to make misrepresentations. Le Dieve” v. Gould, (1898) 1 Q. B. 
491; Savings Bank v. Ward, 100 U. S. 105; Day v. Reynolds, 23 
- Hun, 281 :-—Haarard Law Review. 
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The Pr inciples of Hindu Law :—By Narasimha Aiyar and Sama 
. Rao, 4th Edition Published by Mezsrs. Srinivasa 
Varadachart & Co., Mount Road, Mad-as :—Price Rs. 6. 


We have received a copy of the 4th Edition of Messrs, Nara- 
simha Aiyar and 'Sama Raos Hindu Law. The book is com- 
pendious and cheaply priced.. The last edition of Mr. Mayne’s 
Hindu Law is now 7 years old, and the manmaal under notice which 
brings the decisions up to date, cannot {feil to be of use-to'the 
student population for whom it isintended. That.the book has gone 
through four editions already is itself proof of its-usefulness. It is- 
neatly got up by the publishers and deserves a good sale, 
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- The Law of Injunctions :—By R. A. Nelson Published by 
- Srinivasa Varadachari & Co., Mount Road, Madras :—Price Rs. 12. 


Mr. R. A. Nelson, the Principal of the Law College, is 
employing his abuudant leisure in turning out useful publica- 
tions upon various topics of the Law. There is no Indian book 
‘upon the law of Injunctions and his book must necessarily be 
welcome to judges and practitioners, The author has collect- 
ed all the latest English cases on the subject and grouped them 
undor appropriate headings. We find, however, no reference to that 
valuable American treatise High on Injunctions. The notes, of the 
author are full, but we must confess that the author has not given 
‘himself the trouble to examine the correctness of several Indian 
decisions which he has cited without comment. On the whole we 
have no hesitation in recommending the book as a valuable addi- 
tion to the lawyer’s library of reference, 


Seuran 
’ 


A Commentary of the Code of Criminal Procedure (Act, V of 
1898). By Mr. C. Annadurai Aiyar. Published by Hoe and Co., 
Madras :—~Price Rs. 12. 


Mr, AnnaduraiAiyar is somewhat late in the day in issuing his 
Commentaries on the Code of Criminal Procedure, The books of 
Prinsep and Henderson have long held the field. But Mr. 
Annadurai Aiyar’s book has many ‘advantages . against its con- 
petitors. The arrangement of the notes and the typographical and 
other guides to the particular point one is in search of are valuable 
aids to the busy practitioner. The . various appendices to the book 
are exceedingly valuable and many of them are not available in the 
‘other Commentaries on the Code. We must, however, point out that 
Mr. Annadurai Aiyar is not always accurate. He is not-right in 
describing the duties of the Advocate-General, and Mr. Annadurai 
Aiyar who relies upon Maclean’s Manual of Administration for the 
statement that the Advocate-General prosecutes in murder cases 
has a guide that is fifteen years out of date, When he speaks at p. 25 
of his introduction that murder cases are not tried by a jury-he 
forgets that there are other Presidencies than Madras where a 
different rule prevails, In his notes under S. 2l he quotes an old 

notification of the Madras Governnient, forgetting that the Local 
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Government has to declare under the “naw clause 2°what Presi- 
dency Magistrates are subordinate to the Chief Presidency ' Magis- 
trate. We may easily multiply mstances. But we think the 
book is on the whole well executed. Ws need hardly add that 
when 1,300 pages of useful matter, well prnted in readable type, is 
placed in the hands of the réader for the comparatively cheap 
price of Rs. 12, that Mr. Annadvrai Aiyar has done a good service 
to the profession and to the Bench, — 


ra 





The Madras in | 4 D qe 


Parr IV.] ` APRIL 1900: [Von X. 


7. 











TOPICS OF oe LAW. 
AIT 
Toe Karwavan—anis POWERS OF ALIENATION. 


' Tar law as ‘to the authority of a karnavan of a Malabar 
tarwad to alienate tarwad property is still in an unsatisfactory 
condition. According to the Mithakshera system:of Hindu Law, 
the manage? of a joint Hindu family has authority to alienate, 
whether by way of mortgage or sale, tha property belonging to the 
family, where such alienation is benificisl to the family, or, having 
regard to the necessities of the family; is a prudent-act of manage- 
ment. As -the law stands at present there is no difference between 
the manager’s powers to mortgage and b sell. But in the case of-a 
sale, it has of course to be shown thas so serious an act as out- 
right alienation of the -property was: Feneficial or necessary, and 
circumstances which may justify a mortgage might be insufficient 
in many cases to support.an absolute sale. „But the rule of law is the 
same-in both cases, namely, the transaction must be beneficial or 
necessary. ‘This rule, is modified by the rule of equity, which can 
chardly be said to have its origin in Hindu law, but is imported 
from English law, namely, that though in fact an alienation may 
not be justifiable according to the rule of Hindu law abovemen- 
tioned, an alienee who makes due ingniry and honestly believes 
that:the -alienation is a proper one, will be protected and the 
alienation will be -upheld. -For -othsrwise it will be ..difficult 
for. strangers to:deal-with the managers of a Hindu family, and 
thej manager will -be seriously embarrassed.in his management. 
‘And this will finally lead to -the detriment of the family itself, as 
itssmanaging member will not be able -10 raise the funds necessary 
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to discharge his duties even by alienating a portion of the family 
properties in consequence of the great risk which the alienee runs 
by dealing with him. This equitable rule is now embodied in 
S. 38 of the Transfer of Property Act, though the section itself 
does not affect the Hindu Law, which the Courts have to adminis- 
ter. The substantive rule of Hindu Law is also supplemented by 
a rule of evidence, which also is not of Hindu origin, namely, 
that the burden of proving that any alienation falls within 
the powers of the manager is on the alienee, who must prove either 
that the alienation was necessary or beneficial to the family, or that 
though it is not so, he $ entitled to have the alienation upheld 
under the equitable rule abovementioned. We can see no 
reason why these principles should not be held to be equally appli- 
cable in the case of the karnavan of the Malabar tarwad. The 
fact, however, is that the Courts have not yet made up their minds 
as to the exact,rule to be laid down with regard to the karnavan’s 
power of alienation. In the early decisions a sharp distinction’ 
is made between the karnavan’s powers of contracting debts 
and his authority to, alienate the family property, and it is laid 
down that while he is entitled to pledge the family credit 
for proper family purposes, , he has no right to alienate the 
. tarwad property without the consent of the other members of the 
tarwad, and that, to validate, an alienation the. consent of all the 
members, whether express or implied, is necessary. It is not quite. 
clear whether the rule was supposed to, apply to absolute. sale only 
of tarwad property or to. mortgages in the shape of kanoms and 
ottis and saswathoms. or permanent leases also. Undoubtedly, 
we do find passages now and then in the judgments of Courts tothe 
effect, that the rule is, applicable to mortgages and other forms 
of alienations equally with absolute sales. But on the whole 
the. preponderance. of opinion seems to have been that the rule was 
amainly.applicable to.. Jenm sales, With regard to simple debts, the- 
karnavan’s. powers were regarded as very extensive.The presumption 
was that debts contracted: by him were incurred for lawful, purposes 
and binding. on the. tarwad ; and it lay. on the junior members to. 
prove that the. debts were. not. binding ou the family. It is not 
altogether easy .to. state. how far these propositions may still be 
regarded as.correct, but we, think we shall be fairly summarising 
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the decisions which we shall hereafter refer to, by -enunciating 
the following propositions :— 


(1). The rule that simple debts aura by @ manager 
should be presumed to be proper debts incurred for lawful tarwad 
purposes is no longer upheld ; and the principle ordinarily applicable 
to all persons with limited power of dealing with property and enun- 
ciated by the Privy Council in the case of anuman Pershad Panday 
v. Mussamat Baboee, 6 M. I. A. 393, is equally applicable to the 
karnavan of a’ Malabar tarwad. The weéight:of the onus may 
differ according to the nature of the zase, and it may be that 
where all the adult members of a ‘family join in a bond or mort- 
gage, the consent of the adult juniérs to the transaction entéred 


Dik 


into by the karnayan might be sufficient to shift the onus. 


(2). There is no distinction between simple debts and mort- 
gage debts ; the karnavan’s. powers and the rule as to burden of 
proof are the same in both cases. 


In fact in all cases except those’ o absolute sale, it may be 
taken as fairly established, so far as the British Courts are con- 
cerned, that the karnavan singly is capfable of dealing with the 
property of the tarwad ; provided the tzansaction, whatever be its 
nature, is beneficial] to the tarwad or nécessary in its interests, In 
thé case of absolute sales nio“ definite ru_e'can yet be said to have 
been.laid down. Some cases hold that the consent ofthe family, that, 
is, the consent of all the members, orat least of the majority, would, 
be necessary to validate a sale; while ix other cases it is held that’ 
the real test is whether the sale is bémeficial’ or necessary to the. 
tarwad, In cases where the former view is held, we sometimés find 
that the circumstance that it is benificial or necessary may be taken 
prima facie as evidence of the consent o2 the junior members, while 
in decisions holding the latter view the consent of the senior anazi- | 
dravan: or of other junior member is held to be prima facie evidence 
that: the sale is beneficial or nee F The tendency of the 
Madras High Court appears to be it -avour of putting absolute 
sales on thé same: footing as` mere limitad alienations; arid fo hold 
tliat where’ the sale is necessaty or’beneficiah it is valid: although 
the anandravans’ of the tarwad may not‘assent to the sale. 
Before examining the state of the law at some length, we shall 
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refer-to the view held by the Travancore High- Court: on the 
question, which is by no means consonant with the view prevailing 
in the. British Courts. ee ee oe ; 


In Travancore as in British Courts, we find some fluctuation as 
to wliether the test of validity-as to absolute sales should be taken 
to be the purpose for which itis made, or whether it should be the 
assent or dissent of the junior members, But finally the lattér 
view is prevailing. In Travancore, 1. Travancore, L. R., p.94, Ormsby 
and. Kunhi Raman Nayar, JJ., hold that even if the karnavan and 
senior anandravan join in a sale, it will not be upheld-in the 
absence of necessity. The signatures of the karnavan and senior 
anandravan are presumptive but rebuttable evidence of the existence 
of necessity. The learned Júdges refer to Koran Nair v. Chandu 
Nair, 3 M. H. C. R., 294,’ The tendency of this ruling, relying as 
it does, on the case above referred’ to, is distinctly in favour of 
holding thatthe test of the validity of the sale is the existence of 
necessity. But in Padmanabhan v. Govindan, 2, T. L. R. 68, a 
different note is struck, the same learned Judges, Ormsby and 
Kunhi Raman Nadir, JJ., laying down “we think the law is 
petfectly clear that where thefe is an anandravan-of adult age and 
not otherwise disqualified, asale by the karnavan alone is bad in 
law, even though such sale is ‘assented’ to by a female member and 
that even ‘the existence’ of" necessity is no answer to the suit.” 
Asa matter of fact the Court found against the existence of any 
necessity forsale, but the decision is put on the ground that the 
‘absence of the senior anandravan’s consent invalidates the sale. 
Onthe other hand, in Manika v. Kristna, 3,7. L. R. 44, Narayana 
Pillai and Ariyanayagam Pillai, JJ., held that a mortgage bya - 
karnavan, evenif supported’ bythe chief anandravan, may be dis- 
puted by other anandravans th’ the ground of want of necessity, 
though the chief ‘anandravan’s consentis presumptive evidence of 
necessity. Stress seems here to be laid on the necessity for the sale, 
‘and it would seem as if the learned Judges thought that that was the- 
test of its validity. But we fitid-that in Mathir v. Kochakka, 5, T. 
L. B.6, Narayana Pillai, Kunhiraman Nair and Cosby, JJ., held 
that an outright sale of property cannot be made by a karnavan 
without the express assent-of the senior anandravan.. In the cases 
‘cited above we find that}sometimes the assent-of .the -sehior 
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anandravan is regarded'as essential whil2 in other cases ever his 
consent seems to be insufficient if benefit or necessity is not proved 
to justify the sale. One would consider that it would not be unsafe’ 
to extract from them the rule that provided the sale is necessary and. 
provided it be assented to by the senior anandravan,: the junior 
members: of the tarwad cannot questi it. But we are un- 
deceived when we come to Kristna v. Ayappu, 6. T. L. R.49, where a 
Full Bench composed of Kristnaswamy. Row, C. J., Ormsby, Kunhi 
Raman Nayar, Sita Rama Aiyar and Govinda Pillay, JJ., went the 
length of laying down in acase where the karnavan and the’ senior 
anandravan sold tarwad property for,the ftneral expenses of their 
mother, that the sale was not binding; upon the tarwad, because 
the consent of the junior member whọ instituted the suit was not 
obtained. The learned Judges. say,.that every member has the 
right to be consulted before the sale. Kunht Raman Nayar, J. ob- 
served thatthe karnavan is not the agent of the family to make 
permanent alienations. In the case of a gft or sale, the assent of 
the whole family is required. Strict orders were at one time issued 
by the Sirkar to the Oor-Kanakans or villege notaries before whom 
documents in. connection with lands „Were registered. before the 
introduction of the Registration Regulation, to take, the consent-of 
such of the members of the tarwad as were capable of giving such con- 
sent, before a sale deed was passed by them : and he pointed out that 
the Travancore Sudder Court went to the length of holding that a 
karnavah, could not without the consent of anandravans renew 
an old mortgage, increasing the charge on the property. and 
extending the time for redemption vide (Appeal No, 215 
of 105). “The signature of the senior anandravan,” con- 
tinued the learned Judge, “is prima fecte evidence of. the 
consent of the junior members, but the notian that it would be suffi- 
cient to validate the sale, is based on misconception. Every anandra- 
van is entitled to an opportunity to save the property.” He distin- 
guishes the case from Kalyani v. Narayana reported in I. L. R, 9,M. 
267. He says that the Mitakshara Law is not epplicable to the Malabar 
families, and that looking to the constitution of Marumakkathayam 
families the: members of which are sometimes remote relations, 
and the karnavan of which is a man whcse duties often conflict 
with. his. interest, it is unsafe to. apply: the Mitakshara Law by 
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analogy. It is an open question, says he, whether even under the 
Mitakshara Law, the consent of those who are of age can be dispensed 
with in the case of asale even when the transaction is for the 
benefit of the family. Govinda Pillay, J. concedes that the rule is a 
great hindrance to the alienation of tarwad property and that it 
may be a sound rule of administration to facilitate transfers. But; 
according to him, the policy of Marumakkathayam Law does not 
allow it. This decision may be taken to have settled the law for 
Travancore, and it is not necessary to refer at length to the subse- 
quent cases in that state. 


The decision was affirmed. and extended to all cases of permanent 
transfer in Marthandan v. Velayudan 12, T. L. R. 97, by Kunhe 
Raman Nair and Sita Rama Aiyar, JJ., and in Geevarieth v. Raman 
7, T. L. R. 159; andin Raman v. Parvathi 13, T. L. R. 214—it was 
held that though the assent of the senior anandravan to a sale 
might be prima facte evidence of the consent of the other members, 
such presumption could be rebutted. In Kesavan v. Kesavan. 
12, T. L. R. p. 99, Kunhi Raman Nair and Cosby, JJ., held 
that where all the adult members of a tarwad sell family property» 
the minor members are concluded thereby in the absence of 
fraud. Itis not-clear exactly:what the learned Judges mean by 
‘fraud? They do not seem to think it enough that the sale is not 
justified by any necessity or benefit to the tarwad. Itis difficult 
to see on what principle anything more can be required to be. 
shown by the minor members. As pointed out by Kunhi Raman 
Nair, J. in the Full Bench case already referred to, all the mem- 
bers of the tarwad are ‘ joint tenants’ (to use his language) of the 
_ tarwad property, and it seems to us impossible to lay down -that 
even where the minor members discharge the onus- of showing 
that there was no necessity,-for the sale and that no benefit 
accrued to the tarwad, they cannot impugn it. 


It may be noted that in Travancorea karnavan has absdélite 
power to deal with moveables as he likes—Velayudan v, Velayudan12 
T.L..,87—A similar rule was once applied in the case of a Manager 
of Hindu family, butis no longer now recognized. The rule may safe- 
ly be‘applied in dealing with moveable property of small value ordi- - 
narily possessed bya family with regard to which any minute scrutiny 
of the karnayan’s acts would be vexatious, but it is impossible to 
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accept it with regard to valuable moveables, such as jewels belong- 
ing to a tarwad, nor canthe rule apply in other cases as for ins- 
tance in the case of a trading family where the .karnavan chooses 
to make improper alienations of the stock-in-trade. If he were held 
to have such absolute powers, the result might be that he might 
practically be able to dispose of all family property. 


A mortgage for a fixed term is treated in Travancore as being 
on the same footing as an absolute sale and is, consequently, held 
invalid, unless it is assented to by the junior members of the tarwad. 
See Dr. Ormsby’s. book, p. 14, 5. 23 and the cases quoted. 
therein and the observations of Nar ayana Pillay and Ariyanayagam. 
Pillay, JJ., in Manicka v. Krishna, 3 3°. L. R. 44. It would, no 
doubt, be correct to, treat alike dbsolute sales and all tran- 
sactions which, though not, inform of that character substan- 
tially amount to the disposal of the entire right of the tarwad on the 
property, such as‘a permanent lease or mortgage for a very long 
time, But it would be going too far to say, as Dr. Ormsby does, 
that every mortgage fora fixed term is beyond the scope of the 
karnavan’s powers and requires assent'in'the same manner as‘a sale. 
He is probably supported by some“‘tulmgs of the Travancore 
Court, for he quotes a passage to the effect that it had been repeated- 
ly held by the Courts that a karnavan may not make an Otti and 
Kuzhi Kanom lease of property without the consent of the heirs. ' 
But we submit that this is too wide (see p. 16 of Dr. Ormsby’s book 
Appeal 8 óf 1048) and would considerably hamper the karnavan in 
his management. 


The Travancore law is, on the other hand, liberal to the 
karnavan with respect to his. right ‘to create simple debts and 
ordinary mortgages without a fixed’ teri. The presumption in such 
cases there is that the debt or mortgage is for a proper tarwad, 
purpose, and the onus is.on, the junior member to show that it is not, 
Curiously: enough the same presumptiomis, held to be not applicable 
where ajunior member is the manager and performs the functions 
of the karnavan.. See Krishnan v, Raman, 7 T. L. R. 127; so that the 
ground of thé presumption is, apparently. held to be, not the fact 
that the karnavan is mahaging the property merely, um that. ne 
is the oldest in age. 
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-© We may now take ‘leave of the Travancore. Law for the 
present and proceed to deal with the history and present con- 
dition of the karnavan’s powers as‘ understood here.. There is nò 
doubt that in early times the head of a family was not at liberty, 
permanently to alienate the immoveable. property belonging to. it, 
without the consent of the other members. This was.by.no means a 
principle peculiar to the joint family in Malabar, It applied equally 
well ‘to all Hindu families--governed by the Mitakshara and 
Dayabagha systems of law ; and the consent not merely of the other 
menibers ofthe family was required but of the reigning sovereign 
and of the caste and welations generally was deemed indispens- 
able. See Papers on Mirasi might, p. 202.° See Mayne’s Hindu Law, 
Section 212. Vijnanesvara says “land passes by six formalities-by 
consent of townsmen, of kinsmen, of neighbours and heirs, and by 
gift of gold and water. In régard to the immoveable estate, sale is 
not allowed. It may be mortgaged by consent of parties interested”. 
Mitakshara, ch. 1, § 1, verses 31 and 32, Also “Separated kinsmen as 
those who are unseparated are equal in respect of immoveables, for 
one has not-power over the whole to make a sale, gift or mort- 
gage.” The rule was-appliaable as much to self-acquired as tu 
ancestral immoveable property. There is no doubt that in Malabar 
the people cling with even more -tenacity to landed property than 
their- brethren elsewhére ; -and-we may take it’ that the ‘rule re- 
quiring the consent: of anandravans: did originally prevail - 
Malabar.: See Walker’s report: on -Malabar Land tenures, ` rive 
harasamudram cited by Mr, Wigram, pp. 53-54 ‘of his Comment- 
‘ary on Malabar Law. Mr. Wigram says that mortgages are also 
invalid unless made with the assent, express or implied, of the Junior 
members. But he proceeds to say that in case of mortgages and 
simple bonds, it is sufficient’ to prove implied assent on the part 
of the family, and such asSeht will be implied if the transaction 
is shown to have been for the benefit or necessity of the family.. We 
cannot help thinking that there is some confusion: of ideas here. 
Mr. Wigram evidently doés‘iot really mean to lay down that mort- 
gages and simple debts made by the karnavan are invalid if the 
anandravans'disapprove of them, even though they are beneficial or 
necessary. At p.62 he says that both mortgages and simple debts 
stand.on a separate footing from sales and gifts. He proceeds to 
point out in subsequent pages that a karnayan is empowered to 
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charge the family property for a proper- tarwad purpose.even.though 
the anandravans may not assent to the transaction... When he says 
that the implied: assent of. the member is’ required to validate. a 
transaction and proceeds to lay-down that their, assent would be, im- 
plied if the transaction is shown to-have been, for. the benefit.or 
necessities of the.family, he evidently means.that. where..the mort- 
gage is proper the law will imply. the assent .of the junior members 
even against their will. In other words, they are..bound, to assent. 
if the transaction is justifiable. Such: ‘language is objectionable = 
calculated to cause confusion. = ee & ea 


‘The real rule is that the kamayar’s ` power depends on the 
nature of the transaction, and not on ‘the assent or dissent of the 
anandravans. His powers are not, derived from them, though 
they should be exercised for their and his benefit, and are restricted 
and, controlled by considerations relating to the nature of the trans- 
action, See Kondi Menon v. Sranginr exgatta Ahammada, IM, 
H. C. R. 248. 


- We think. it is unnecessary to diseuss this eae Farthas ; 
and shall proceed ‘to deal. with. the:karnavan’s. powers of -making-an 
absolate-sale of:the ae ‘property’ ce errs 
f Gi oai a 

We have ee dated that jnoer opinion, there i is s really 1 no 
reason. why the rule applicable to famil.es governed by the Mitak- 
shara: law should not be equally applicable to Malabar, tarwads. 
-It is. true, as pointed out by Mr. Justice Kunht Raman Nayar in 
Krishnan v..Ayuppoo, that the junior members of. a. tarwad, are 
often. but, distantly related to the karravan or manager and that 
they.. have no power to enforce partitica, of the tarwad property, 
These:are grounds for scrutinising the acts of the karnavan, and 
requiring satisfactory proof that a sale, zs necessary, in the interests 
of the tarwad, or that it is, clearly preductive of positive benefit 
toit., But it is as. much beyond doub3 that the junior members 
may for,one reason or another be perversely obstructive as that the 
karnavan may be. selfish, improvident, or wasteful. ‘Suppose that 
it would. be. impossible to save the :tarwad except by. selling a 
portion. of its estate; but. that the arandravans refuse to sanc- 
tion the same, can it be held that she karnavan is ‘bound to 
submit. to their. will and allow the. family to be ruined. It 1s 
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possible that the junior mem bers may have selfacquired property 
of their own,.and may not care for the: family property, and that 
the karnavan has no separate property. We think every. member 
has a right to see that the tarwad properties is, as far as possible, 
conserved for the common benefit of the whole tarwad.. And it 
would be unreasonable to say that the karnavan has no power to 
take any ‘steps that may be necessary to protect the interests of 
the tarwad by sale of a portion of the property where such sale 
maybe necessary.. It is impossible. to lay down ‘the rule that 
the karnavan is to manage according’ to the wishes. of the 
majority of the members, or that he should stay his hands if a 
certain proportion of the members be -not willing that a part of 
the tarwad properties should “be sold. Suck a view is absolutely 
inconsistent” with the theory. of'a joint family. Mr. J ustice Kunhi 
Raman Nair “observes i in'the ‘case from which we have quoted S0 
largely, that every ‘anandyavan i is-entitled to an opportunity to save 
the property, and that, therefore; he’ is entitled to be consulted 
before it is sold, This of course does not show that the karnavan 
cannot sell if the anandravan j is unable to ‘Save _ the: prove But 
the karnavan is bound to ee the resources - of ever y anan- 
dravan in the tarwad before he is to sell any portion, however 
small, of the family estate. The.karnavan should not of course sell 
where it would be enough to mortgage.. That is a principle appli- 
cable to all persons ‘having. limited powers of disposition over pro- 
perty. Butif a sale is-necessary, is the. karnavan bound to ‘ask 
eich junior member whether heé-can ‘save the propertv.- After “all 
whatis meant by saying that every anandtavan is entitled to-save ‘the 
property ?- -Does it mean ‘that le is“éntitled:to save it by advancing 
funds to thé tarwad sò as to‘ obviate a sale? The karnavan .certain- 
ly is not bound to’ bortôw froin’ an:anaridravan if the borrowing will 
only get the family inté-deeper trouble. - If, on the other hand,-a 
loan would be: sufficient to- tide over’a Crisis, ‘there is no. doubt 
that the -karnavan- should- abstain from selling: the. family. estate; 
whether a junior member is’able toadvance the loan or not. Does: the 
learned Judge méan that‘évery. anaridravan is entitled’ td-suggest 
nieagurés short of sale which would be‘ sufficient: to ‘méet:' the 
necessities of the-fainily. -Thore is no :doubt ‘thatthe’ karnavan 
would -beacting very. reasonably in consulting the junior mem- 


$ 
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bers.of the family, and seeking their advice as to whether:a sale 
of the family property is not necessary. ‘But if the Court comes 
to the conclusion that the sale“is. in vfast necessary, it would be 
idle to say that it should be set aside sinply because à particular 
junior member was not asked his advice about it. We, think -it 
unwise to treat the members of a Malabar family as members of a 
corporation, each entitled to give a vote cn every question of sale. 
In cases, therefore, where a sale is necessary in the interests of the ` 
family, we think the only sound rule and zhe only rule in accordance 
with the rules governing a joint family is that it is not necessary 
in law that the karnavan should consulf tleanandravan.. We think 

that the same rule should apply where z; salè, though -not neces- 

sary, is manifestly a transaction beneficia. to. the family: - Suppose, 
for instance, lands at a distance. from the family -house,: which it is 
difficult for the family to cultivate, arè soki by the karnavan to find 
funds to buy other lands equally ; good or-better nearer home which: 
the family may easily look after’and’manave-; could. if be- held that: 
‘stich an act would be invalid unless the kernavan. secures the assent 
of all his anandravans or of a majority oz them.. Other instances of 
‘the same sort might easily be put: We-taink it would not conduce 
‘eithér to the benefit of Malabar tarwads.cr to easy management of: 
their affairs to lay down a rule that the validity of a sale is not to 
bë tested ‘by the principle that eee all orner acts of = manager 


, The old rule depriving the manager of a family of all, right to. 
alienate immoveable property, whether xt belonged to. the whole 
family. or was,his separate „property, is mo longer: enforced in the 
_Mitakshara. school, ‘or indeed anywhere e.se in. India. Iti is doubt- 
ful whether it was considered legally, obigatory in- ‘Malabar at all.. 
The pansage quoted by Mr. Wigram at p. 54 from the. Vyavahara. 
Samudram” evidently refers only to Brahnins, because the. son of. 

„the alienor,:amongst others, is required to t= present; which could not. 

_ be'required in the case of one following the Marumakkathaya Jaw, as. 

-the son has no right whatever to the, property of -the father. - It: 

smoreover treats. the presence of people, c£ pure. caste, the scribe of 

.the:king, and people connected. with. the parties as. also requisite- 

.to:validate the. sale... Mr. Walker’s remarks are also to the .same- 
effect. He says, “one of the caste of tLe Jenmkar, one of his. 
near relations .or kindred, the heir, a pərson on the part of the 
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‘Raja or sovereigh who- must-be apprised: of the’ transa¢tion,: the 
person who-draws ‘up the Karanam or deed, and the Desdvali 
‘or chief of the village or district-————all these- must be pre- 
sent.” It is obvious that their consent is not necessary to give 
validity to the transaction. These passages only mean that a sale 
of jenm was treated as a transaction‘of a very serious nature 
and was undertaken only with the consent of the persons named. 
' ‘But no rule of ‘a binding nature is intended to be laid. down. A 
jenm salé was ordinarily catried out in a solemn manner in the 
presence of the whole family and kindred in the family ‘house. 
The ceremony almost pertook of the nature of a religious function. 
Water was poured into the hands of the buyer—an embleni ordi- 
narily of gift. But this really throws no light on the legal question 
we are discussing.’ Asa matter of fact, though the whole family 
would be generally present at a sale, all the members seldom signed 
the deed,- but only the. karnavan and the senior anandravan. 
Hence we find it sometimes laid. down that the signature of 
the senior anandravan is necessary for a valid sale. Vide A. S. 
No..5 of- 1045, ' Sudder Court, and Proceedings of the Sudder 
‘Court, dated 28th April 1860.. rit may be noted that the Sudder 
‘Court in the proceedings ‘referred to, say. that where the anan- 
‘dravans are all under age,.. ‘the sale will be valid if shown to 
be for the ‘benefit or necessity, of the family. It was very early 
laid down, however, by the Provincial Court of the western division 
in A. S. No. 70 of 1816, that the senior anandravan’s signature 
is not necessary, and a deed executéd by the karnavan alone in the 
presence of the family and without a @issentient voice was valid. 
‘And Mr, Holloway, as Sub-Judge, held in A. S. No. 282 of ‘1855, 
“Calicut, that in order that á sale may be valid, either the consent 
‘of the anandravans should be procured, or it must be shown 
that the alienation’ was for a proper purpose and for common: 
“benefit. This is exactly what we contend is the sound rule. The 
assent of all the Junior members will of course validate any alienation 
` whatever the purpose may’bé5-for all the joint owners of property 
“may deal with it as théy choose. In-theabsetice of such ‘assent; an 
“alienation by the karnavah is still valid if it be beneficial or i neces 
' Mr. "Holloway is said to bia -held hag the anandravan’s -assent 
"was necessary, though, in-AfS?169 of 1862, he again seems. to have 
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got hold of -the ‘right rule, ‘for he said that the union of the senior 
anandravan is presumptiyé’évidence that the-sale was made for 
family purpose, thus bringing out the fact that the purpose is the 
thing ‘really to be looked.‘to, We have seen, however, that- so 
far as the highest Court, namely, the Sudder Court, was concerned, 

it held until Mr. Justice Holloway .came to the High Court that 
the. signature of the senior anandravan was necessary. Whether 
‘that was sufficient, or whether the consent, though not the signa- 
ture of the other. junior members, also was required, and whether 
it was necessary to show that the sale was for a proper ParpOse, 

is not quite clear. from the rulings accessible to us, 


. In Itti v. Kopparan Nair, 1, MH. C. R. 122, Scotland, C. J., 
and Str ange, J., observe that the “ sale" of family property in Mala- 
bar requires that the senior anandravan should, if sui juris, concur 
in the conveyance,” that is, we take it, bea party to it. This was 
‘only, however, obiter, for the question. was whether the karnavan 
might singly execute an obti document, and the learned J nudges held 
that he could. In Kondi Menon v. Ahamada, 1M. H. C. R. 248, 
Frere and Holloway, JJ. decided. that-all the j junior members need 
not join in the execution.of a. ‘dedd of ale. ‘They say’ all that is 
necessary is that the ‘sdle should be nade with the: assent, express 
‘karnavan and the senior. EEN aydi a sui i juris, ‘ghotld join the 
deed of. sale. Such assent, will be implied where, as in the present 
ease, the sale is found to have been for: the benefit of the family. 
“Here the District Munsif and Civil Ju udge have also found that 
the karnavan and the ‘found senior anandravan executed the 
‘deod, Sich execution is prima facie evidence of the assent of the 
-whole family, the onus of Peg their dissent rests on those who 


deny their assent. 4 M 
* x SA cii 


y Aenda to this. dn the a of a valid sale are 
‘that all the anandravans should assené to it, and that the senior 
‘anandravan should join in “the execution of the document. Though 
‘the’senior anandravan’s joint: execution of the deed is presumptive 
‘evidence ofthe assent of the other’ anandravans, such presumption 
‘may be rebutted, and if'so, the- sale will ‘be invalid. The purpose 
‘of-the-sale consequently becomes immaterial, for‘if all-the: members 
.join the sale must be valid, whatever the purpose may .be;. and if 


ee ae 
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t 
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any -dissent the sale is invalid, notwithstanding that the purposé 
may be a proper one. The learned Judges observe that from thé 
fact of the sale being for the benefit of the family, the assent of 
the other junior members. a ‘be aplod, But it apparently has. 
no other effect, ; ; ies 


} 


“it will -be noted that. this is not in E with the view 
propounded by Mr. Holloway as Sub- IEA where he held that 
where the anandravan’s assent is not proved! the sale would be valid 
if it be for a proper purpose and. for the common benefit. See. 
A. S. No. 282 of 1855. In Raman v. Mutoran, 1,M. H. ©. R. 859,. 
one, of the propositions, laid'down in Kontht Menon v. Ahamada 
is denied. Mr. Justice Holloway was a party again ‘to this deci- 
sion, and he laid down in conjunction with Phillip, J., that the 
signature of. the chief anandravan is not essential and that the 
assent of the j junior members may be proved by other means as well. 
In the next case, Koran Nair v. Chanda ‘Nair, 3; M; H. C. R. 
294, to which again Mr. J ustice Holloway was a party, a very differ- 
ent rule is laid down. The learned Judge. deals withthe question 
at some length, and. he once more makes the purpose of the sale the 
point of the question., The’ ‘Court. said, “it is the unquestionable 
law of Malabar “that such (tarwad) property is inalienable ; that 
the eldest. member holds it for, the support of the. youngest mem- 
‘bers of the famil y- Itis equally clear that on the ‘establishment 
‘of adequate family ` necessity, dlieviation will be‘ upheld ; but 
it lies on the. purchaser, to make out with abundant ‘clearness 
‘that. the purpose was a proper one.” Later on, te In” ‘this 
particular case, therefore, it is not stiictly necessary to „degl 
‘with the opinion, expressed by. the Münsif as to the sig- 
nature by the next senior ge As, however, the effect of 
such ‘signature does not seefi*to have been very clearly ‘appré- 
hended, it would be well to make a few observations upon it. Prima 
- fucie it lies on the purchaser of family property to show that’ the 
alienation was made for proper purposes. ` The assent of the 
senior anandravan is some evidence that the purpose was proper and 
‘may have more or less effect upon the conclusion according to ‘thé 
. circumstances of the ‘case. Such signaturés, however, may by no 
. means prevent the dissentient members from showing that both the 
karnavan and his apparent successor have really violated their duty. 


- 
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It would, however, render it unquestionably difficult to give relief 
against bona fide-purchasers ‘not affected, with notice. At the 
same, time the state, of Hindu amilies is_ well known, the consult- 
ing of all the members so. easy, that it would perhaps not be diffi- 
cult to: conclude that thereis,en obligation upon the purchaser to 
inquire, and that he would be affected w-th notice by much slighter 
evidence: than a‘purchaser-in’ other. countries; The reason for re- 
quiring the assent of the member next-in-age is the sixpposition that 
heat all events is-interested in guarding in its entirety the property 
of which he is to succeed in management. When, however, asin the 
present case, he as;well as -the karnavan: bslgigs-—to the branch im: 
properly: benefited, the reason of the rule‘ny doubt fails, and little:or.tio 
weight ought to be attached to Lis junction.” -We find no tracein this 
decision that the, assent of all; the 'anaxdravans_is necessary, the 
sole principle laid down being that-the pcrpose’of the.sale must be 
such as to: justify it in law, , The- assent of the: sénior anandravan 
whether evidenced by his joining g the execution of the deed or not is- 
relevant only as. raising. presumption mor? or less strong according 
to the circumstances of the case shat; fhe parpose. is a lawful one. 


Tn’ Var anakot v. Var anakot; L An R. 2 M. 828, where the 
question was how far a decree passed against the managing member 
was binding on the other memibars of the tarwad, thé Court ( Ker- 
nań and Forbes, JJ.) dealing with the status of the karnavan, lost 
Sight o of the propositions laid down i in the above case and observed 
as follows :— 


us 


E Almost: ‘the only restraint on himi in such TAE is that 

he cannot alienate the lands of such -tarwed except with the assent 
of the senior anandravani, or, in certain ci? cumstances, of others. of 
the anandravans,” It.does not appear that. Koran Narr. v: Chandu 
Nair, 3, M. H. C. R. 294, was brought. to their Lordship’ s. notice, 
The question under. consideratioa wag very different from the one 
we are now discussing. , The dictum is therefore hardly entitled to 
much weight in the. decision „02. the question. „In Tod v. Kun- 
hamed Haji, I. L. R, 3. M. 169, Dur ner, C. J and Muthusamy 
Tyer, J., put the karnav: an on the same footing ; as the manager of a 
Mitakshara family. „As to his. powers ‘of slisnating family property 
the Tearned Judges Say imo o a ae 


` 
f wt Peat 


“« While equally with a manager of a jcint Hindu family, he į ig 
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incompetent to alienate the estate without the consent of the other 
members .of the tarwad, except to.supply. the. necessities of the 
tarwad or-to discharge its obligations, he can not only singly make 
leases at rack rents-ordinarily for the term of 5 years for cultivation, 
but leases, with fines-repayable on. the expiry of the terms in the 
nature of mortgages (kanoms) and mortgages (obti) in which little 
more than a right to redeem.may be left to the family.” This is in 
consonance, with the view laid down in Koran Nair v. Chandu 
Nair, 3, M.. H., ©. R. 294, : In Kombi v., Lakshmu, I. L., R. 5 
M:..201, and in Vasudeva. v. Narayana, I. L. -R.-6. M. 121; 
in, which the questiqn was similar. to that in Varnakot- v. 
Varnakot, I. L. R. 2 M. 328, observations similar to those in that 
case are.made. by Innes ‘and ‘Muthusamy Iyer, JJ. But for reasons 
similar to, those already urged in that case, the dictum cannot be 
regarded as of much weight. The next case in which the question 
really arose for decision was eee v. Narayana, I. L. R. 9 M. 266. 


Tho. facts do ‘int A appear from the. report. The Court 
(Muthusamy Iyer and Hutchins, JJ.) laid down.that the assent. of 
every junior member is not essential to validate a sale. They 
say, “In our opinion the factious or capricious dissent of a single 
anandravan ought not to be allowed to invalidate a sale made 
in pursuance of the decision of the family conclave and which was 
either absolutely necessary or the most reasonable and prudent 
arrangement for the protection of the other family: property. Their ` 
Lordships asked the lower Court for findings on three questions : 
1. Whether the sale was necessary. 2. Whether the plaintiff openly 
opposed it. 3. ‘ Whether the plaintiff’s’ opposition was ‘reasonablé or 
frivolous‘ or merely captious. ` In the ‘particular case’ apparently 
most ofthe members had agreed to the sale, and the Court’ was ¢on- 
sidering the question whether-every anandravan’s ‘assent was’ esken 
tial. But we do not understand the learned J udges ‘as layite 
down that a sale to be valid must be in pursuance of the decision ‘of 
a family conclave or made with the assent of the majority ` ‘of thé 
members. In this view, no doubt, the 3rd issue sent down would bë 
unnecessary. Koru Nair v. Chandu Nair, 3, M. H: O. R. 2941s ‘not 
referred-to in the judgment, while Kondi v. Ahamada and Raman 
v. Muttoran are referred to, The case cannot be said to depart 
from the propositions enunciated in Koru Nair v, Chandu Nair. 
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In Nanu Menon vw, Ramun Menon, Le L. R- 20 M. 51, Subrahmania- 
Iyer, J.p quotes. the. above case as. authority. for the position that, . 
“under certain cireumstances. the: power. to transier even by way 
of sale is part.of the powers -of a.-manager. like'the-.Karmavan,”? And. 
the learned: Judge. says..that- this proposition. eannot- be deniedé 
In Moideen Kutter v, Beevi. Kutti Amma, To Ln- Ru 18 May. 38; ar 
conveyance of tarwad lands by the senior members of a tarwad 
as: the:tesaltof & compromise was upheld! as’ oo the junior 
nienthéxs. who impeached the coviveyance. 


We may take it, therefore, that from 1867 when Kor an. Nair 
v, Chandu Nair was decided, whenever thb Madras High ‘Court 
had occasion to consider the question, ‘directly the tendency of the, 
Court lias been in favour of holding’t thas an absolute sale i is valid 
when ñ is beneficial to the family or’ ‘Tlecessary, to protect- its other 
property, although occasionally in casés where the question did not 
arise, observations have sometimes been made to the effect that the 
assent of some or all of the anendravans i is necessary to validate a 
sale. 


A permanent alienation | or any trans action. v whieh in PE EA 
though. not i in. form. amounts; to an oufright transfer. of the. right: 
of the. tarwad will be treated. onthe same principles asan absolute 
sale. Tod v. Kunhamad Haji, L DL. R..3 M. 169.. 


` Woe. havealready dealt,to some extent, with: tho question of the 
karmavan’s right to create mortgages. Ths assent of anandsavams 
is. not required: for their validity, althouglrin earlier cases lanpuape 
is sometimes used similar to that: employed by Mr. Wigram that 
the implied assents of the- anandravans: is necessary iw such: cases 
also. But.we have already: pointed out that when-closely: examined; 
Mr. Wigram’s propositions-really. amounti to: nothing, more-than- that 
the: mortgage should bea proper. ofe-+-either beneficial or necessary 
inthe interests: of the tarwad.._-There..is no- justification. im ancient 
practice oz. Inany analogy derived: from the Mitukshara.Law for the 
view ‘that: the assent-cf the: anandravarzis is required in such cases 
The. practice of requiring; the assent-of the tribe, kindred. and. of 
the: sovereign was confined to' eases-of. absolute sales. The-usage 
in, Malabar has. rather been. in favour of. allowing the kariavan.to 
execute: Kanom, and Otti mortgages-and leases. singly. See PBod-v. 


Kunkamad,Haii,, We cannot: help. thinking thatthe: Travancore 
3 
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rule that- mortgages for a- term like absolute sales requir ‘o the 
assent of the junior members is really not of native origin at all. 
Itsis, on the other hand, the result of the application of’ the ideas of 
the English Law which treat mortgages as a species of alienation. 
So far as- the: British Courts are concerned, the question may be 
Reece as set-at-rest by the decision in I. L. R, 3 M. 169. 


: "The geskok as m the onus of proof does not require more 
than a passing notice.. It does not. depend upon the usage of 
Malabar or any principle of. Malabar Law.. The Courts are 
not bound to, ‘and do not, administer the pales of evidence that 
miglit’ have prevailed in’ the. country before the British Courts 
of justice’ were introduced. Moreover, there is in reality no 
reason ‘why a different rule should ‘be applied in transactions 
entered ‘into by: the manager of a Marumakkathayam family 
froin what would admittedly be applicable if the question arose 
With. reference to the acts of the manager of a Mitakshara 
family. ‘The rule that the onus must primarily be on the creditor 
to show that a debt contracted by a manager, whether it be a 
simple debtor or mortgage debt, is one binding on the whole family, 
isat sound one, based on ‘general principles applicable alike to 
England: and to India. And it is impossible to see any~ valid 
ground for the distinction made by the Travancore Court between 
simple -debts.and mortgages without a term on the one hand, and 
mortgages:with a term on the other hand. Mr. Wigram strongly’ 
urges that the Travancore rule is the correct one. But we entirely: 
fail; to see any. reason for the plea except that in Malabar tarwads. 
‘the members have no right: to compulsory partition. But this, seems: 
_ to tus a reason. for holding that the onus primarily ought to be 

on ‘the’ creditor, for as pointed out by Kunht Raman Nair, J. in 
~ Krishnan v. Ayappoo, 6, T. L. R., 49, the relationship between tlie 
members- `of.a Marumakkathayam family is ‘often very remote, and 
the interests of the karnavan conflict with his‘duty to thetarwad. 
A. creditor- dealing with such a person may fairly be expected in the 
frst instance to show either that the loan advanced by him was in 
fact used.for. a: purpose binding on the family, or that he bona-fide 
believed: that! it was ‘required: for’ such a purpose.» The rule 
throwing. the. onus on the-créditor’ was held to be applicable. to 
allvcases.in I, H.-R. 8,.M: 169; and the point has not Bere _bastonaly 


~ 
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disputed ever since. See TE No. 138 of- 1898.. The lai of 
the onus may no doubt differ according to the cireumtances of each 
case; and where` ‘other members than tke karnavan, also assent’ to 
the transaction, it may- be sufficient to shift: the onus. to, the anan 
dravans who question'it, ..This:view has been -recently ‘hold; by: the 
Madras High Courtin- Appeal No. 102 of.1898, the Court laying 
down the rule ‘that ‘when all the adult mambers’ were «parties to a 
mortgage instrument, and .the transacticnis afterwards ‘questioned 
by those who are minors at the time, the burden is on the minors to 
Baw that it isnot binding on the family.. 


NOTES OF INDIAN OASES. ts 





m 


Dhani Ram v. Chaturbhuj, I. L. F. 22A 86.—The “decision 
of the Privy Council in Prasanno Kumar Sanyal v. Kali ‘Das 
Sanyal, I. L. R. 19C, 683, as regards tke scope of S. 244 of the 
Civil Procedure Code, has certainly received some extension i in the 
present case. Property is sold in “execution of “a decree, and a 
separate suit is brought by ‘the decree-hnider and the judgment: 
debtor joining as plaintiffs to set aside tae sale and to recover the 
property from the purchaser. The Cour: held that the matter was 
one between the parties to the suit or their representatives, and a 
separate suit did not lie. In the Privy Ccuncil case above veférred 
to, the contest was between the decree-holder and judgment-debtor, 
and the Privy Council observed that the fact that ‘the purchaser 
was also interested did not take the case out of the rule enunciated ` 
in §. 244, If the judgment-debtor had i ia the case under notice in 
execution proceedings applied to, set aside the sale, ‘the matter. 
would have been treated as a qu estion between the parties. As no 
proceedings under S. 244 had been taken, the sale was good as 
between the parties and could not beimpeached by them.’ It follows. 
that no suit will lie against the purchase>for the recovery of the 
property.’ It appears to us that the case is strictly not ohe'in which 
S. 244 can be said-to bar the suit altogether.” But thé necessary. 
issue.in the case, as regards the validity of the sales, is concluded 
by S. 244. On. this view the decision appears bie us to‘be i in porkett 
accord, with principle. . ts , EE E 
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`- Balbir-Singh v. The’Secretary of State for India in-Conncil, 
I. GR, 22A, 96.—This is an interesting case and establishes the 
principle that the owner of land abutting on a highway or:a river 
is -entitled-to half the soil of the road-or bed of the river. Govern- 
ment in ‘this -case-made-a grant-of land, and motwithstanding that 
the river was-described as the boundary, it: was presumed against 
the grantor that the rule of ownership in the soil ad medium filum 
applied. Wedo not know whether this rule would have any appli- 
cation ‘in the case of ryotwari tenants. The learned Judges have 
adopted the principle laid down in England with reference to 
rights of riparian propfietors. 


Appa Rao v. Suryaprakasa Rao, I. L. R. 23 M. 94,—This 
case raises an interesting question as-regards ‘the construction of 
cl. 8 of S. 25 of the Contract Act. Wherea debt has become barred, 
it does not appear to us to be necessary that a promise in writing 
made by the debtor should, in order to be binding upon him, be 
made with the knowledge that the debt has become barred. The 
only question is whether the words amount to a promise and 
whether they are in writing: .. Nor does it seem to us necessary 
‘that the writing should come into existence after the proposal is 
accepted. The writing would appear to be quite valid even though 
it contains the proposal which after acceptance becomes a promise. 
It is not the law that both proposal and acceptance should be 
in writing under cl. 3 of S. 25. The proposal itself becomes a 
promise when it is accepted. If the proposal, therefore, is in writing 
and has all the character of a promise, but for the want of accept- 
ance, itappears to us that the moment the acceptance is signified, 
the proposal in writing which has now become a promise is suffi- 
cient to satisfy. the statute. 


. _Ramayya,; y” Krishnamma, I. L. R. 28 M. d14.—In the 
case of a conditional sale it has been decided by the. Privy 
Council in Lhambusami’s ease, L, R, 21. A. 241, L L. :B.d M. 1, 
that, the. Hindu Law, which was the law to be followed, laid 
it down that the sale became absolute on failure of the condi- 
tion. But it was.at the same -timepointed out that, having regard 
to the course. of decisions jin. Madras between 1858 and 1875, 
which followed the English rule of equity-of “once a mortgage 
always a mortgage,” a transaction by way of conditionalsale which 
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<ame into existence between those dates must be governed -by the 
rule:then -in foree, motwithstanding the correct enunciation of 
Jaw in -Thambusame’s case. But we fail to.see why the erroneous 
course of decisions should govern a-deed ot conditional sale which 
came into existence after the Privy Council had laid down ‘the 
correct rule df law in Lhambusames.case. It seems ite us that the 
decision in Thambusami’s case must govern all. documents between 
1875 and the date of the Transfer of Property Act. Boddam and 
Michell, JJ., however appear to think otherwise. They have, how- 
ever, the support of a decision of Muthusams dyer and. Handley, 
JJ., in Venkatasubbayya v. Venkayya, 1y M. Lo J. .67%. But ave 
adhere to our criticisim of that case in 2, M. L. J. 205. 


Sankara Menon w. Gopal Patter. L. R. 23. M.121.—Wehave 
no doubt that the decision of the learned Judges is correct. There 
was a decree for redemption and an order for costs in plaintiffs 
favor. If the decree had stopped with the direction that on pay- 
ment by the plaintiff the property should be transferred to him 
there ‘would have been no-decree for money in favor of the defend- 
ant to be set off against the plaintifs decree for costs. But 
under ithe terms .of.8: 92 of the Transfer of Property Act, the 
decree.was bound to provide and did provide that the property was 
to be sold on default of payment and the proceeds paid towards 
the defendant’s:mortgageamonnt. Here there wasa decree which 
entitled the defendant to recover from the plaintiff-a certain sum and 
a similar decree in favor of the plaintiff against the defendant ; and 
the case, therefore, clearly fell within the language of S. 247. The 
reporter, however, has failed to ‘bring out in the head note the fact 
upon which the case really turns that the property was to be sold 
for the mortgage amount. 


Shivmurteppa v. Virappa, I. LR. 24B. 128,—~When.a-purchase 
of the.share of a coparcener.in a specific property sues for partition, 
ib has. ‘long been held that the suitmust be framed as one for 
general partition. In -such a suit the partition will, no doubt, be:so 
worked -out as to give the purchaser his share in the specific 
property, When the entire property has been sold bythe copar- 
cener as property pertaining to his share, the partition may be so 
worked out-as to assign that property to him and pass it on to ithe 
purchaser. In sucha -suit it is now held.by Parsons and Ranade, 


è 
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J J ., that it is competent to any other coparcener who.is'a defend- 
ant in ‘the action. to ask for the ascertainment and delivery of his 
share, as. in’ a suit for partition instituted by one coparcener ‘for 
partition against others. The proposition is also laid down ‘that a, 
suit by a.coparcener against a stranger in possession should: be so. 
framed as to be a suit for general partition. This isno doubt i in 
accordance with the Calcutta View in Koer Hasmat Rai v. Sunder 
Das, 11 Ò. 396, and with some of the Bombay cases cited, butis at 
variance with the decision in Chinna Danyasi v. Surya, I. L. R; $ 
M. 196, which has been followed in later Madras cases. See 
Mayne’s Hindu Law, $2453, -~ 


Deviji ». Samhu,. Teli R. 24 B. 135 —The decision in this case 
is certainly in accordance with precedent. We donot feel satisfied 
‘that all judicial forms should: be overlooked at this time of day.and 
a: decree obtained against a widow who was ‘not the represen- ) 
tative of her husband, and a sale in pursuance thereof should -be 
déemed biiding against her’ infant sons who were not formally 
represented. It seems to us also doubtful if the Privy Coun-. 
cil. would..at- this time of'day,. when- the practice and procedure 
of our-Courts are being more: formally regulated be inclined to. 
adhere to the principle of the earlier decisions of that tribunal. 
In the later. Bombay -decisions:.to which reference is made in the 
case under notice, we are inclined tonote a departure from the 
liberal interpretation of judicial proceedings which characterizes the 
decisions of the Courts during their earlier history. . 


- Boni Pershad Koeri v. Dudnath Roy, I. L. R.25 C. 156. —This is 
an important decision of the Privy Council. There are two points of 
interest decided ; one as regards the scope of Art. 91 of the Limita- 
tion Act, and the other as regards the possession of a tenant right- 
fully in ‘possession conferring upon hima larger interest than he 
was entitled to; because he claimed. it for the statutory “period. 
As regards the first point the Privy Council say that because three 
years have elapsed from the‘date of a permanent pattah granted by 
a life holder and the Zamindar entitled to the reversion omitted to’ 
sé to set aside, the -instrument, he was not precluded from suing 
for possession after the termination of the life estate of the grantee — 
_ OF tho permanent ‘pattah. The Judicial Committee observe that he 
was: not-bound to set aside the instrument, and, therefore, the fact. 
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that he might have-sued to set aside the instrument was no bar to: 
the present suit. As regards the second point, the Privy Council - 
held that a tenant who was lawfully in possession did not acquire a 
permanent tenancy, because during the continuance of his lawful pos- - 
session. he set up the title of a permanent lessee. Except in the case 
ofa mere tenant at-will, the assertion of a permanent estate cannot 
confer it upon the claimant by virtue of the statute of limitations. 
This has been the principle recognized in numerous cases though 
there are not a few instances of judicial blunders for want of a true 
perception of the principle. E 


SUMMARY OF RECENT CASES. 





Trover— Wrongful sale of goods by agent—Deposit ‘in Bank 
to Agents credit—Action against Agent ond Bank—Compromise 
by acceptance of share of sale anne for conver :sion— 
Waiver. 


Rice v. Reod—[1900], AQ. B. 54 ©. A. 


The agent of the plaintiff was secretly selling certain. goods to 
the defendant against the orders of the plaintiff, and the defendant 
was buying them with the knowledge that the agent had’ no author- 
ity to sell them. This action was brought by the plaintiff. to 
recover damages for the conversion of goods. The defendant plead- 
ed in bar of the suit thàt the plaintif had undoubtedly an option 
to disaffirm the sale to the defendant and proceed in tort, or to ‘affirm 
the. dealings of the agent. and recover the proceeds from the agent: 
as inoney had and received for the plaintiff’s use, and that the plain- 
tiff had. by his conduct conclusively elected to affirm the agent’s acts: 
and. precluded himself from insisting upon the tort as against the 
defendant. This conclusive waiver was alleged to have arisen in this 
way. The agent had paid the sale proceeds in a bank to his own 
account, and the plaintiff had brought an action against the agent 
and the bank praying as against the agent for conversion of goods 
or in the alternative for money had and received, and as against him 
and the bank for an interim injunction to restrain the agent from 
disposing of, and the bank from paying, the: money standing i in the 
hooks, of; the bank.to-the agent's credit,- The: ‘injunction was grant- 
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ed, bat: the suit, was subsequently compromised by the plaintiff 
agreeing to accept £1,125 out of £1,500 at the bank in full satis- 

faction: of his claims as against: the agent. This compromise: 
expressly saved: all rights the plaintiff might have to proceed against. 
the:purchaser for conversion: of goods. Now it was contended for 

the defendant that the plaintiff’s'claim for money had and received, 
his: attempt to earmark. the money- atthe bank as his own, and his 

final acceptance of a,share: of the proceeds: all clearly pointed to his 
election toiaffirm the sale, and that he was concluded by that elec- 
tion notwithstanding his express reservation inthe compromise.. 


The Court of Appeab held that there was neither election nor 
waiver and that the action was maintainable. 


The Chief Justice. was: of opinion upon the. authorities that 
neither an application to recover the proceeds of goods tortiously 
dealt: with, nor a receipt of a share of such proceeds. would amount ' 
to a conclusive election, and that having regard also to the fact 
that the previous decree was passed by: consent, no inference of. 
waiver could properly be drawn from the plaintiff’s conduct. 


A. L. Smith, L- J., admitted. that if the previous suit had 
been. brought either in tort or in contract exclusively, there would 
have been a waiver one way or the other, but that the claim was 
in the alternative in this case, that the application to -restrain - 
the bank from parting with the money, having been made in order 
to save. what ‘little: he could of the loss sustained, there was no 
waiver of his: rights on the part. of the plaintiffs.. 


Vaughan Williams, L- J., thought that the key to the sine 
case: was in the. fact that the previous suit was: terminated by a 
consent. decree and: not by a judgment of the Court, and that-the. 
defendant was: entitled. to reserve. his: rights against the. joint 
tort-feasor as he had:done in this case. 





Practice—Hzecutor—Absence from England—Grant to nomi- 
nee of the assignee of the residuary legatee. 
Campion—In the goods of. [1900], P. 13, 
Where one:of two-executors appointed by a will died and the 
other went:abroad,. having” intimated that. he had no: intention: of 
returning to: England. or of acting as:executor, Gorell-Burnes; J. 
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issued letters of administratión -with the will‘annexéd to th nomi- 
nee of a company who had purchased the interest of the ia 
legates x under the will. 





Í , ` p’ t ct . ee r 

False representation—Trade - rivalry—Improper use of an- 
other s testumontals—No proof of: E for se laa 
Cause of action. . ‘i . gota 


Tallerman v. Dowsing Radiant Heat Co. [1900]; 1 Ch. 1.0. A. 


n The plaintiff and defendants were theeinventors of two rival 
systems of treatment by hot air. In tke“ Lancet” of August 29, 
1896, an ‘article appeared giving an. account of the plaintiffs 
method of treatment and expatiating upœ its, merits. Though the 
article was written in special reference io-the plaintifs system, 
the defendants. extracted passages fron. this, article and so used 
them as to make people think that they: referred to the defendants’ 
system. But it was admitted by the..p-aintiff that the defendants 
did not in any way try to pass off thei? treatment as that of. the 
plaintiff. In these circumstances, the. plaintif brought this action 
and applied to the Court for an ‘interlocttory. injunction to restrain 
the defendants from publishing and circulating their pamphlet 
pending 1 the trial of this action. 


» Stirling, J.; haid that the ating ‘of Langdale, M: R.; in: Franks 
v. e Wodi ,10 Beav. 297, was distingu:shable as in that case’ the 
defendants clearly attempted to-pass off their medicine for that of 
the plaintiff, and that the rulingin Batty. Hill, 1 H. and M. 264, 
was a clear authority for the proposition that:so long as the right~ 
of the plaintiff was not infringed (as it vould. be:in’ cases similar to 
Franks v. Weaver), the mere fact of the defendant publishing an 
untruth would not confer a cause of acion upon-the plaintiff, and 
refused to grant: the interlocutory injunction, 


- [The:plaintiff appealed. But the. T an d and 
iio proceedings stayed, by the defeadants undertaking” to` pay 
£25:for the -plaintiff’s -:cosis: ‘of -theaviion.and‘to' refrain from 
publishing anything. of-the kind ‘in future. J 
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-dehmnStation—-Dispossession—Proof—-Hquivocal.acts—Inforance, 
'-sBittledale Liverpool College-{1900], 10h. 19.0.4. 
The plaintiffs who had a right of way over-a-strip of land: belong- 

ing to the defendants, put up gatesat both ends of the strip and kept 
them under lock and key, the control of the gates being with the 
plaintifisor their»țenants. «Now the: plaintiffs claimed: to..exclude 
thedéfendants:altogether ag they: alleged they -had-acquired. title :to 
the lands by adverse possession for over twelve years. “‘\Adl-the:acts 
of. ownership or. possession which. the, plaintiffs were said to have 
exercised, the putting ap. ofa telegraph pole, the clipping of the 
hedges, the -eredtion Of gates and the grazing were not inconsistent 
with*the- title of ownership’ ‘of ‘the defendants and might have been 
done’ merely’ for the éfficient: ‘protection oftheir right of way rather 
than'for ‘the extlusion of ‘the‘défendants.: The Court of Appeal con- 
sisting of Lindley, M: R. Sir F.H. Jeune, P., and ‘Romer, L. J., 
affirmed the decision of Bigham; J.; that the acts reliéd on’ by “the 
plaintiffs: as showing exclusive possession were not unequivocal and 
‘that: the plaintiffs had: sonal no title by virtue ‘of -the ‘Limitation 
"Act. - 


“The Pr resident, had sómie doubts as.to whether the er 
poséession ‘of the ‘plaintifts | taken along with the absolute cessation 
of all acts of owhership on the part of the defendants did not lend 
strong support to the contentions of the plaintiffs, but having regard 
„tothe aliove facts, he: said he;was' not prepared. to dissent: ‘from the 
o¥IeW. of the: Court, >u 





Gontract—~BatlorProdustion of “Pmsoner—Indemnity—Llle- 
galtty—- Public: Policy. 
~\Gonstlidated Exploration and’ ae v. ‘Musgrave [1900] 
1g GhiiB?, 
. ` North, J., held in this case that an indemnity given to bail, 
whether by the prisoner ‘Himself or’ by a third person, ‘was’ illegal 
„and; could: mot -besenforced: ` [The idistinction sought .to:be drawn 
: hetyeen, this-easaand. Jonesy. Orchard, 7 Q. B.D:548, and: Cripps 
Wa Hantnoll, 15: Q.B. c):3561 ,,0n ‘the:ground that in :thisicasea third 
person gave the indemnity ;;so;that i£ the public lost“ thesecaritynof 
the personal interest which the bail‘had to produce a prisoner,” there 
was still a person interested inthe due production of the prisoner, 
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wab riot ‘accepted, and the: Judge obRerted! ‘att if? the ‘contention 
were allowed to prevail, the exténsive-powérs' Which thé law: gives 
to a bail in the seizure and production of s prisoner would not be 
exercised for the henefit.of the public. 





Principal and.Agent-—Solicitor—-Authonity to. defend the aetion 
in the Company’s name—Dissolution pending , sutt—Revocation ~ 
Judgment, validity o f= Jurisdiction, : 


Salton à New- Beeston: Cycle: Co., [1900]; 1-Ch:-43p- 


The detsidint ‘Conipany i in this action Was dissolved after the 
čase waa set down for trial, but ‘before the case had been. heard: or 
judémént given. N twit itende thig dissolution of the Company, 
the solicitors who weré originally authorised to defend the Com- 
pany continued tò represent it until the action was terminated by 
a judgement for the plaintiff. Néithér the plaintiff nor the solici- 
tors knew until ‘after trial that the Company had been dissolved ; 
that the Company had held its last sitting, but they did not care to 
ascertain whether the informatiin’ was‘correct? Now thë plaintiff 
moved; the Court td set’ asidé all proceddinige’i in thé action’ and to 
direct:the solicitors to pay--the plaintiff's costs: as’ between solicitó 
and client. The solicitors contended on the authority Whately 
Ezerciser Ld. wy. Gamage ')1898);;2-Chi.405, thatthe delay in ed 
trial having occurred through the: action of. the-Court,,the: trial 
and _ judgment ofthe Court were, proper and. could not. be. set-aside} 
and ‘that no reason was shown to make them liable for the~ plains 
tifs costs. 


Stirling, J., held that thé" maxims“ Aétus curiae hehini facti 
injuriam” was-not applicable to: theicasé; as: thëedèláy was not dis 
solely: to the ‘action of the Court; that the judgment wis eo 
without ‘jurisdiction andi:was invalids that'on the'principlé laid dé 
in Smout v. Tibero M: & W-1., de tO tbs: liability óf aii “sen 
the solicitors were iot'liable'so'1ohg as they did‘not‘know ànd could 
not with reasonable diligence have known of thé tefmińdtión of 
their authority by. the dissolution of the-Compahy,_and-thathaving 
had. some information ons the, day: of .the trial and: not having 
exercised . due’. diligence: im; ascertaining: thet correctness off sich 


~ 
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information, the solicitors ‘were liable for all costs subsequent. to;that 


date as. between solicitor and client. 
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Lunatic—Foreign domicil—Foreign Court—Lunacy declared 
-Tuteur appointed—Money in English Bank. 


»Theery: v.: Chalmen Guthrie & Co., [1900], Ch. 80." 


Kekewich, J.; decided “in this case. "that where a person , in a 
foreign domicil, was declared to be a lunatic by the foreign Court 
and the. tuteur or.other guardian appointed for. the lunatic was 
entitled, according to the law ofthe domicil, to take possession of all 
thé propertiés of the linatic; the lunatic and the tuteur may apply to 
recover the lunatio’s property in England and the Courts ought 
getigrally to grant all ‘stich applications. The J udge_ was of opi- 
nión “that the tuteur might have. applied to the Court, in, his sole 
name, but that an application i in the name of, the iano with tuteur 


as guardian should be granted despite. the correctness of ‘the other 
form. 





Lease—Covenani by lessor not to let adjoining land for purposes 
of similar trade—Covenant not , broken, by- lessor—Breach, .:by 


“another i Ls! to, ~~ the. lessor to sue ‘the lessee. Jor 
Breach. 


ae ai \ ASN? a. Wilson. (19007, 1 Ch. 66. 

` The owner of-a number of houses let one of them to the plain- 
tia. ‘assignor and covenanted’ with him’ ‘ot to let the adjoining 
land for the purposes of'a business ‘carried on by thé lessee, 
Subsequently tho lessor let another house to a lessee tdking from 
him a covenant not to use the land for purposes of.any trade 
similar to the one carried on by,the first lessee. The. second lessee 
traded i in the articles sold by. the plaintiff in breach of-his covenant 
with the. lessor. Now, the plaintiff brought, a; suit. against. the 
lessor and his second lessee to restrain the ‘lessor from letting,.and 
the lessee. from _ using, - the premises for - par pones, of. any.. trade 
| similar to his OWU to. 

., Kekewich,.J.,.held. that the plaintiff ma no cause of action 
oo the. lessor as-he-had :notiin any’ way infringed - the-covenant 
with. the plaintiff and..that-he:could not sue-or-ask:the-lessor-to 
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sue. the second -lessee upon his covenant; as the, plaintif was in. no 
way entitled to the benefit of the covenant between: the: Jesèoränd 
us nee 
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Hr Biet Rontin erust—Gift, ad ae ee 
- ; Invre:West—George v. Grose. [1900], -1:Ch.-84. 
“Where the trust for the purposes of which a gift is made to 


cértdin persons by Will does not exhaust tae whole‘fund or property, 
the right to the surplus must be determined by the answer to the 
question whether upon a correct construction, of ‘the document, the 
gift was intended ' to be made to the -particular person or persons 
subject to the performance of a trust, or whether a mere trust is 
created for a particular purpose. [fut the ‘former, the residue 


goes to the donees and if the latter there will be a resulting. trust. 


eu an T bd 


.; In this case Kekewitch, J., held that the trust for sale, and thé 
clauses restricting -the trustees’ liability to. the moneys actually 
received: by them and providing for reimbursement of the trustees 
under specified. circumstances, negatived all ideas of a persone! gift 
and, that thero Was: a monulting trust." ™ Eee 


t EA 





ne - Marine een Te to’ ship—Repair—8 hip docked— 
Survey ‘and classification while at. a charges—Coritri- 
bution. - ce. g 


 Raubon Steamship Company v. Longon Assurance [1 00], 
A. ©. 6. 


There is no principle of Common tan that where one person 
gets some advantage from the act of another, a right of contribution 
towards the expenses from that act -arise on behalf of the person 
- who has doneit. The liability to ` ‘onitribation always. arises by- 
some contract or by some duty bindirg all the contributors. to 
equality of payment towards a common obigation. ` 


In this- case a steamship was damaged by a peril which liad 
been insured against and-the ship was carried ‘to dry dock fòr the 
purpose-of repairs, and while it was there fhe owners arranged to. 
have it surveyed and classified: again. Tha dock expenses were in 
no way affected-by this: survey and classification. ` The London 
Assurance ċlaimed contribution’ frohi the ship owners towards the 
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charges‘on thegroundi thät-thè- owners- had ‘benefited ! B the = 
having: béem in dry: doek, 


The House of Lords decided in reversal of judgment of the 
Court of Appeal that there was no principle known to the law which 
obliged the ship owners tô coritributé-towards the expenses oh that 
ground. The Lord Ohancellor observed thatzif contribution. was 
allowed in. this case,. it would equally have to be allowed against a 
neighbour who obtains an. Improved prospect: by the removal. 
of'treés dnanother land, or one who. benefits by the shelter of. 
a wall erected. by his neighbour for his own purposes. 





Banke Lal». Damodar Das. 

Certain immovable property was sold in execution of a decree, 
but:on. objections being raisediby. the judgment-debtors under S. 
311. of the: Code of Civil Procedure-the-sale:- was’ set aside. Aftét 
the salethad been-thus:set aside:the same:property was: again gold? 
in execution of another decree:.. Subsequently in: a: suit brought} by’ 
the purchasers at the first sale (im-which-suit the judgment-debtorss 
who alone were made defendants,-confessed judgment) the first sale 
was - confirmed.. The..purchasers' at: thei first.sale :then'.sued. the 
purchasers atthe. secondi sale for: possession.of the property, soldy 
Held by Strachey, C. J., that the second purchasers having acquired 
their title.at a time when the first sale had been-set aside, their title 
was not affected by the subsequent confirmation of the sale, and 
was good as against the second purchasers. Held further. (by 
Strachey, C. J., and Banerji, J.), on the finding’ that the decree 
confirining the first salé had been passed in a suit to which the 
pirchaseré at the second salg were no parties, and had, moreover, 
been obtained by means of collusion between the plaintiffs and 
the jidpiiéit-debtors, that such decree could not defeat the.title 
acquired by the purchasers at the second sale. _ 


Dagdu v. Banchamsinig Cg, (LL. Ry 17 Bom.. 875), 
Kanappa v. Janardan (11 Bom. H. C. Rep., 198), Adkur: Chunder- 
Banerjee v. Aghore - Nath Aroo (2 Calc, W. N., 539). and ` Ram: 
Chander Sadhu Khan Ve Samir Ghazi (I. L.-R.,.20 Oale.» 25), 
distinguished ; Navab Lain-ul-abdin Khan v. Mokaomad. Asghar 
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Alt>Khan, (L. R, 15 I. A.,12) referred to by Strachey, Q.S. :-— 
Allahabad Weekly. Notes for 1900, p.81. 





Civil Procedure Code, s. 244—Haecution of decree——Represent- 
ative. of panty to. the, suit. 


‘Baldeo: Prasad. SMtéden ‘Mohan ‘Lal. 


Held that a mortgagee who has purchased the.mortgaged pro- 
perty at a sale in execution of his decree on the mortgage is not the 
representative of the mortgagor so.as to entitle him. to come in 
under S. 244 of the Code of Civil Procedure and object to the 
execution of the decree of another mortgagee against the same 
mortgaged property. Sabhajit v. Stigopal (I. L. R.,.17 A.. 222) 
referred to :—-Allahabad Weeily Notes for 1900, p. 42. . 


JOTTINGS AND CUTTINGS. 





, Changerof optnion by Judges-:— With, reference ..to the:recent 
Full. Bench case, of BR. v. N. A. Subrahmania .Lyer,.the following 
-observations.of very, -eminent:English Judges in the House sof 
Juords regarding: change of.opinion of „Judges will be.found in- 
teresting: --—The case. referred to. is Ardgway-y,. eee ston, reported 
in 6: Hob, 288. 


“The Lord Chancellor, Cranworth, sitting in -the ‘House ‘of 
Lords in an appeal from a decision passed “by’ himself in. the Court 
below, came to the conclusion that the view entertained by ‘iim “in 
the’Court bélow was wrong and’ unsustainable—and in ' acknow- 
ledging his change of opinion expressed | himself thas :— 


eaten ste. I wish. to begin.by stating that, in. my opinion, 
„on the point-as.to the Statute of. Frauds, I. came, to a wrong conclu- 
Sion, and L.think it infinitely better to state that at once than to do 
that, which would not be creditable to the Judge, and certainly 
-would:;be. extremely inconvenient to the public, to try to explain 
away.and make out distinctions, where distinctions do not really 
exist.’ » a mts s j 
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~~: Lord ‘Brougham expressed himself thus :— I must, in the first: 
place, express my very great- satisfaction ‘at'the ‘candid manner’in: 
which my nobleand learned friend has dealt with the case as regards 
the change, orat least the modification of his opinion since he 
heard ‘the case'in the Court below. T would that all Judges showed 
equal candour, and that if anything happened to alter their opinion, 
they would state as he has done, fairly, and openly, and in a manly 
manner, their change of opinion, and not attempt to maintain, at 
the expense of the law as well as of the suitors, their own apparent 
consistency. against the facts, the result of which has been a good 
deal of bad law to bẹ found.in our books, and nota little delay in 
rectifying errors, which-ought in the first instance to have been set ` 
right, instead of being délayed, sometimes year after year, with the 
intention of making it appear that they had not originally’ fallen 
into mistakes, to which all mortals, Judges as welas others, are 
liable.” 


Fo 
* %& 


A Code of Legal Hihigs—We venture, however, to throw 
out the suggestion that, in, any code of legal ethics, there 
ought to be a provision ‘that when the judge enters the court 
room to -open the court, gowned or -ungowned, the bar. and 
-the audience shall rise and. face-the :judge,. and shall .not.- take - 
their ‘seats until the. judge, by bowing or- by some” other: sign, 
indicates: that they. are’ to ‘do -so.-: This ‘is the -rulein’ the 
courts of the United States everywhere, so far. as .we know; 
but, in the State courts in, gome of the States, and especially in 
Missouri, the bar often. pay no attention to the judge when he 
comes in. Some are standing up with their overcoats on; others 
are sitting on one chair with their heels on another; others are 
_ picking their teeth with their pocket knives, and still others do not 
refrain from talking, laughing and cracking jokes after the court 
` Grier has announced the’ opening of the court. -This is a disgrace, 
“and the bar ‘ought’ not to° “pat upon the judge the difficult task ‘of 
C breaking up ‘stich practices, and‘ of.’ ‘requiring them- to “behave 

decently i in the presence öf the-court,’ The’ judge “may- be only 4 
lawyer—a mere lawyer,—and he’ may be’ a poor one at tliat; but 
“he represents the sovereignty, the dignity’ and the’ justice’ of the 
State—such as that isand the bar ought, out of mere décency, 
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to exhibit to him the outward forms of respect and deference which 
become his office :—-The American Law Review. 
¥ 

The Browbeating of Wiinesses—The comments of many cor- 
respondents of this paper on the action of a juror in protesting 
against the severity of the cross-exammation of a woman are 
evidences of widespread feeling of discontent with methods alto- 
gether too prevalent in our court rooms. The purpose of some 
processes of extracting evidence seems to be to prevent a witness 
from telling “the truth, the whole truth, and nothing but the 
truth,” and to frighten, confuse, or irritate him into saying some- 
thing that will be misconstrued by a jury. Some lawyers are in the 
habit of walking close up to the witness,stand, glaring at witnesses, 
shaking their fingers at them, and addressing them very much as 
Simon Legree addresses his slaves in the very cheerful drama of 
Uncle Tom’s Cabin. A good many spectators at trials wonder under 
what law a lawyer is permitted to assume this attitude toward a 
person who is not a criminal-nor a social outcast, but who is in the 
witness stand in the performance ofa duty of greatvalue to the com- 
munity and the State. The most disagreeable feature of this style 
of proceeding is its utter cowardice. Thereare very few lawyers 
who would venture to address men in such a rude manner outside 
of a court room, and without the-protection of ajudge. When they 
address women so, they simply aggravate their offence. Surely the 
evidence in any case can be obtained by methods more suitable to 
the dignity of-a court room. Judges should protect witnesses, who 
are generally afraid to make a protest for fear of being adjudged 
guilty of contempt of court—New York Times. 


* 


Tribute to the Harvard Law School by Professor Dicey.— 
“Wherever the law of England prevails throughout the Ameri- 
can continent, the best-instructed- and the ablest ‘lawyers have 
been grounded in its principles at the law schools. It will further 
be admitted by every competent judge that nowhere throughout 
America is law taught so thoroughly as at the University of Har- 
vard. The Harvard Law School practically owes its existence to the 
labors of Story. Though other eminent men aided and followed 


Story, the restorer, we may almost say the second founder, of legal 
5 
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education at Harvard, is Professor Landsdell. His labors have 
been nobly seconded by colleagues such as Thayer, Gray,:Ames 
and others, all of whom, by their names and by their writings, are 
known to every educated English lawyer, and have been crowned 
with complete success. The: prosperity and the greatness of the 
Law School is almost visible. Its library constitutes the most per- 
fect collection of legal records of the English-speaking people. We 
possess nothing like it in England. Neither in London nor in 
Oxford, neither at the Privy Council nor at the Colonial Office can 
one find a complete collection of American, or even of our Colonial, 
reports. The Harvan library meets the wants both of trained law- 
yers and of students. But it is in its students and its professors, 
in its crowded lecture-rooms and admirable teaching, that lies the 
true ‘glory of Harvard. The professors of Harvard have finally 
dispelled the inveterate delusion that law is a handicraft to be 
practiced by rule of thumb, and learned only by apprenticeship in 
offices ; they have convinced the leaders of the bar that the common 
law of England is a science which can be so explained by men who 
have mastered its principles as to be thoroughly understood by 


e > f a . 
students whose aim is success in the practice of the law. 
1 if S PETRA a) 45 


“ Any-man who has mastered the principles in the large depart- 
ments of law at Harvard undoubtedly begins his professional life 
with an amount of knowledge, rarely possessed by an able barrister. 
on his call to the bar, and never, as a rule, acquired by any young 
Englishman when he begins to read in chambers. How is it that 
young Americans, who are keenly alive to the importance of actual 
success in the battle of life, are willing, or even eager, to spend 
three or four of the best years of their lives, say from twenty-two 
to twenty-five or twenty-six, in a course of preparatory professional 
study which no young man aspiring to eminence at the English bar 
would dream of pursuing ? 


“ A high law degree obtained at a university may be in the 
United States, as it is in,England, of little. worth by way of an 
introduction to business. But a reputation gained at Harvard for 
‘extensive and accurate knowledge of law may well in America 
promote a young man’s success as a lawyer in a way in which no 
university reputation whatever can in England foster his success 
at the bar, o, A 
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“The teaching of the Harvard prof essoriate, though scientific, 
is as far removed as possible from being sbstract and is in the beest 
sense of the word practical. The teachers at Harvard are saved 
from the unreality and vagueness which are apt to infect speculative 
jurists, not only by their knowledge that they are educating students 
for a definite professional purpose, namely, success as lawyers, but 
also by their intense enthusiasm for the common law of England, or 
rather of the English people. They are apostles of English law ; 
but they possess, indeed, far too much liberality of spirit to under- 
rate the instruction to be gained from the comparison of different 


23 . 
legal systems. e 


Continuing Professor Dicey says: =“ The teachers of law at 
Oxford should note what has been achisved in the United States 
and go and do likewise, and raise up an institution which may rival 
the fame and share the prosperity of the Harvard Law School. The 
aim of the law school at Harvard is the promotion of scientific legal 
education, and such is also the aim of the law’s school at Oxford. 
But the aim at Harvard is professional ; iss pupils are men reading 
for the bar. The aim at Oxford is and ought to be to a great 
extent, educational; most of the men whe attend our law school are 
going through a course of university traixing. The differences are 
essential and cannot be overlooked. :They determine to a great 
extent the course of instruction ; they explain, for instance, the far 
greater prominence given at Oxford than ai Harvard to speculative 
subjects, such as Roman law, jurisprudecce and international law, 
which have a high educational value, but willin general not gr eatly 
aid a barrister in his professional duties. 


“ The experiment set on foot by Professor Langdell, and carried 
out by himself and his colleagues, establishes the pre-eminent value 
of the catechetical system as applied to the study of cases. The 
most that can be said against the scheme >f instruction pursued at 
Harvard is thatits merits would be increased if it were supplemented 
to a greater extent by the kind of lectutes which are to be heard at 
English and continental universities :-—The Contemporary Review. 


x% 
Applause in Court—The Law Journal (London) says that 
Mr. Justice Wills found it necessary recenzly to repeat the familiar 


166 THE MADRAS LAW JOURNAL. (VoL, X 


saying that a court of justice is not a theatre, under the follow- 
mg circumstances :— 


' The acquittal of a woman who was tried at Guildford oma 
me of murdering her illegitimate child was received with loud 
‘applause by some members of her sex in the gallery of the court. 
Phe learnéd judge, having directed the chief offender to bë brought 
before him, informed her that she had rendered herself liable to be 
sent to prison, but he contented himself with giving her a serious 
warning that: a court of justice was not a place where expressions 
of approval or ‘disapproval could be permitted. He was more 
mérciful than the late “Lord Coleridge, who, during a trial at Leeds, 
in 1893, sent a youth to prison for forty-eight hours for allowing 
his feelings of emotion to overcome his sense of decorum. Macau- 
lay states that the acquittal“of the Seven Bishops was followed by 
great shouting in court, and’ that the judges made no attempt to. 
suppress it because public opinion was so strong. Whether such. a. 
manifestation of popular feeling would be tolerated at the present 
time may be doubted. Applause in court is a serious evil, since 
it may affect the manner in which juries discharge their duties ; but 
it. is.an evil which is scarcely“likély to be removed by mere iai l 
of imprisonment. We doubt, indeed; if imprisonment is the fit- 
ting punishment for the offence. A. wide distinction ought to be 
drawn between persons who are deliberately guilty of contempt 
of court. and those who, without desiring to cast any disrespect 
upon the court, merely allow their feelings to get the better of their 
judgment. A fine would be more suitable to the occasion: ~ 
The American Law Review. 


% 
x *# 


a English Tileri as Authors.—“ The Practice of Alte, Gaus of 
Passage ;’ the Master of the Rolls, author of ‘ Partnership” 

and “ Companies ;” Lord Justice Collins, part editor of Smith’s 

“ Leading Cases ;’’. Lord Justice Vaughan Williams, author 
of “Law and- oe in Bankruptcy,” and editor of “ Law 
of Executors”? Mr. J ustice Day, editor of “Common Law 
Procedure Acts,” and part editor of Roscoe’s “Nisi Prius 
Evidence ;’ Mr. Justice Wills, author of “The Vestryman’s 
Guide,” and editor of ‘ Circumstantial, Evidence ;’ Mr. Jus- 
tice Wright, part author ‘ofa Possession in, the Common Law i 
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and “ An’ Outline:.of Local Government,” and author of “The 
Law of Criminal Conspiracies and Agreements ;” Mr. Justice Bruce,. 
part author of “Admiralty Practice; - Mr: Justice Kennedy, 
author of “ Civil Salvage ;” Mr. Justice Bigham, editor of an 
edition: of the “ Merchant.Shipping Act ;” Mr. Justice Phillumore,. 
editor, of. “ Ecclesiastical Law” and “ International Law ;:’ 
Mr. Justice Bucknill, part editor of Abbott on “Shipping ;’ aad 
now comes Mr. Justice Farwell, the only representative of legal 
authorship on the Chancery side, whose work on “ Powers” has for 
many years been the guide, philosopher, and friend. of all who have 
had occasion to deal with the subject of which it treats.—-The Law 
Times. - g E A = 
x" % m 7 

Disbarment for bribing Members: of Legislature in an elec- 
tion for United States Senator—A press dispatch dated Helena, 
Montana, December 28, 1899, says: “In a unanimous opinion, 
handed down by the Supreme Court to-day, Attorney John B. 
Wellcome of Butte is forbidden to practice before any court 
in Montana, on the ground that he was guilty of corruption during 
the recent session of the legislature j in paying a member thereof 
a large sum of money to secure votes, in the interest of the candi- 
dacy of W. A. Clark for United States Senator.—The American 
Law ‘Review. l 

x% 

Evidence : Direct Impeachment of Witness—Prevtous Contra- 
dictory Statements—Witness cannot testify as to what he did 
say.-In the case of Martin v. Stute,* it was ruled that a witness 
who,,for the purpose of impeachment, has been asked whether he 
‘did not make certain contradictory statements to a certain person 
which he denies, cannot be permitted’ to state what he did say to him, 
where accused was not present, until the introduction of evidence 
that he did make the statements inquired about. 


In giving the opinion of the court upon this.point Mr. Justice 
Hood said :— 


The testimony of State witness Higgins of the conversation had 
between him and the defendant’s father was. hearsay, and ought 
to-have been rejected. The preyious effort of the defendant to 


Ce ued 


* 25 Sonth Rep. (Ala.) 255... . 


an 
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impeach the witness by asking him if he did not, at that time arid 
place, make a particular statement, contradictory of what he had 
testified on the stand, and the simple denial of the witness that he 
had made such a statement, not going into the supposed conver- 
sation at all, did not authorize the State to prove the statements 
really made by the witness in the coversation. The time for the State 
to consider what further right it had to bring out what the witness 
had said in the conversation was not until the introduction by the 
defendant of other impeaching proof, showing that he did make 
the contradictory statement inquired about. Having denied that 
he made such statemeng, he stood unimpeached, until, by evidence 
introduced by the défendant, which the jury believed, it was shown 
that he did make it. The State could not support the character 
of its unimpeached witness in: that way. The court erred in allow- 
ing the evidence.—The American Law Review. 


* 
* * 


Support of Land :—Deprivation of, by Draining an Asphalt 
Lake—In the case of Trinidad Asphalt Co, v. Ambard,* the Judi- 
cial Committee of the Privy Council held (reversing the Supreme 
Court of Trinidad and Tobago) that “a viscous and semi-fluid 
substance, such as asphalt, with no angle of repose, is not to be con- 
sidered on the same footing as, water, and an action will lie for the 
withdrawal of support from land by the draining away from under 
it of such asphalt by the proprietor of adjacent land, and also for 
the value of the asphalt so removed.”—TheAmerican Law Re view: 


` Dead bodies: Right.of husband to prevent removal of wrfe’s 
remains.—The Chancery Court of New Jersey, in Tappin y. Mori- 
arty,t discuss at great length, citing numerous authorities, the 
right of relatives of deceased. persons in their bodies, as property. 
In this case it was held that a husband had no such property rights 
in the body of his deceased wife as would allow him to prevent her 
father from removing her body from one lot to another in the same 
cemetery.—The American Law Review. 


X 
* * 


Boycott : Liability of Conspirators for Damages.—In Webb v. 
Drake, 26 8. Rep.791, it appeared from the evidence, that the plaintiff 


* §] Law Times Rep, 132. + 44 Atl. Rep. 469. 
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had been for several years assessor of the parish of Webster, inthe 
State of Louisiana. While acting in his official capacity, he incurred 
the ill-will of the defendants, who were prominent business men, mer- 
chants and bankers in the town of Minden in that parish. The plain- 
tiff Webb conducted a hotel in Minden, which he alleged, “ was 
regarded as the best in North Louisiana, and received the entire 
patronage of the travelling public, and especially of ‘drummers 
who patronized it in preference to any other hotel.” He further 
alleged that the defendants, individually and collectively, illegally, 
wantonly and maliciously, determined to destroy his hotel business, 
to ruin him financially, and to disparage him in public esteem ; anid 
that they proceeded to carry the said dotermimition into effect, by 
giving it to be understood that they would buy no goods from 
diummers who stopped at his hotel, and by dissuading drummers 
from patronizing him, with the result that drummers who had been 
his patrons ceased to stop at his hotel, and that ina short time he was 
obliged to close his hotel for lack of patronage. The Supreme 
Court of Louisiana, in affirming a judgment for damages rendered 
by the district court for plaintiff, held that when it appears that 
several persons have similar or idétitical grounds of complaint, and 
entertain like feelings of resentment ‘against another, and when, for 
the gratification of such feelings, they, by their acts and utterances, 
endeavour to destroy his business, éach ‘being aware of the feelings 
and doings of the other, and approving the results accomplished, 
there is sufficient evidence of a combination or common purpose , 
and that such persons are properly joined as defendants in an 
action for damages, and are liable in solido for punitory and exem- 
plary, as well as actual damages.—The American Law Review. 





suey 
NOTES OF AMERICAN CASES. 





Insulting and indecent language used to and about a woman 
riding on a street car, by one of the-catrier’s employees in charge 
of the car, is held, in Knoxville Traction Co. v. Lane (Tenn.), 46 
L. R. A. 549, to make the carrier Hable to her for damages, irres- 
pective of any question of negligence in employing him, or of any 


authorization or ratification of his conduct. 
#% 
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z The'mistakè of a street-car conductor in punching a “transfer - 
ticket ‘so as wrongly to indicate the hour of its ‘issuance-is heldcin- - 
O’Ruke v. Citizens’ St. R. Co. (Tenn.), 46 L.R. A. 644, insufficient: . 
to defeat right of passage thereon ; and the passenger is not bound 
‘by: an unreasonable condition’ printed on “the transfer, -requiring 
him-to-examine.the date,’ time, and direction; and that the pay his - 
fare in’ case of spate; ‘and then apy. at the company’s ‘office for 
reimbursement. © ` ree ie a E 


sot 4 


<A nation, state or eE which idas larid ‘3 sans 


use for a park is ‘hes, în Devanport v. Buffington (C.-C. Ap..8th . 
©.), 46 L. R. A. 877, to be as conclusively estopped as a private pro- 
prietor would be from revoking’ that dedication, from selling’ the 
park, and and trom appropriating’ the land to other. purposes’ after 
lots ‘ hav e i sold, the town settled, and the ee Bi 


| ex mo a 
"The marriage of a person who has’ ‘not radai the age:of : 
statutory competency, but who is competent by ‘the common law, is - 
held, in State eg rel. Scott v. Lowell (Minn:), 46 L. R. A. 440, to be 
not void, but only voidable by-judicial-decree of nullity at the elec- 
tion of the party under the ape of consent, exercised at any time 
before reaching such age, or afterwards if the parties have not 
voluntarily cohabited after reaching such age. It is therefore held 
that, where a girl only thirteen years and eleven months old | 
matries,-her father has no legal right to restrain her ‘from living l 
with her ia pag if she so elects. l 
À aotr aie takes an assignment of a life insurance pales 

to secure his debt is held,.in,Morris v. Georgia Loan,.S. & B.. Ço», 
Ga.), 46-L. R. A. 506, to. be entitled to retain out of the proceeds: 
of the policy an amount ‘sufficient to pay the debt with, all ad~. 
-vances made to keep the.policy, in force,.and,js required to pay:any 
balance to the persons ; named, inthe policy..as beneficiaries or. 


payee ie ae = 8 y% ng eae tay Ae ar 5 
- ‘ % * - et- . 


- Death . a by unconsciously and unintentionally oie 
gas while:asleep. ‘is. held, in Fidelity & C. Co. v. Loewenstein (C, - 
C: App. 8th C.), 46 L. R. UA, 450, to be swithin an accident + ‘pokey. 
against injuries “ through external, violent and accidental means,” 


A 
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and not within an exception of “ injuries, fatal or otherwise, resulting 
from ‘poison or anything accidentally ‘or otherwise taken, admi- 


nistered, absorbed or inhaled.” 
Pa 
A chattel mortgage withheld from record beyond a tim 

reasonably necessary for its prompt recordation is held, in Ruggles 
. v. Cannedy (Cal. 46 L. R. A. 571), to be void as against creditors 
whose claims have arisen between the date of its execution and the 
date of its recordation, even if they have no lien, where a statute 
requires a record as a condition of the validity of such a mortgage 


° * hS 
as against creditors. a 


* 
* * 


The removal of a judge from office far purely economic reasons 
not personal to him or relating to his administration of the office is 
held, in McCulley v. State (Tenn.), 46 L. R. A. 567, to be not. 
authorized by a constitutional provision for the removal of a judge 
by concurrent vote of both houses of the general assembly, after 
notice to the judge, accompanied with a copy of the causes alleged 
for his removal. z i 


REVIEWS. 





The Indian Stamp Act, IT of 1899, with Notes, by K. JAGAN- 
NATHA AIYAR, B. A., B, L., Vakil of the High Court, Madras. Price 
Rs. 4. & 3 | 
We have very great pleasure in recommending this excellent 
book to the profession. The author has collected together all the 
information that judges and practitioners are likely to need on 
questions of Stamp Law. He gives a brief account of the history 
of the Stamp Law in the various'prdvinces of India in a well- 
written introduction, in which he notices also the principal changes 
introduced by the present Act, and adds notes on the construction 
of Documents and Statutes, Delegation~of legislative powers to 
public functionaries and local bodies and other questions. Some of 
these the author might have well included in. the body. of the 
book. The appendices area moss important portion of the work. 
The fiscal enactments that were in force in the different provinces 
from the earliest times, and all rules framed thereunder as well 

6 
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as the English Stamp Act of 1891 and Stamp Duties Management 
Act of-the same year, are collected therein. 


The notes are neat, succinct, clear and exhaustive. In this 
‘respect Mr. Jagannatha Aiyar’s book is superior to most Indian 
‘commentaries, The English precedents are also carefully noted 
under the appropriate sections, and the distinction between the 
English -and Indian laws is pointed out where necessary. The 
author’s own’ suggestions which, we regrét are so few, are sound 
and sensible. “We have noticed a few errors of grammar and idiom, 
but, have no doubt, they will disappear in the next edition. On the 
whole Mr, J aganpetha Aiyar s work is one of the best we have seen 
on the subject of Stamp Law and will be found an invaluable help 
by the profession. We offer our congratulations to the author - 
on the success which he has achieved in what, we believe, is his first 
venture as a commentator. The get up of the book leaves nothing 
to be desired. 
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We beg to E ma thanks the receipt of Hie following 
publications :— 


The Law of Bailments, by Edward Beal, published by Butterworth & Co., 7 
Fleet Street, London, E. C. 

Interpretation of Wills & Settlements, by Underhill & Straham, published | 
by Butterworth & Co., 7 Fleet Street, London, E. C. 

The Indian Stamp Act, If of.1899, with Notes, by K. Jagannatha Aiyar, 
B. A. BL. Price Rs. 4. 

Harvard Law Review, Vol. XIII, No. 6, 

Calcutta’ Weekly Notes for March and April 


Allahabad Weekly Notes for do 
Albany Law Journal for do. 
Bombay Law Reporter for do, 

The Law Students’ Helper’ for. do. 

The Law Students’ Journal for do. : 
_ The Groen Bag for . do. 

The Canadian Law Times for: >- -do. . 

The Educational Review for . do 
- The Canada Law Journal.for do. . ie. 

The Kathiawar Law Reports for do, _ 


o- The Virginia Laiv’ Register for do. 
. ‘The Indiaw Review from February to April. 
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N. A, SUBRAHMANYA ATYAR v, QUEEN EMPRESS, 
I, `~ 


If the decision of the majority of the Full Bench in D’ Santos 
v. Queen Empress was remarkable for its incongruity in upholding 
the conviction of D’Santos and at the same time recommending ~ 
him to the mercy of Government, as if forsooth the crime of per- 
jury was an extenuation of the crime of bribery, both of which 
the Court found him to have committed, the decision of the majority 
in the case of Subrahmanya Aiyar v. Queen Empress is more 
remarkable for the startling conclusions of the Court on. several 
points of first-rate importance in the criminal administration of the 
country. A Bench of six Judges no doubt came unanimously to 
-the conclusion that the tender of pardon to D’ Santos was illegal ; 
and a majority of five, with the exception of Mr. Justice Boddam, 
were equally clear that he was wrong in joining the four charges. 
in one trial, contrary to the provisions of the Code of Criminal’ 
Procedure, and in directing the Jury that it was the duty of the 
committing Magistrate to examine the witnesses for the defence, if 
tendered (the learned Judge admitted that he had used the 
word incautiously in his charge). The Chief Justice also observes, 
apparently with the concurrence of Shephard and Benson, J.J., 
that it would have been more strictly regular, if the learned Judge 
(Mr. Justice Boddam) after recording the plea of guilty (of D’ Santos) 
had stated or recorded in set terms that he convicted the second 
accused (D’ Santos) on his plea of guilty. It is not our intention to 
dilate at present upon these several errors of Mr. Justice Boddam. 
-We confess, however, that we are unable to understand the difficulty 
of the Chief Justice m perceiving the reason for the provision of 
law that a pardon can be tendered only in a case exclusively triable 


å 
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bya Court of Session. If there is no difficulty in understanding 
why a pardon should be tendered at all to an accused person 
to make him a competent ‘witness against his co-accused, it is not 
difficult to imagine why the Legislature has limited such a power. 
Cases exclusively triable by a Court of Session ‘involve offences of 
greater magnitude liable to be visited with a heavier punishment, 
and if it is the policy of the law to prevent the escape of offenders 
from punishment in grave cases for want ofevidence, by converting 
an accused person who is an accomplice into Queen’s evidence by 
the tender of pardon, it is quite intelligible why the Code of Criminal 
Procedure provides gat the High Court or Court of Session may 
tender pardon only in cases exclusively triable by such Courts. The 
Legislature in its wisdom, which there is no difficulty in appreciat- 
ing, has resolved to restrict this exceptional provision of pardoning 
an offender, in order to secure the conviction of other offen- 
ders by his evidence, to the graver classes of crimes which are 
exclusively triable by the Court of Session or the High Court. 
We have not' the space; nor do we think it necessary, to enter 
upon a justification of the decision of the majority against Mr. 
Justice Boddam, upon the question of the mis-joinder of charges in 
one trial. As regards the observation of the Chief Justice we have 
referred to alréady, it is difficult to believe that His'Lordship would 
have overlooked. the fact that D’ Santos’ evidence against Subrah- 
manya Atyar could only have been procured on the tender of 
pardon, and the tender of pardon was impossible if the more strictly 
regular procedure had been followed of convicting D’Santos at 
once upon his plea of guilty ; for the pardon could not have been 
tendered to one found guilty, but only to one supposed: to have 
been guilty. Queen Ampi ess v. Kallu, I. L. R:7 A. 160. 


_ tis not our intention j in this paper to discuss the propriety 
of the conviction upon the evidence, upon the assumption that the 
decision of the majority on the questions of law is correct. We 
think if sufficient to indicate our view that it is impossible to resist 
the conclusive reasoning of the jadgment of Davies, J. 


Apart from these matters of minor importance, three questions 
of first-rate importance have been dealt with in the judgments of- 
the full Court, and wé propose to consider them and express our 
views thereon. i 
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¿In the trial-of Subrahmanya Aiyar and D’Santos before 
the presiding Judge at the Sessions, an illegal pardon was tenderéd 
to D’ Santos after he was placed in the dock and his plea of guilty 
was recorded. D’Santos was not at once convicted upon his plea, 
but was simply ordered to stand out, of the dock, and was in the 
course of the trial examined as a witness for the Crown against 
Subrahmanya Aiyar. The first question is whether his evidence 
was legally admissible against Subrahmanya Atyar. Although the 
majority of the Court, Davies, J. dissenting, were of opinion that the 
evidence was legally admissible, the whole Court agreed in putting 
aside his evidenceas utterly unreliable in comejdering the question 
of the guilt or innocence of E wyar. But it is 
impossible to say how far the jury might have been influenced by his 
evidence in finding. Subrahmanya Atyar guilty on the sixth 
count. Soa 
Upon the question of the admissibility of his evidence, with all 
respect to the majority, we feel no hesitation in expressing our con- 
currence in the opinion of Davies, J. The matter'appears to us to 
be clear both upon principle and upon authority. D’ Santos was an 
accused person placed in the dock to be tried at the same trial with 
Subrahmanya Aiyar. No oath could be administered to him under 
Section 842 of the Code of Crimmal Procedure. and Section 5 of 
the Indian Oath’s Act.- At the time he was placed in the witness 
box to give evidence against Subrahmanya Aiyar, he was an accused 
person who was notacquitted, or convicted, or discharged. If he, 
therefore, continued as an accused person at the time, the only 
condition under which he could be examined as a witness, was a 
legal pardon tendered to and accepted. by him under Ss, 337 
and 888 of the Code of Criminal Procedure. . It is conceded on 
all hands that there was no legal pardon which could alone remove 
the disqualification of D’ Santos to be a witness in the case. 


Again’ S. 843 providesthat no'inducement shall be’ offered 
except as provided in S.‘387.to make any disclosure. A disclosure, 
therefore, made by D’ Santos under the-influence of an illegal pardon 
in contravention of the provisions of 8. 343, is, therefore, evidence 
improperly received by the presiding J udge. It seems tous clear 
that evidence obtained under such circumstances cannot in any 
sense be regarded as legal evidence. ' ) 
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In Regina v. Remedios, 8, B. H. C. R, Crown cases, p. 59. 
Couch, ©. J., and Newton and Warden, JJ., upon a reference made 
by a Sessions Judge, quashed a conviction by a Magistrate of 
several persons: who were convicted and sentenced upon the 
‘eviderice of an accomplice who was placed in the dock along 
with the others, but-was illegally pardoned contrary to the provi- 
sions of the Code. of Criminal Procedure. In Reg. v., Hanmanta, 
I. L. R. 1 B, 610, where the offences charged were not exclusively 
triable by the Court of Session, but the Committing Magistrate 
‘pardoned two of. the accused, who were thereupon examined as 
witnesses for the n before the Sessions Judgeand were not 
placed on their trial before him,the evidence was held inadmissible. 


In Empress of India v. Ashgar AW I. L. R. 2 A. 260, where 
again one of the accused was illegally pardoned by the Committing 
Magistrate and examined as Queen’s evidence at the Sessions, not 
having been committed for trial, his evidence was held inadmissible 
by the Allahabad High Court. These cases have been quoted with 
approval in two later cases, Queen Empress v. Dala, I. L. R, 10 B. 
190 and Queen Empress v. Mona Puna, I. L. R. 16 B. 661. 


The Chief Justice argues in his judgment that the cases in I. 
L. R. 1 B. 610 and I. L. R. 2 A, 260 have no application, because it 
does not appear that ‘the accomplices whose evidence was rejected 
had pleaded guilty at the trial. The Chief Justice overlooks the 
fact that the accomplices in those cases had not been committed 
to the Sessions at all, and therefore those decisions are stronger 
authorities against the view of the Chief Justice in the presént 
case, than if they had been committed and had pleaded guilty 

at the trial. 


The Chief i nates points out that although D’ Santos had not 
been convicted, his trial was at an end, and, therefore, it was compe- 
tent to the Court to examine him as a witness for the Crown. If, 
as we have already pointed out, D’Santos’ trial could only be 
_ terminated by acquittal or conviction or discharge or by the tender 
of a legal pardon, the mere recording of the plea of-‘ Guilty.’ could 
not in any manner terminate the trial of D’Santos so as to render 
him a competent witness, S. 271, cl. 2, says that an accused person 
who pleads. guilty may be convicted upon his plea or tried, At the 
time that. D’ antos was examined as a witness he had not been 


5 


‘PARTS V & VI.] THE MADRAS LAW JOURNAL. : 177 


convicted upon his plea. The suggestion of the Chief Justice that 
the word ‘convicted’ -in that section means ‘sentenced’ cannot be 
reasonably entertamed for a moment ; and the various sections: of 
the Code to which attention: was drawn are conclusive against the 
view that conviction means sentence in the language of the Code. 
The Chief Justice asks the question, where is there any provision 
in the Code of ‘Criminal Procedure abcut sentencing a convicted 
person overlooking the obvious fact tat the Penal Code makes 
that provision? If the word convicted in S. 271, cl. 2, does not 
mean sentenced as suggested by the Caief Justice; it follows that 
D’ Santos who had not been convicted ine proper sense of the 
term, was notwithstanding his plea of guilty, only a person supposed 
to- be guilty, to whom a tender of pardon could validly be made 
if the offences charged were exclusively ‘triable by a Court of 
Session. But as the tender of pardon was illegal,. because of the 
nature of the case and D’Santos.was en accused and nota con- 
victed person, his evidence could not be legally admissible. There 
are undoubtedly cases where'a person noz charged with the offence 
for which another person is tried though he may be an accomplice, 
may legally be examined as a witness foz the Crown. Itwas held 
in Sinclair’s case, 1 East. Pleas of thé Crown, 354, that a. person 
never arrested and against whom no process was issued is a com- 
petent witness, even if a principal offemler. In Mohesh Chunder 
Kopali v. Mohesh Chunder Dass, 10 5. L. R. 558, it was held 
that where a complaint was laid before a Magistrate agdinst 


A and B and process issued against A orly, B was a competent wit- 


ness on his behalf; and in I-L R.16 B. €61, which we have already 
noticed, it was decided that one of sevèra- persons who were arrested 
by the Police having been illegally d&charged by them was a 
competent witness.: These cases, howevez, -do' not' touch. the ‘present 
case where D’Sanios was committed alongwith Subrahmanya 
Aiyar to take his trial at the Sessions, aad where his trial had not 
legally terminated at the time that he was exdmined in thé' éase.. 
The Chief Justice says that the trial had practically terminated 
and that itis a mere’ technicality to-say that it Tiad not. If the 
trial had ‘practically terminated, it- would ‘not- be competent to 
Mr.. Justice Boddam to try D’Santos ater his plea of guilty. If 
instead of accepting his plea of guilty as Le did later on, Mr. Justice 


-Boddam- had proceeded to try the case against- D’ Santos under 
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the- power conferred upon him by cl. 2. of S. 271, we feel 
confident. that no: Judge in the land would have ventured to 
pronounce the. trial illegal. Where is there’ thenthe practical 
termination of the trial with the plea of guilty? In Queen 
Empress v.. Chinna Pavuchi, I. L.. R. 23 M. 151, decided by. 
Subrahmanya Aiyar and Benson, J. J., it was clearly pointed 
out that a. plea- of guilty does not ipso facto terminate the’ 
trial. This was further clear from the conduct of the trial- by 
the Sessions Judge in that: case, who did not remove the accused 
person from the dock after. he: pleaded guilty but considered the 
evidence’ adduced agganst him along with his plea of guilty. 
That decision has been.strangely misunderstood, as if it-laid down’ 
thatin some cases the plea of guilty might terminate the trial, while 
in. others it might not. The learned Judges. who- decided. that 
case expressly point out that after the plea two alternate courses 
are laid. down, of conyicting upon the plea or proceeding with 
the trial. Where-neither course was- adopted, as in the case of 
D’ Santos, it.is impossible to suppose that the trial has terminated. 
Reliance is placed by the Chief Justice upon the decisions on:S. 30 
of the Evidence Act which authorizes the taking into considera- 
tion of the confession of an accused. -person whois being jointly 
tried with another against that other. Those decisions lay down 
that if one.accused person has pleaded guilty. and is not being 
jointly tried after such plea with the other accused, his confession 
cannot. be taken into consideration., It may be-that in this case 
D’ Santos was not being jointly tried... But his trial certainly had 
not terminated.. He,was an accused person in the same proceeding 
who was charged together with Subrahmanya Atyar under the-first 
count and that charge had not been disposed of. There is no parallel 
between this case and.the decisions in which the case of’ one accused 
person ‘having been: withdrawn from the jury and. therefore having 
terminated, he is deemed to:be a competent witness against others 
originally indicted along with him... Great reliance -is placed 
upon.the judgment .in.Queen v. Winsor, L. R.1 Q; B. 290. - That 
was. not a decision upon provisions:similar te those contained-in ` 
S. 5 of the Oaths. Act, and the important circumstance -has been over- 
looked that inv: ‘that case the two accused persons were’ tried -in 
separate: trials. See-the. report of the casé at-p.291. We-feel; 
therefore, constrained .to-express|our agreement. with the-judgment 
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of Davies, J.,.and our respectful dissent with the conclusion of-the 
majority. 





IL 


The next point we propose to consider is the legality of the 
first count of the indictment. That thera is absolutely no precedent 
for such a count in this country goes without saying. There is not 
a single decision reported, or, we ventcre to think, unreported, in 
which a count of this description was sllowed to stand as part of 
the indictment. And.on the present occesiomthe Court was equally | 
divided (all the three Civilian Judges dezlining to be parties to the 
novel departure which the three Barrister Judges expressed them- 
selves inclined to inaugurate). The Chief ustice states the substance 
of the Ist count in these words “ the count alleges that the two accus- 
ed in the month of March 1896 conspired, and until November 1898 
continued to conspire, to extort money «nd obtain illegal gratifica- 
tions from clerks for the first accused, and that in pursuance of 
this conspiracy the first accused ‘obtained Dr himself through the 2nd 
accused divers sums of money from varicus individuals. The count 
specifies the moneys thus alleged to hava been obtained. For the 
purposes of the question now under cons deration, it is sufficient to 
say, that the sums of money thus specifiad are moré than threo in 
number, and that the period during which it is alleged those sums 
of money were obtained exceeds one’ year. The coint then charges 
both accused with having committed ar offence punishable under 
Ss. 109 and 384 and Ss. 109 and 161 of the Indian Penal Code. 


There can be no doubt that this count charges conspiracy and 
a continuing conspiracy to commit ‘varios ‘acts of extortion and 
bribery numbering about 41, as stated Ly Mr. Justice Moore. If 
regarded as an abetment of 41 offences of bribery or extortion 
the charge amounts to +1 abetments exiending over a period of 
nearly three years, which in no view of the provisions -of the Code of 
Criminal Procedure could be tried together. But the Chief Justice 
Shephard and Boddam, J.J., have held that the count charges only: 
one offence of conspiracy to vommit various acts of extortion and 
bribery, and the acts alleged to have been done in pursuance of the 
conspiracy: as regards whose number. here is no limitation, as 
merely: necessary to constitute the offence of conspiracy. Nobody 
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ever heard till the date of-this judgment of an offence of conspiracy 
in the abstract in this country. 

We are all, no doubt, familiar with the offence of conspiracy 
in the English Law which, in the langnage of Shephard, J., consists 
“in the agreement of two or more persons to do an unlawful act or 
to do-a lawful act by unlawful means.” The only substantive 
offence of ‘donspiracy: known to the. Penal Code is defined ‘in S. 
121A. But there is a conspiracy which is a species of abetment 
known tö the Penal Code. S. 107 ofthe Penal Code defines three 
modes of abetment: (1) by instigation, (2) by aiding, (3) by conspiracy. 
In the case of the last” species of abetment there must be an overt 
‘act done in pursuance of the conspiracy in ‘order to constitute the 
abetment. S. 107 deals with no offence but only with the definition 
of what an abetment is. S. 108 states that a person abets an. 
offence who abets either the commission of the -offence or the 
commission of an‘ act, which would be an offence if committed by a 
person capable in law of committing an offence with the same inten- 
tion or knowledge as that of the abettor. When we pass from the 
definition of abetment of a thing in S. 107, we have to note that all | 
the elements necessary to constitute an abetment are necessary 
under S. 108, and in addition; what is abetted must be an offence or 
an act which would be an offence, but’ for the incapacity of the. 
actor or the absence of- that mental condition in him necessary to 
constitute the commission of an offence. Where, therefore, the 
species of abetment of an offence is abetment by -conspiracy, 
we require the conspiracy and the overt act for the commission 
of an offence or the doing of an act, which will amount to an 
offence, but for the incapacity of the actor or the absence of a. 
criminal mind on the part-of the actor. Explanations 2. to ð to. 
§.108 refer to theact abetted. Both the Chief Justiceand Shephard, 
J., appear to us to hive grievously misunderstood the expression, 
forgetting the fact.that it refers to theact which, but for the incapa- 
city of the actor or the absence -of criminal intention on his part, 
would be an offence on his part. Again, when S. 109 says that 
whoever abets any offence, shall, if the act abetted is committed in 
consequence of the abetment* * * be punished with the punish- 
ment provided for the offence;-the phrase “act abetted” is a cam- 
pendious expression denoting the offence or the act which would be. 
an offence, but for the absence of those conditions in the actor which , 
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are referred to in §..108.. Again, when in Ss. 110, 111, 112 and 113 

and 114 there is reference to an act abetted, the reference is only to 

the act which is either the offence, or would be an offence but for the 

condition of the actor. :It- is. impossible -to :suppose : that - these 

sections makeany reference-to any act as the result of the conspiracy 

to constitute the offence of abetment.. It seems to-us impossible to 

misunderstand the language af the Code, and the.meaning appears 

to us ‘to bə clear that abeiment..by conspiracy amounts to an 

offence, only if it is an ‘abetment of-an offence or of ‘an.act which 

would be an offence but for tha incapacity of -the actor.. The overt 

act; which is the result of the conspiracy, Sdistinct from the act 

abetted, which is referred to in the-various sections just noticed. 

When we, therefore, talk of conspiracy: in-the first count, it is, a 

charge of abetment of. various offences which are specifically detailed. 
asthe receipt of moneys whether or not, as the,result of extortion, 

from various specified individuals, or. in other words of as .many 

abetments as there were distinct offences. of bribery or extortion, 
specified in the count. It is.impossible for a moment to regard 

these various acts of bribery and extortion as merely overt acts. 
which are necessary to constitute abetment by conspiracy, and the 
evidence of which is made relevant under S. 10..of the Evidence Act. 

If these are merely the overt acts: necessary to.constitute abet- 

ment by conspiracy, we are entitled to say that what.is charged 

under the Ist count is mere abetment of a thing. under. 8. 107 

which is no offence at'all; but not abetment of an offence under- 
Ss. 108 and 109. Further weare'entitled to say that thereis no 

specification in the count of the act made punishable under the Code 

apart froni the overt acts which ‘are mérely ingredients of abetment 

.by conspiracy. But it seems tous to be ‘special: pleading with a 
vengeance, tocontend -that the bribes'and extortions specified in the 

ist count are only stated es overt: acts necessary to constitute 

abetment by conspiracy, but not as offences whose abetment is. 
charged. Mr, Justice Shephard seems to be at a loss to see how an 

abetment of 10 murders can be punishable as 10 abetments. If the- 
10 murders are specific. offences, it is impossible to see how the 

‘abetments can‘ be otherwise than 10 offences:of abetment. Again we. 
find it difficult to understand how the:Cbief Justice and Mr. Justice 

Shephard. could -Subscribe-to the proposition that.a man remains, . 
eee as aii abettor, aluhough he may also be chargeable: for 
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having committed. the offence which he has abétted. We shall 
probably next be told that aman may aid or instigate himself to 
commit an offence and after the commission thereof be convicted both 
of the offence and the abetment. . We have no doubt that this pro- 
position will be scouted as absurd by the learned Judges. But it 
does not seem to us more easy to understand an abetment by con- 
spiracy by a person of an offence committed by himself. -Ill. 3 to 
109 furnish the refutation of the argument. 


“A and B conspire to poison Z. A in pursuance of the con- 
spiracy, procures the poison and delivers it to B, in order that he 
may administer it toZ. B, in pursuance of the conspiracy, adminis- - 
ters the poison to Zin A’s absence and thereby causes Zs’. death. 
Here B. is guilty of murder. A is guilty of abetting that offence by 
conspiracy, and is liable, to the punishment for murder.” See also 
Reg. v. Ramnarain, 4 W. R. Cr. 37. Mayne’s Criminal Law 441. 


N. A. Subr amunya Iyer having been charged in count No. 1 
with having received the bribes or committed the extortions speci- 
fied could not legally be charged with having abetted the commis- 
sion of the offences of extortion or bribery. The question is of such 
great importance to the criminal administration of the country, 
and the view of the three Barrister Judges is so novel and without 
precedent, that we hope the Judicial Committee of the Privy 
Council may be induced’ to depart from their general rule of not — 
entertaining appeals from criminal cases. We believe that the 
Chief Justice and Shephard, J., were not altogether satisfied 
with the conclusion at which they arrived on this point. For 
they agréed with the rest of the court in striking out the 1st count 
as the one in ‘excess ‘of the three that could be lawfully tried. 
The Chief Justice being one of the three judges who held that this 
count was not bad in law, that view should have prevailed under 
the Letters Patent, even though the court were equally divided. 
Moreover there is no reason why the Ist should have been selected 
‘to be struck out any more than the second on which the jury have 
pronounced the accused not guilty, or the 4th, on which the 
conviction was quashed or the 6th on which it was finally upheld. 
We may not unnaturally suppose that the- Chief Justice and 
‘Shephard, J, had some misgivings about the correctness of their 
conclusion from which their civilian colleagues dissénted. ` 


+ 


"x a — 





— 


PARTS V & VI] ‘THE MADRAS LAW JOURNAL, 183 
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THE next question of importance is one of considerable diffi- 
culty. The point arises in connection with the construction of S. 26 
of the Letters Patent. Having regard to the fact that the majority 
of the Court came to the conclusion that the joinder of the four 
counts in one trial was contrary to the provisions of the Code of 
Criminal Procedure, and the indictment was amended by the 
striking out of the Ist count, and all the evidence on that count 
was put aside, was it competent to the Court to take upon itself the 
functions of the jury and decide upon the guit or innocence of the 
prisoner upon the remaining evidence on record. The majority, 
with the exception of Davies, J., came to the conclusion that the Court 
had the same power as in appeal to arrive ata finding upon the 
remaining evidence. Davies, J., was of opinion that the Court could 
go into the evidence, but only ito {consider whether the jury was 
legally, bound to come only to the conclusion that the prisoner was 
guilty upon the remaining evidence or, in other words, whether 
an acquittal would be perverse. The language of the Statute is by 
no means clear, The words are, “The said High Court shall have 
full power and authority to review the case or such part of it as 
may be necessary, and finally determine such point or points of law, 
and, thereupon, to alter the sentence passed by the Court of original 
jurisdiction, and to pass such judgment and sentence as to the said 
High Court shall seem right.” S. 25 of the Letters Patent prohibits 
an appeal from any sentence or order in any trial before a Court of © 
original jurisdiction. The judgment of the Chief Justice, adopted by 
the majority, lays great stress upon the words “shall have full power 
and authority to review the case.” Reliance is also placed upon 
S. 167 of the Evidence Act, and upon the corresponding section 57 of 
Act IT of 1855, which must have been known to the Queen’s advisers 
in drawing up S. 26 of the Letters Patent as authorizing the Court 
to dispose of the case upon the remaining evidence on record. The 
obvious remark that occurs to one is, that S, 167 or its predecessor, 
could have no application to an appellate court that can only deal 
with points of law as in second appeals in civil cases or in appeals 
from jury trials in criminal cases. Because of the improper reception 
of material evidence, the High Court cannot,in second appeal, take 
upon itself the functions of a first appellate - court upon the facts. 
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Nor does it appear to us more competent to the High Court’in 
appeal from a trial by a jury ina Session’s Court to decide upon the 
balance of evidence excluding the rejected testimony. §. 537, 
which enacts the same rule with reference to irregularities in trials 
as §.167 of the Evidence Act with reference to the reception of 
inadmissible evidence, does. not appear to us to affect the question. 
The Calcutta and Bombay High Courts have come to opposite 
conclusions upon the point. See Wafadar Khan v. Queen Empress, 
I. L. R. 21 C. 955, Ali Fakir v, Queen Empress, Ib, 25, O: 280, and 
Biru Mandal v. Queen Empress, Tb. 25 O. 561, and Queen Empress 
v. Ramachandra Govind Harshe Ib. 19 B. 749. We must confess our 
preference for the Calcutta view on the question. It receives strong — 
support from the English case of Reg. v, Gibson, 18 Q. B. D. 587 
and the Colonial case of Makin v. Attorney-General For New South 
Wales, 1894 A. C. 57. The Bombay view is based upon the history of 
Indian Legislation, namely, 8. 57 of Act IL of 1855, S. 167 of Act I 
- of 1872 and S. 537 of the Criminal Procedure Code. The view of- 
the English Court in Reg. v. Gibson is the view of the Common 
Law, and the Privy Council took the same view under S. 423.of 
the Criminal Law Amendment Act of 1883. Assuming the Bombay 
view: to be correct with reference to cases in which evidence has 
been improperly received by the lower court in atrial by jury, does 
it follow that where there has been a mis-joinder of charges in 
one trial, it is competent to the appellate court to reject the 
evidence upon any one count or counts and to deal with the evi- 
‘dence upon the remaining counts. This procedure appears to us to 
be quite contrary to the provisions of the Code relating to joinder. 
Improper joinder is prohibited because the legislature assumes 
that the accused is sure to be prejudiced in the trial.. In cases of. 
improper joinder it is not competent to the appellate court in each 
case to proceed to determine whether the accused has been pre- 
judiced in the particular case. Improper joinder has been held in a 
series of cases to vitiate the trial altogether, (See In the matter of 
Lachminarain, I. L. R. 14, C. 128, Queen Empress v. Chandi Singh, 
Ib. 395, Queen Empress v. Fakirapa, Ib. 15 B. 491, Queen 
Empress v. Mati Lal Lahiri, Ib. 26 C. 560, The Queen v. Mussa- 
mut Itwâraya, 22 W. R.14, Pulisanki v. The Queen, Ib. 5 M. 20, 
Kotha Subba Chetti v. The Queen, Ib. 6 M. 252, per contra Queen 
Empress.v. Ramanna, Ib, 12 M. 273) and the appellate court has 
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directed a‘ retrial instead -of PR kaa the® Evidence. ‘on the . 
counts that were held to be good., 


But itis er that- the language ¢ OL clause 26 of the Letters 
Patent is wider and gives larger powers to the Court. Whatever 
_may be the meaning of the words “full power to review the case” 
and “pass such judgment or sentence as shall seem right”, itis clear 
that S. 587 of the Criminal Procedure cannot- in terms apply to a 
case, under clause 26 of the Letters Patent, nor can S. 167 of the 
Evidence Act apply, as already pointed ont by us. Butif the words 
of clause 26 we have above quoted bear the construction put upon 
‘ them by the Court, there is an end of the matter. Similar provi- 
sions are found, m the Crown Cases Act, 11 and 12 Vic., Ch. 78, S. 2. 
Inthe Presidency towns since the establishment of the Supreme 

Courts the same procedure has been adopted as in England. Trial 
by jury without any appeal from their verdict has been the right 
of every Indian or British: subject tried in the Presidency towns. 
No intention has at any- time been expressed of doing away with 
that right. On the other hand clause 25 expressly prohibits an 
‘appeal. What reason is there to suppose that’ the moment a point 
or points were raised by the presiding Judge or certified by 
the Advocate-General, the High Court became fully clothed with 
the right to come to its own findings upon the evidence in the place 
of the findings by the jury. If in the case of trial by jury inthe. 
mofussil, which is a mere creation of recent ‘enactments where , 
it does not apply to all cases, where the verdict of a bare ma~ 
jority prevails, and where the Judge disagreeing with the verdict. 
may refer the case to the Higa Court which may then come to its 
own judgment on the evidence, the sounder‘view accepted by the 
Calcutta’ High Court is that tae High Court cannot upon rejec- 
tion of some evidence, pronounce its own judgment on the evidence, 
but can only order a retrial, it seems to us that strong reason is re- 
quired to shew that in the Presidency towns you can substitute the 
verdict of the Judge for that of the jury, although there is no 
appeal by law and the Judge’s difference is of no account against a 
unanimous verdict of the jury. It must be confessed, however, 
that in cases of improper raception -of evidence, not, be it 
remembered, of illegal trials as in cases of misjoinder, there is a 
considerable body of authority in favour of the view that under 
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clause 26, the High Court may decide upon the evidence, See. Reg: 
Navrojt Dadabhai 9B. H. R.3858, The Queen v. Harribole Chun- 
der Ghose I. L. R. 10. 207, Imperatria v. Pitamber Jina 
I. L, R. 2 B. 61. It seems, however, certainly doubtful 
whether these cases can be considered good authority after Reg. 
v. Gibson, 18 Q. `B. D. 587, and Makin v. Attorney General from 
New South Wales 1894, A. O, p. 57. The language of the Statute in 
the last case appears to be very similar to clause 26 of the Letters 
Patent, and the reasoning of the Lord Chancellor in the passages 
quoted by Davies, J., seem almost conclusive against the view of 
the majority. The Chief Justice says that there is no provision in 
the New South Wales Act, S. 428, corresponding to S. 167 of the 
Evidence Act. He seems to us to overlook the proviso to that 
section which enacts in- substance the provision of 8S. 167 of the 
Evidence Act, in the following words, “ provided that no convic- 
tion or judgment shall be reverted or converted or avoided in any 
case so stated, unless for some substantial wrong or other miscar- 
riage of justice.”- Upon this proviso the Lord Chancellor observed, 
and we venture to think that the observations are equally perti- 
nent to S. 167 of the Evidence Act as follows :— 

“Reliance was of. course placed upon the language of the 
proviso. It was said that if without the inadmissible evidence 
there were evidence sufficient to sustain the verdict and to show 
that the accused was guilty, there has been no substantial wrong 
or other miscarriage of justice. Itis obvious that the construction 
contended for transfers from the jury to the Court, the determi- 
nation of the question whether the evidence—that is to say, what 
the law regards as evidence—established the guilt of the accused. 
The result is that in a case where the accused has the right to 
have his guilt or innocence tried by a jury, the judgment passed 
upon him is made to depend not on the finding of the jury, but 
on the decision of the Court. The Judges are in truth substi- l 
tuted for the jury, the verdict becomes theirs and theirs alone 
and is upon a perusal of the evidence without any opportunity of 
seeing the demeanour of the witnesses.and weighing the evidence, 
with the assistance which this affords.” L. R. 1894 A. C. 69. 

Thus N. A. Subramanya Iyer, who was entitled to the verdict 
of the jury and who would in‘all probability and in our view of the 
law must certainly, have been acquitted by the jury—if the evidence 
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on the 6th count alone had been placed before them and, if their 
mind had not been prejudiced by a lot of inadmissible evidence, has 
been pronounced guilty upon the evidence by a majority of Judges. 
It is impossible to suppose that. even these learned Judges would. 
have decided as they have done, if they had not been of opinion that 
they had no power to order a retrial.. They had authority in I. L. R. 
1 C..207 and 9 B. H. C. R. 858, for the view that in a criminal case 
there is no power to order a retrial, unless it is expressly conferred 
by statute: Whatever may be the law as to retrial in cases of felony, 
see Reg. v. Bertrand, L. R. 1, P. C..520, there can be no doubt of 
the power to order a retrial in cases of bribery and extortion, 
which are misdemeanours. (See 3 B. H. R., at p. 27, Reg. v. Ber- 
irand, L. R. 1, P. C. 520 at 533, Aga Kurlodhi v. The Queen, 4 M. 
P. C. C. at 248, and also In re: Dillet, 12 A. C. at p. 470.) The 
language of clause 26 that the Court: may pass such judgment 
as seems right does certainly seem to include the power to order a 
retrial. It is not impossible to imagine that if the learned Judges had 
come to the conclusion that they had power to order a retrial, 
they would in view to the mass of damning evidence, which was 
excluded as inadmissible, have simply ordered a retrial of N. A. 
Subramanya Aiyar instead of assuming the questionable role of 
Judges of facts.. We are not concerned with the result to 
N. A. Subramanya Aiyar himself.. Several of the propositions of 
law laid down are of serious moment to the interests of criminal 
administration. It is matter for regret that the collective strength 
of the High Court was not in a position to extricate Criminal 
Justice from the peril into which it had been thrown by the series 
of blunders made by Mr. Justice Boddam. . 
- TOPICS OF MALABAR LAW. 
| IVe ., l 
| _ Karyavan—His POWERS OF DELEGATION. 

The. question sometimes arises whether and how. far a karna- 
van of a.Malabar .tarwad: may delegate. his powers as karnavan 
either to another member of the tarwad or to a stranger. This 
question has sometimes been needlessly confounded with another 
and-- very- different, question,. viz, whether. the karnavan . may 


+ 
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renounce his position and ae as manager. To our mind the 
latter.question does not seem to presentany serious difficulty. Take 
.a Hindu family governed by the Mitakshara Law and consisting, 
say, of a number of brothers and their issue. Can the eldest of 
the brothers who, in law, is entitled to manage the affairs of the 


-family until partition, say that he is unwilling to have the trouble . 


of managing, and give up the management? . If he may do so, the 
karnavan’s position to our mind is.exactly the same. We think it 
is open alike to the manager of a Mitakshara family and to the 
karnavan of a Malabar tarwad. to abdicate and renounce his 
rights to manage the family or the tarwad.- It is no doubt true 
that the renunciation of the rights would involve also the abandon- 
ment. of the duties of the manager: and itis also true that mere 
duties cannot be renounced. But where rights are coupled with 
duties, unless the rights are. merely incidental to the performance 
of the duties which are regarded as paramount, we think the sound 
view to be that a person may relieve himself from the responsibility of 
having to. discharge the duties by -giving up the .rights. For 
instance itis undoubted law that an heir may, if he chooses, give up 
the property to which, by law he is entitled, in which case he will also 
be free from the duty. to discharge the debts and perform the 
other obligations to which the estate is subject. Here there is no 
doubt a combination of rights and obligations : but a man need not 
undertake the obligations, if he is willing to forego the rights. Take 
again the case of a trustee. No one is bound to accept the position 
of a trustee : and one who has accepted it is entitled to get himself dis- 
charged by applying to the Court or by taking the other necessary 
steps for the purpose. Similar observations are applicable to an 
executor or administrator. Very different is the case of the duty of 
a parent to maintain his or her infant child, or vice versa of a child 
to support an aged parent. These are cases of duties merely and 
not of obligations attached to rights. It is essential in the 
interests of society that such duties should not be capable of being © 
renounced, For there would be no one else to discharge them. 
They are natural obligations which every member of society what- 
ever be his position or-wealth is bound to perform. The position 
of a natural guardian is probably very similar,thoug hit may be 
doubtful in the,case of one who is not the father or mother of the 
infant, how far he or she is bound to accept, or whether he or she 
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is not at liberty to refuse, the position of a guardian. However 
that may be, it seems to us to be clear that the karnavan of a 
tarwad is at liberty to give up his posicion as manager. He in 
common with the other members of the tarwad is an owner of the 
tarwad property. In addition he is entitled to manage the tarwad 
property on behalf of the tarwad : and if ae does so, he is bound to 
maintain the other members of the tarwad and do the duties of 
manager as the representative and in the besi interests of the 
tarwad. But what is there in this which makes it improper or 
inexpedient that he should be permitted to give up his position 
as manager? It is open to the Cours to remove him if he 
shows himself unworthy of the position by mismanagement or 
otherwise. Why should he not be competent to renounce 
the managership voluntarily? It seers to us to be impossi- 
ble to say that his position is one mainly of obligations to 
which rights are attached merely incilentally. It is the case 
of rights to which obligations are attached. There is one class of 
cases where rights coupled with duties cannot be renounced at 
pleasure. In the case of contracts where a contracting party is 
entitled to rights and has to discharge certain obligations, 
he cannot ‘renounce the obligations without the consent of 
the other party to the contrast: * Ferrow v. Wilson, L. R. 
4. ©. P. 744, Humble v. Hunier, 12, Q. B. R. P. 310; Arkansas 
Valley Smelting Company v. Belden Mining Company, 127, U. S. R. 
379, and Namasivaya Gurukkal v. Kadır Ammal, I. L. R. 17 M., 
168. But we have not been able to find any authority for holding 
that this rule is applicable to cases where the rights and the obliga- 
tions are not the result of contract. In stch a case, unlike the case 
of contracts, the will of others was not instrumentalin briuging the 
rights and the obligations into existence ; and the others cannot claim 
to be consulted before the rights and obligations are put an end to. 
Again there is no practical injury to tha tarwad in allowing the 
karnavan to renounce his position: and in cases when the karnavan 
has a great deal of private property and she anandravans are only 
distantly related to him, or where he is unable to manage without 
friction or is incompetent to do so, 1t will be so the manifest advantage 
of the tarwad that he should be able to ‘give up his management. 
The result of his doing so would, of course, be that the senior 
anandravan would step in and take his plece, and he himself would 
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thenceforth have the rights of an anandravan in the same manner 
as if he had been removed by decree of Court from the karnavanship. 


The Judicial Committee of the Privy Council have decided in 
Behari Lalv. Madho Lal, J. L. R.19 C. 236, that a Hindu widow 
may renounce all her rights in the properties inherited’ by 
her from her husband so as to accelerate the succession of 
the nearest reversioner of her husband who would succeed 
to the estate, if she had died at the time of renunciation. 
And a Brahmin by becoming a Sannyast renounces ‘all the 
property that he then holds; his entrance into the order of 
Sannyasi works his civil death and his heir succeeds at once to his 
properties. There is no reason why any one should not renounce 
any property that he has, What the result of such renunciation 
may be in any particular case, whether it is to make the property 
res nullius as m the Roman Law so that any one who takes posses- 
sion of if becomes its owner, or whether itis the acceleration of 
the succession of his own heir, itis not necessary here to discuss. 
In the case of ancestral property owned by a Hindu ‘the result 
would be the same as if the person renouncing died when the re- 
nunciation was made. Soin the case of a mere right of manage- 
ment, with the difference that a-karnavan who gives up the right 
‘of management will not- thereby forfeit his joint ownership in the 
tarwad property or his right to maintenance or any other rights 
unconnected with the right of management. He would, in fact, 
simply revert to the position which he held as anandravan before 
he became the senior and succeeded to the office of karnavan. ` 


There is really no case deciding that a karnavan cannot renounce 
his position so as to let in his senior anandravan. Butwe find dicta 
or statements now and-then to that effect, It will be found on 
examination that they are due to the confusion between renuncia- 
tion which isa unilateral act of abandonment and delegation which 
is a species of transfer. 


There can, to our mind, be no doubt that karnavanship 
cannot legally be transferred. A karnavan may no doubt appoint 
an agent who will be responsible to him, but he cannot. make an 
out-and-out transfer of his duties as manager. His rights and 
‘powers are personal to himself, and if he does nob care to. exercise 
them, the next anandravan is entitled to succeed to the place. By 
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their very nature they are incapable -of transfer. The duties 
„Of a karnavan are-similar to those of a tzustee; and-as in the case 
of a trustee, he cannot delegate any functions which involve the 
exercise of discretion, but only acts of a ministerial nature. He 
may, no doubt, like a trustee appoint an agent to work under him 
and subject to his control. But if he-purports to make a complete 
delegation of his rights and duties, it would be void. See Lewin 
on Trusts, 9th Ed., pp. 272-3. If, therefore, a karnavan purports to 
delegate all his rights and obligations eitaer to another member of 
the tarwad or to a stranger without any power of revocation; the 
Court will not give effect to such an instrument, but treat it 
merely as a power of attorney and hold the karnavan entitled to 
revoke it. In Cherukomal v. Ismalu, 6 M. H. C. R. 145, a karar 
executed by a karnavan in favour of an anandravan provided as 
follows :— As I have handed over- to my anandravan Achyutan 
the lands before allotted to my maintensnce, not only there is no 
tarwad property in my possession or under my control: but I will 
not interfere with any property or with the affairs of the tarwad : 
and if I interfere it shall not be valid.” Holloway, Acting ©. J., 
and Innes, J., construed the instrument as a power of attorney and 
held that the clause against revocation eould not be given effect 
to. There can be no doubt of the souncness of their Lordships’ 
view. Such a clause would be invalid in the case of any power of 
attorney. And if we look at the instrument as a transfer of the 
right of management, such right, as we Lave already pointed out, 
is inalienable. . Holloway, O. J., said- thet it was unnecessary to 
consider whether by contract, a karnavan could part, so as to be 
unable to resume them, with the. privileges and of consequence, 
with the duties which attach to his position as karnavan. The 
learned Judge proceeds to say that there are two marked classes 
of exceptions to the general rule that a Derson may renounce his 
rights—(1) rights and duties prescribed by an absolute law and 
(2) rights inherent in man as man or the natural conditions which 
are the source of rights of condition. A man may renounce a 
concrete right, but not one arising from & natural condition, The 
learned Judge does not say under which of the two classes he 
brings the right of the karnavan. Thəre certainly are rights 
resulting from natural conditions which cennot be renounced ; such : 
for instance, is’ the right to one’s life anc personal liberty or the 
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“right to one’s reputation. But we do not think tights of property 
come under this: head, not even the right to maintenance ‘out ‘of 
particular property. The right of management seems to us to be a 
mere right pertaining to property though it results merely from 
one’s natural position as the senior male member of the. tarwad. 
‘Nor is it to our mind a right prescribed by an absolute law 
though we are by no means confident that we understand the real 
“sense in which the learned Judge uses that expression. Innes; J., 
says, “If, on the other hand, the intention of the karnavan: as 
expressed by the document were to transfer his rights absolutely, it 
would be, I apprehend, an invalid instrument. A man. cannot 
assign obligations without: the: consent or authority of those. to 
whom the duties are owing. And wheroas in the ‘present case 
` rights are co-existent with and inseparable from obligations, so 
that the assignment of the one cannot be effected’ without the 
assignment of the other, there can be no valid transfer of rights 
without the consent and authority of those interested in the per- 
formance of the obligations.” We quite agree with the learned 
Judge that an-assignment or transfer of the karnavan’s rights would 
be invalid. He has no power to put any other particular person 
in his place. Buta mere renunciation stands on a quite different 
footing. The karnavan does not by renouncing purport to put any 
particular person in.his place:“he merely withdraws himself, and 
“then the next anandravan steps in by operation of law to the 
vacant office. The learned Judge-was not dealing with this ques- 
“tion, and the case did not raise it. Holloway, O. J.’s observations 
“as to renunciation of rights generally were not really pertinent to 
tho case. “In Appunni v. Shangunni, 6 M. iH. C.: R. 401;: the 
question was similar to that in the previous case. Holloway; J, 
“referred (see page” 407) to his observations in Cherukomal v. Ismala, 
. 6M. H. C. R. 145, as-to a karnavan’s powers of renunciation of his 
status as karnavan, But, the question did not arise for decision, 
and the case was disposed of on the ground that the instrument in 
‘question in the casé was but a power of attorney and as such 
Ñ revocable and not binding on the karnavan who executed it. 
" Scotland; C. J., said- “such arrangement operated ‘only as a per- 
sonal renunciation’ and' delegation of the rights of- management 
possessed by the thén head’ of the tarwad, and assuming it'to be 
“irrevocable -by him (a point on which ‘at present I ‘entertain 
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zdoubts) it is not binding on the 8rd defendant who is admittedly 
“the head of the family by seniority.” It is unhappy that” the 
learned Judge. speaks of renunciation and delegation together as if 
they were the same thing. Itis noteworthy that the learned Judge 
was not clear that’ either the one or the other was illegal. In 
Govindan v. Kanaran, I. L. R.1, M. 851, Innes and Kindersley, 
' JJ., merely re-affirmed the proposition that a karnavan may revoke 
an arrangement by which a junior member was appointed to manage 
"` a portion of the family property. In Chappan Nair v. Assan Kutti, 
I. L. R. 12, M. 219, a karnavan who was sentenced to a period 
of imprisonment for a criminal offence delegated his functions to his 
son who was of course not a member of his tarwad, Muthuswami. 
Iyer andParker, JJ., held that it was void. Their Lordships said 
“ There can be no doubt, and it is not denied for the’ respondent 
that karnavanship, as recognised in Malabar, is a birthright inhe- 
rent in one’s statas as the senior male member of a family. It is 
therefore a personal right, and as such it cannot be assigned to a 
stranger, either permanently or fora time. If it can be delegated 
at all, it is capable of delegation only to “member” of the 
tarwad,’ the principle being that the de facto’ manager‘ assists the 
karnavan during his pleasure and is entitled to do so’ by reason 
of ‘his connection with the tarwad and his ‘interest-in its pro- 
perty. We are referred to`no decided cases’ in support ‘ofthe 
- proposition’ that karnavanship is an alienable interést, or is capable 
of being’ delegated to a stranger to the’ tarwad. If such were 
the case, a Moplah may become the karnavan of a Nair tarwad, 
and the anomaly would be apparent, when’ it’ is remembered 
that’ the karnavan has to preside atthe tarwad’ ceremonies as‘its 
' representative in addition to managing the tarwad property. The 
decision in this case must, in our judgment, depend on the construc- 
-tion of Exhibit B.- If it is an assignment of the right of karnavan- 
' ship, it’ is void, though for a term only, on the ground that the 
' delegate is nota member of the tarwad. If, onthe other hand; it 
“is a power of attorney limited to management of specific property 
as an agent subject to the general control of the karnavan, it may 
‘be valid’on the ground that the karnavanship is not the intérest 
assigned or delegated.” It will be observed that‘in this case also’ the 
question of the validity of ‘2 mere’ renunciation as opposed’. to 
‘delegation did” not arise. The’ law; as to’ delegation: is clearly 


PARTS V & VI. ] . THE MADRAS LAW JOURNAL. 195 


by anticipation; pronounce any person unfit for the office of karna- 
an when he becomes entitled to it. It seems to us to be equally 
clear that they-cannot curtail the rights either of the karnavan 
for the time being or of anybody else who succeeds to the place of 
manager without .his consent. It is reasonable to hold that where 
any particular member whether karnavan or not agrees to certain 
regulations for the well-being of the tarwad, he is bound by them. 
It may also be conceded that where all the adult members of 
a tarwad agree to any regulations acting bonafide in the inter- 
ests of the tarwad, the minor members are bound by them and 
cannot question them unless they show fraud on the part of 
those that framed the regulations or show that they are so obvi- 
ously mischievous or subversive of the interests of the tarwad 
that they should not be upheld. Again since it is open to the 
karnavan himself to some extent to frame rules for the conduct of 
the business of the family, it may be held thatin so far as the indi- 
vidual interests of any member who dissents from the provisions of 
the family karar are not concerned, he cannot question them, If 
his right of maintenance is not affected and if the karar does not 
contain any provisions which are calculated to’ destroy the family 
property, a junior member would hardly find it possible to question 
the karar. With regard to his right of mainténancé, if the large body 
of the members of the family agree that a particular rate of main- 
tenance is reasonable, he would find it practically impossible to gét 
the Court to take a different view. © But we doubt whether’a karar 
entered into by a number of members fixing, say, a ‘certain rate of 
' maintenance for each anandravan is as such binding on any mem- 
ber dissenting from it or-not assenting to it either expressly or by 
acquiescence, It is difficult-to see on what principle it can be held: 
to-be binding on him. The members of-a family whether it bea 
Marumakkathayam Tarwad or a family governed by the ordinary 
Hindu Law: are not members of 'a corporation with a vote for 
each of its members. The votes of the majority cannot be held to 
be binding on thé niinority irrespective of the decision they’ arrive 
at. The rights and duties of thekarnavan ‘as manager and of 
other individuals'as members of the tarwad are the créature of 
Common Law and of usage. ` They may be affected so far as any 
individual is concerned by a contract-to which ‘he is a party, or by 
any usage of the family. ` And it ‘may be that- if all the members 
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of .a..tarwad for the time being agree they may create'a particular 
usage which may bind all those that may be born therein. But w6 
apprehend that no one can ‘be bound by a contract to which he is 
not an assenting party. l ' 


- We would summarise the result of the above observations as 
follows :— 


(1). A karar agreed to by all the members for the time 
being and intended to provide for the future manage- 

‘ment of the tarwad would probably be binding upon 

it including the members who are born in it after the 

karar. | 


(2). A karar assented to by all the adult members. for the 
time being is prima facie a binding agreement. . But 
it is open to those who were minors at the time to. 
challenge it by showing that it is the result of fraud 
on the part of those that entered into it or that-it 1s-so 

detrimental to the interests of the tarwad that it should 
not be upheld. - 


(3). A karar cannot without the consent of any member. 
curtail his rights as karnavan either at the time of the 
karar or in future, whether heis karnavan,at the time 
of the karar or becomes karnavan after the karar. 


(4). A . party to the karar cannot ordinarily dispute its bind- 
‘ing effect on him, 


(5). Where a karar is assented to by the majority of the ~ 
members of a tarwad, a junior member who does not 
assent to it will probably not be allowed to question 
it,unless his,right to maintenance is affected thereby or 
unless the rules enacted by the karar are so very inju- 
rious that in order to protect the tarwad it should be 
set aside. . 


There are very few precedents on the question of Family, 
Karars. Mr. Wigram in page 28 of his Commentaries refers to 
a decision of Justice Holloway as Sub-Judge that the “whole of 
the members of a family have a right by common consent to regulate 
the karnavan’s agency ;” undoubtedly so if the common consent 
includes the consent of the karnavan himself. This is what Mr. 
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Holloway appears to have meant, see another case A.8.471 of 1861 
decided by Mr. Holloway and referred to in page 29. of Mr. Wigram’s 
book, This is how Mr. Wigram understands Mr. Holloway; for he 
expresses the rule thus “ His powers of management can however be 
limited by contract.” Two other cases referred to by Mr. Wigram S.. 
A. 18 of 1880 and S. A. 357 of 1881 also seem to be instances where. 
the karnavan was also a consenting party. In Kanna Pisharods 
v. Kombéachan, I. L. R. 8, M. 381, Turner C. J. and Brandt J. held 
“Tt isin the power of the family with the assent of the karnavan to 
place a restriction on his ordinary powers.” In Komu v. Krishna, I. L. 
R. 11 M. 184 Muthusami Iyer and Parker JJ., observed in a suitfor 
maintenance by certain junior members based on a Family Karar. 
“ As tothe contention that he did notconsider the objection taken 
by the petitioner viz., that as the present karnavan of the tarwad 
he was entitled to set aside the karar sued upon, we are of 
opinion that the karnavan is not entitled of his own authority 
to set aside a family arrangement made on behalf of all the mem- 
bers of the tarwad.” The case is meagrely reported, and it does 
not appear whether the karnavan who wished to repudiate the 
contract consented to it while he was anandravan. If so, he, of 
course, could not dispute it. Moreover the claim made in the case 
was one for maintenance. It does not appear,whether the karnavan’s 
objection was to the award of separate maintenance altogether or to 
the amount claimed. In either case the Court has a discretion to 
allow the claim, and since the karar showed that a number of mem- 
bers of the tarwad considered the claim a proper one, the Court 
was exercising its discretion properly in allowing it.’ The learned 
Judges could hardly have intended to lay down generally that a 
karar entered into by some members would be effective to curtail 
the substantive rights of management'of ‘one who was no party 

to it. 





Nos 


NOTES OF INDIAN CASES. 





Ram Bharose v. Kallu Mal, I. L. R. 22 A.135.—A reference ‘to 
arbitration by one partner suing a strang er for the recovery of a 
debt cannot, itis held, bind the r vemainix g partners; because the 


partner suing has no authority in the ordinary course of business 
4 
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to submit any matter between the partnership and a stranger to arbi- 
tration. This no doubt appears to us to be good law. But the 
guestion arises how was the partner competent to sue alone. Blair, J. 
says “we have the authority of English cases for the proposition 
that a partner suing to recover a debt due to the firm is acting 
within the range of his powers.” That may be so; but it does not 
follow from this as stated by the learned Judge that one partner is 
authorised to sue alone for the recovery of debts due to the firm. 
The partners are in law joint promisees, and all of them should be 
parties to an action for the recovery of the debt. See S. 45, of 
the Contract Act. Although the opinion has been expressed that 
in the case of the death of any of the partners, the suryivors alone 
without joining the representatives of the deceased partners may 
sue for the debts due to the firm, we do not think there is any 
authority for the position that any partner may sue fora debt 
without joining the others. 


Venkatarama Ayyar v. Madalai Ammal, I. L. R. 23 M. 169.— 
When asingle Judge of the High Court declines to interfere under 
S. 25 ofthe Small Cause Act with the decision of the Small Cause 
Court or under S. 622 ofthe Civil Procedure Code with the decree 
or order of a Subordinate Court, it is held that such a declining 
to interfere is not a.judgment appealable under S. 15 of the 
Letters Patent. We think the matter depends entirely upon the 
nature of the: order. If the single Judge considers the points 
dealt with by the Court below and agreeing with the decision of 
that Court rejects a petition for revision, we fail to see why it is 
not a judgment. On the other hand if, without considering the 
correctness or otherwise of the judgment of the Court below, a 
Judge of the High Court simply declines to exercise his discretion. 
whether the record has ‘been sent for or not, it may be a case of no 
judgment. There has been any amount of confusion in the 
Madras High Court on the question as to what is a judgment with- 
in the meaning of the Letters Patent commencing from the time of 
DeSouza v. Coles, 3 M. H. C. R. 384. The cases on this point have all 
been collected ina critical notein 2 M. L. J. 848. Since that was writ- 

ten there have been other cases laying down conflicting rulings. In 
a recent case the Chief Justice'and Benson, J. held that an order 
refusing to cancel a transfer ór to review it was a judgment. We 
confess we are unable to reconcile that with the case under notice. - 
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“t Subbaraya Pillai v. Ramasami Pillai, I. L. R: 28 M. 171—An 
Interesting question of Hindu Law has been decided in this case by 
Subrahmania Aiyar and Boddam, JJ. A Hindu widow becomes a 
prostitute and acquires property by prostitution. The property 
must be regarded as a species of stridhanam. The question is 
whether her husband’s relations have any heritable right to the 
property after her death. The learned Judges have answered and, 


. we think rightly, that prostitution does not involve severance of the 
tie so as to destroy all heritable connection. The present question 


has nothing to do with the other point as to the prostitute’s own 
right to succession to the property of those with -whom she was 
connected. | 


SUMMARY OF RECENT CASES. 





Copyright—Music—Sheets of M oem 2 meas li Sheet 


— Directions for performance—Infringement. 
. Boosey v. Wright [1900], 1 Ch. 122, ©. A. 
The copyright in a sheet of music is the exclusive right of 
printing or otherwise multiplying copies of"it just as in any other 
work or printed matter. It does not canfer upon the owner of the 


‘copyright the right to restrain other people a producing tha 


sound indicated by the sheet of music. 


The defendants in this case sold certain perforated. papers for 
use in connection with an organ which | goes by the name of 
“ ®olian.” This paper, which was inserted in the organ, gradually 
unrolled itself as the organ went on working, and when the air 
escaped through the perforations produced the notes represented 
by the sheet of music invented by the plaintiffs. There were also 


- on the margin of the perforated sheets various directions for the 
- regulation of its time and expression which were exact reproduc- 


a 


tions from the plaintiffs’ sheet of music. The question was whether 
thesé perforated papers were copies of the sheet within the meaning 
of the Copyright Act and infringed the plaintiffs’ copyright: 


Stirling, J., held that inasmuch as the sheets were merely per- 
forated and contained no writing and were intended to be inserted 


in the organ so as to form part of the complex mechanism of the 
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organ, they cannot reasonably be considered as copies of the sheet 
of music; but that, in so far as they reproduced the directions from 
the shéet, there was an infringement of the plaintiffs’ copyright and 
tlie defendants should be restrained from inserting them in his 
paper. 

From this decision both the parties appealed. The Court of 
Appeal, consisting of Lindley, M. R, Sir F. H. Jeune, P., and 
Romer, L. J., observed that though perforated sheets might by. 
_ experts be read from as a sheet of music, yet it was primarily 
. intended for insértion in the organ, and that the word copy as used 
in the Act was not intended to cover such a perforated sheet and 
affirmed the judgment of Stirling J., on that point. On the other 
point, which was the subject of the defendants’ appeal, they held that 
the directions given in the sheet of music were meaningless apart 
from the other contents-of the sheet of music and could not be the 
object of protection as copyright and reversed the decision of 
Stirling, J. 





Bill of sale—Statutory Form—Stipulated dute—On or before 
November. | 


De Braam v. Ford [1900], 1 Ch. 142. C. A. 


l In this case a question arose in reference to the provision in 
the statutoryform of a Bill of Sale that there should be a stipulated 
date, as to what was the meaning of the words stipulated date, and 
whether the undertaking by the grantor to pay the principal 
_ amount on or before the lst of November satisfied the requirements 
of the form. l 


The Court of Appeal held in reversal of the judgment of North 
. J, that the correct meaning of the words stipulated date was the 
date'on which it became obligatory upon the grantor to make pay- 


` > ment, that, in the present case, November 1 was such a date not- 


withstanding the words “ on or before” and that the effect of the 

> words-“ or before” was merely to give the grantor an option to make 

payment ‘earlier and get rid of the bill of sale although the grantee 
could not insist upon being paid before the 1st of November. 


BRAA e ae a amen 
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-  Covenant—Restrictive covenant with second mortgagee—Under- 
lease by the first mortgagee and the owner of the ne of 


the underlease— Notice of covenant. 


John Brothers Abergarw Company v. Holmes [1 9007, ` 
1 Ch. 188. C. A. 


The owner of a leasehold public-house executed two successive 
mortgages of it to two different persons. The second mortgage was 
executed to the firm of John Brothers carried on by two persons 
specifically described therein. In further consideration of the loan 
the mortgagor covenanted with John Brothers, their execiitors, 
administrators and assigns, that he will buy his “ beer, wines and 
spirits” from the said John Brothers, so long as he, his executors, 
administrators and assigns were in possession or occupation. The 
transferee of the first mortgage and the purchaser of the equity of 
redemption jointly executed an ‘underlease.of the house to the 
defendant, The defendant having given six months’ notice of ‘his 
intention to discharge the second mortgage, began to buy his wines 
and spirits of strangers, whereupon the plaintiffs who had purchased 
the business of John Brothers together with the right of supplying 
beer, wines and spirits to the defendant, and had also taken assign- 
ments of the second mortgage and of the.-deed of ‘covenant, 
commenced this action to restrain the defendant by nye on from 
breaking the terms of the injunction. 


The questions raised in this case were (1) whether the covenant 
‘yan with the business so as to enure for the benefit of other -than 
the original firm of John Brothers ; (2) whether the defendant under- 
lessee who had knowledge of the covenant was intended to be bound 
‘and was bound by the covenant-; and (3) whether the fact that the 
first mortgagee was also an executant of the underlease conferred 
any better title upon the defendant and freed him from all E 
to the holder of the inferior mortgage. 7 


Kekewich J. answered the questions as s follows :-— (1) That 
having regard to the facts that the money was advanced by the 
firm and the firm name was used throughout both the deeds, it was 
clear that the covenant ran with the business and was not limited — 
to the firm -of John Brothers as:composed of at therdate :of the 

. covenant, and that this intention was not clearly expressed because 
: - the rules of conveyancing did not permit of a more clear expres- 
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sion ; (2) that the terms of the ‘covenant, though they did not ex= 
oesi include an underlessee, were wide enough and were intended 
to cover the case of an underlessee and that an underlessee with 
notice was bound (see Hall v. Hwin, 87 Ch. D. 74) ; (8) and that 
under the rulein Roach v. Wadham, 6 East, 289, that the descrip- 
tion of parties was immaterial and that the grantee must be taken to 
hold under the better title, the mortgagor-grantor having been in- 
possession of the property at the date of the underlease and having 
a right to demise the premises which must be considered . superior 
to the mortgagee’s right of demise under the provisions of the Con- 
veyancing Act, the underlessee must be held to be in undera demise 
by the mortgagor, and that he is not entitled to set up the first 
mortgagee’s title against the claim of the second mortgagee to - 
enforce the terms of the covenant. But as the defendant had 
offered to redeem the mortgage, Kekewich, J., without issuing an 
injunction, simply declared that the covenant was binding so long 
as the mortgage remained undischarged. 





Administrator—Trustee carrying on colliery business-—Injury 
to the neighbour’ s a aa to — ser 
rogatton. 


In re Raybould:Raybould v. Turner [1900], 1. Ch. 199. 


In this case it was held by Byrne, J., that where a trustee had 
a judgment passed against him for damages for injury done to 
some third person in the course of management of the trust estate 
and having acted reasonably and with due diligence was entitled to 
be indemnified from it, it was not necessary that the holder of judg- 
ment should recover personally from the trustee and the trustee 
afterwards apply to be indemnified from. the trust estate, but that 
the judgment-holder might be allowed to praceed Sireci against 
the estate and recover the amount. i 





Mortgage—Tie—Clog on’ Redemption. 
Rice v. Noakes and Co.—{-1900], 1. Ch. 2138. 


The question in this case was whether a restrictive covenant 
in a mortgage of a leas ehéld public-house that the mortgagor was 
to buy all his malt liquors’from the mortgagées’ brewery and no- 
where else could be mainiained after the payment of all the moneys 
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due upon the security. It was contended.on the authority. of 
Santley v. Wilde [1899] 2 Ch. 474, that it could, as the tie or rather 
the profits of the sale of malt liquors during the whole of the lease- 
hold term were part of the-charge upon the -property and that the 
only ground upon which such:a bargain could be interfered with 
was “fraud, oppression or overreaching.” 


Cozens Hardy, J., however observed that that case was distin- 
guishable as the tie was not expressed to be secured by the mort- 
gage, anh that the covenant could not’ be enforced after the pay- 
ment of all the moneys for the par meni of which alone the mortgage 
was in terms a security. 





Contract—Offer—A cceptance— Withdrawal of sal 
of letter of allotment to postman, 


' In re London and Northern Bank. 
He-parte Jones [1900], 1 Ch, 220. 


Where after 2 letter of acceptance had been delivered into 
‘the hands of a postman but before it was posted in the ‘office, a 
letter revoking the offer was put into -the hands of the acceptors, 
the question was whether ‘there was a completed contract. The 
whole point depended upon the answer to-theyquestion whether the 
acceptance or the revocation was earlier. Ji was held that although 
the acceptance would be complete when the letter was posted, yet, 
BS according to the postal rules, the postman had no authority to 
receive letters for the Post Office, the letter was not posted by mere 
delivery to him, and that as the letter of revocation reached its 
destination before the letter of acceptance reached ne Post Office, 
there was no enforceable contract. 

„It was argued that the acceptors baa a company, the 
receipt of the letter of revocation by their. secretary was not a 
receipt by them, but the contention was rejected as being entirely 
without authority. 





Will—Gigt to jount tenunts~=Secret trust—Notice. 


~ In ve Stead, Witham v. Andrew [1900], L Ch. 237. 
Where a will upon its facemakes an. absolute gift to two persons 
as joint tenants, and it is alleged by one of the donees that the 


+ 
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testator communicated to her a secret trust to þe carried out by. 
both the-donees, the answers to the question whether the other donee 
is bound by the trust depends upon an arbitrary distinction establish-. 
ed by the authorities, Where the. trust was antecedent to the 
will, and the will itself would not have been executed but. for the 
promise by one of the donees to see the trust executed, the trust is 
binding upon both, for to hold otherwise would benefit the other 
donee by reason of the fraud of the other (See Russell v. Jackson, 
10 Hare 204, and Jones v. Bradley, L. R. 3 Ch. 862) ; where however 
the trust was communicated to one of them after the execution of 
the will, and it was left unrevoked because of the promise to see’ 
the trust carried out, the trust is not binding on the other; for 
the will is not tainted by any fraud at the time of its execution. 





Voluntary Settlement—Parent and child just of age—Rescis- 
sion—Undue influence—Independent aduice—Duby of Solicttor— 
Costs. 


Powell v. Powell [1900], 1. Ch. 243. 


Where by reason of the existence of some fiduciary relationship, 
such as father and son, etc., there is a presumption thata settle- 
ment in favour of a relation is tainted by undue influence, the onus 
is upon the donee who wishes to retain the benefit of the settlement 
to show that the donor had independent advice and acted with full 
knowledge and deliberation. Further, it is not enough that the 
donor had independent advice unless he acted upon it. And a 
solicitor who gives the independent advice needed by the donor, 
must first satisfy himself that the gift is just and proper under the 
circumstances of the case, and if not so satisfied and the donp 
persists in proceeding with the transaction, must refuse to act for 
him. The most proper course in such cases is not to make an 
irrevocable gift, i. e., to reserve to the donor a power of revocation. 

Tn this case a settlement in favour of a relation was set aside 
with costs, and the solicitor who was a trustee of the settlement 
was refused costs on the ground that he had failed to discharge his 
duty in the circumstances of the case. | 


a 
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- Vendor and Purchaser—Promise fani commission to Purchaser's 
dia on-disclosure of agreement to pur chaser—Purchaser’ 8 might 
to recover ti from vendor. i 


Grant v. The Gold Exploration and Development Syiidicate, Ld.. 
' [1900], 1. Q. B. 288°C. A. 4 


The facts of this case are as follows :—The owner of a mine | 
who was the plaintiff in the case asked a certain person to find à 
purchaser for him, and promised to give him as compensation for 
his trouble a commission of 10 per cent. upon the purchase money. 
He succeeded in persuading the defendant Company under whom 
he was a director to purchase this mine and give the plaintiff a pro- 
missory note for the purchase-money. The commission, according. to 
the original agreement, amounted to £2,500%n cash, but by asubse- 
quent agreement between them, it was changed into an immediate 
payment of £2,000 secretly paid to the agent of the defendants; and 
another portion of the commission was paid in the shape of shares 
in a Company allotted in the name of a third person in order to 
screen the true nature of the transaction. The defendants subse- 
quently became aware of the directors’ dealings and in full í atis- 
faction of all claims against him agr eed to take and did take the 
sum of £2,000 and an assignment of the fully paid-up shares allotted 
to him benami. Now in this action to recover the amount. of the 
promissory note the defendants claimed a deduction of the £ 500 
which was the balance of commission, originally agreed to te 
paid, 

Bigham, J., held that as soon as the plaintiff came to know of 
the true relationship betweon the defendants and his commission- 

‘agent, he was bound to pay the commission to the defendants, that 
' his second agreement did not bind the defendants, but that as the 
defendants had accepted the second , agreement as final in their 
dealings with their agent, they were precluded from questioning it. _- 
He therefor x) entered judgment in full for the plaintiff. 


The Jiane appealed. The Court of. Appeal (4. i Smith `` 
Collin: and Vaughan Williams, L. JJ.) held that the plaintiff hav- ` 
ing completed the contract -without disclosing to the defendants ` 
their agreement to pay commission.to their agent, were bound to 
pay any portion of the commission remaining unpaid in their hands, 


that the subs equent agreement- reducing the commission was not 


5 
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binding upon the defendants, and that there was nothing in their 
settlement with their director which could afford any answer to the 
claim for the balance of commission due under the original 
agreement. 


Collins, L. J., was of opinion that an action for “money had and 
received ” would lie under the circumstances, though the other 
judges thought it unnecessary to express any opinion on the point 





JOTTINGS AND CUTTINGS. 


An wmportant question of evidence was raised in the recent case 
of Subrahmania Iyer v. Regina,whether the post-card written by one 
E. from Bangalore to another S. in Madras was admissible in 
evidence or not. On behalf of the accused.N. A. Subrahmania Iyer, 
this important document was sought to be put in, but the Judge pre- 
‘siding at the Sessions rejected it as inadmissible. The Full Bench 
“have held that the post-card was not admissible in evidence. It is 
submitted that this ruling is wrong, and the question is of import- 
ance, as that has a very material bearing on the 6th count, on which 
‘count alone his conviction has been upheld by the majority. The 
post-card is important as establishing that S.s story is not a con- 

‘coction, that a clerk B. the prosecution witness, paid the two 
50-rupes notes in question in repayment of a loan to S. and not 
as he alleges as a bribe to D’Santos to be given to N. A. Subrah- 
mania Iyer and as establishing that there was a chit-fund in 
the office in February and that S. paid his drawing as a loan 
to some one in the office (7. e, B). S.’s evidence is that he 
changed the two 50-rupee notes which B, the clerk, gave himin 
repayment of the loan, into one currency note of Rs. 100, as he 
“wanted to sendthe money to E. by post; but thatin consequence 
‘of a letter received from E. he detained the money from 10th 
May to 26th May. Whether 8. detained the money or not, 
and whether it is the same money repaid to him by B., are 
relevant facts. Why and under ‘what circumstances he detain- 
‘ed the money are relevant as cause or occasion of relevant facts 
under S. 7 of the Evidence Act. He.detained the monəy In conse- 
quence of a written request. Where it is in writing, the letter 
must prove jt. Toexplain the letter portion of the card and to fix 
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the identity of the money, the former part of the card which in. 
itself might be hearsay is relevant (see: Section 9: of the Evidence, 
Act). The post-card is also relevant under the, 2nd: Explanation of 
Section 8 and also under Section.11, clause (2). See also Sectiom 
39. The prosecution denies the truth of S.’s version, denies the: 
existence of the chit-fund in February, denies the loan and repay- 
ment, and denies the detention of the money by. S. and argues that 
the defence theory of the chit-fuud is an after thought and a con- 
coction. If this card were placed before the Jury, S,’s_ evi- 
dence would have been believed and the prosecution would have 
failed completely on the 6th count, 
. +% l 

Politics from the Bench :—Mr. Justice: Grantham ought really 
to give up the law and return to politics. His heart is still with 
the politicians. Last month Mr. Justice Grantham varied the mono- 
tony of his criminal cases by bringing in two of the Australian 
delegates, who sat down on the bench on either side of him, During: 
an interval between two of the cases, the barristers and jury were 
amused at being given a formal introduction to the delegates, the 
Judge explaining the reason of their presence, that they had come 
to London to hear their Commonwealth Bill debated in the House of 
Commons, and that they took an interest in criminal cases. “They 
have come to see me and to see you,” said the Judge, and with that 
Yemark the next case was called, after a delay of several minutes. 
Quite right and proper to give them a seat on the bench, but what 
good did the little speech do? The other day his Lordship made 
some remarks about the attempt on the Prince’s life being not wholly 
unconnected with pro-Boers, which gave offence to many, coming 
from his Lordship’s lips.—The Law Notes. 

A Lawyer appearing in Skirts -—Charles T. Caldwell, one 
of the best-known and most distinguished members of the 
West Virginian ' Bar, created a sensation in the Circuit Court 
of Parkersburg, a few weeks-ago, by appearing in skirts. 
-His reason for assuming’ female attire was that he desired to 
impress upon a Jury, trying’ the. damage suit of a female client 
against the Electric Railway Company, how easy ib was fora woman’s: 
skirt to catch upon. the car brake, and how the . brase-dog would 
twist the skirtin such a manner as to pull. her _wolently forward, 


te > 
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instead of tripping her feet from under her- Mr. Caldwell, who is 
a very large ‘man, and weighs in the neighbourhood of 300 lbs., 
wore a dress much too small. for him and his appearance totally. 
disrupted the dignity of the Court. The trick won, however, and 
his client was awarded substantial damages.—The Law Notes. 
7 
* * 

- A Dress-mauking Case:—Southwark County Court was E 
by a dress making caseof thestyle-which always promisesa relaxation 
from the. wearier.subjects dealt with. A lady called Chave was sued 
because ghe declined to pay fora dress which she alleged did not fit. 
The plaintiff, with the pleasing name of Young, said she had thrice 
altered the garment, but as the defendant persisted in wearing 
different corsets each. time it wasn’t much good. The defendant 
pointed out that the skirt was too short and didn’t set wellin front. 
There was. quite a little breeze later on when the dressmaker ex- 
plained, “she complained of the sleeve, and I put in a gusset, and 
she called. me a liar.” “Oh, I never,” said Mrs. Chave, depre- 
catingly, and went on to assert that the plaintiff said she didn’t 
know how to put on her petticoats. “That was not true,” and I said 
to her, “if I didn’t know, who did?” She also said “I was lopsided, 
and I’ve never been told that before.” His Honour hurriedly 
suggested that they should retire and try the dress on to settle the 
dispute, and so as not to disturb the Barristers they were ushered 
into his own room. When they reappeared it was seen that some 
alterations might be made with advantage, and the defendant, put- 
ting her fingers down the neck of the dress, invited Mr, Farmer, 
the Chief Clerk, to feel for himself that something was wrong. 
However, he declined, saying, “ No, I would rather not, thank you, 
ma’am.” The Judge gave judgment for the plaintiff, minus an 
amount equivalent to the cost of alterations —The Law Notes. 


í x * ; 

The Judicial portion of the Australian Common wealth 

Bill.—Most of.ourreaders are,we assume, interested in the Common- 

wealth of Australia Bill, at any ratein those portions relating to 

judicature. We make no.apology therefore for giving the sub- 
stance of a. par liamentary paper on the-subject :— 


The-:portions relating to the judicature-provide that the nida 
power: of the Commonwealth shall be vested in a Federal Supreme 
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Court, to be called: the High Court of Australia, and.in such -other 
Federal Courts as it invests with federal jurisdiction. -The High 
Court . shall consist of a chief justice,and.so many other justices,not 
less than two, as the. Parliament prescribes, who are. to be appointed 
by the Governor-General in Council. The High Court is to have 
jurisdiction, with such exceptions and subject to such regulations 
as the Parliament prescribes, to hear and determine appeals from 
all judgments, ‘decrees, orders, and sentences—(i) Of any justice or 
justices exercising the original jurisdiction of the High Court. Gi) 
Of any other Federal Court, or Court exercising federal jurisdiction ; 
or of the Supreme Court of any State, or of any other Court of any 
State from which at the establishment of the Commonwealth an 
appeal lies to the Queen in Council. (iii) Of the Inter-State Com: 
mission, but as ‘to questions of law only—and the judgment of the 
High Court in all such cases is to be final and conclusive. But no 
exception or regulation pre -escribed by the Parliament is to prevent 
the High Court from hearing and determining any eppen from the 
ment of the A a -an appeal- hes from such Eapro 
Court to the Queen in Council; and no appeal is to be permitted to 
the Queen in | Couneil im ay -mattor ee the interpr etation 
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Commonwealth or a State, are involved. “It is ies provided that 
in all matters—(i) Arising- -under any treaty : (ii) Affecting Consols 
or other representatives of other countries: (iii) In which the Com- 
monwealth, or a person suing or being sued on behalf of the 
Commonwealth, is a party: (iv) Between States, or between 
residents of different.States, or between a State and a resident of 
another State : (v) In which a writ of mundamus or. prohibition or 
an injunction is sought against.an officer of the Commonwealth : 
The. High Court is to have baa jurisdiction. — T'he Law Notes. 
ee 

“To be married .by the Registrar”’—An official. of « the 
Oldham County Court relates that on one. occasion . two 
people called at the office. of the. Registrar (Bankruptcy Depart- 
ment): in that building and. requested a “private . interview.” 
After . waiting a considerable time,. the Chief Clerk.came forward, 
and upon asking their buginess was considerably astonished. and 
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amused by their request to. be married by the Registrar, The 
Chief Clerk informed them of their mistake (perhaps a “ mistake” 
in several ways), and intimated that they had “come to the wrong: 
office, as it was generally after marriage that they wanted to see: 
the Bankruptcy Registrar.”—The Law. Notes. 
re occ x 
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Divorce in Burmah :—We are glad we do not practise law in 
Burmah. In that country, though divorce is lamentably common, it 
is Managed without the assistance of lawyers. In Burmah, if a hus- 
band and wife fail to live happily together, she goes out and pur- 
chases two little candles of equal size, which are.specially made for the 
purpose. She brings them home, and then ‘she and her husband sit 
down on the floor, placing the candles between them. The candles are 
lighted simultaneously, and one represents her and the. other him. 
Anxiously the pair-watch the burning tapers, for custom decrees 
that he or she whose candle goes out first is to leave the house for 
ever, taking nothing but-the cloths worn at the moment. The one 
whose candle has flickered even a second after the ‘other was 
extinguished remains in exclusive possession of the house and all 
the property.—The Law Notes. . es 


REVIEWS. 





_ Lhe Law of Torts. By UNDERHILL: Seventh editi on, published 
by Messrs. Butterworth & Co., 7 Fleet Street, London, E, C. 


Dr. Underhill’s book on the Law-of Torts needs no introduction 
to the public. That a seventh edition has been issued of a legal 
publication within the short space of twenty or twenty-five years -is 
a sufficient testimony to the utility of the work. To the lawyers 
who in their college days were staggered by the.mass of detail 
crowded into the ponderous volume of Addison, it must be a source 
-of real pleasure to find. principles sifted and separated from illustra- 
tions and presented with accuracy and clearness. If our recollection 
is right the luminous treatise of Sir Frederick Pollock had not made 
its appearance when Dr. Underhill’s éxcellent hand-book first saw 
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_ Interpretation of Wills and Settlements. By UNDERHILL AND 
Srragay, published by Messrs. Butterworth & Co.; £ Fleet” Street, 
London. l a S 


Dr, Underhill n a new work upon the Priniples of 
Interpretation of Wills and Settlements, with the assistance of Mr, 
Strahan, Bar.-at-law. The author has followed in this book 
the method adopted by him in his other publications upon the law of 
‘Torts and the law of Trusts. It is: difficult to imagine'a more 
acceptable form of presentation to the students of law than that 
adopted by the author. “The subject is undoubtedly more ‘difficult 
of treatment than the other subjects dealt with by the author, for 
it does not easily lend itself to the extraction of general principles. 
But there is no doubt the author has successfully performed, the 
task he had‘assigned to himself. The arrangement of the principles 
leaves nothing to be desired, and although the book is not intended 
to displace the more ambitious Treatises of Jarman and Theobald, 
we conceive, it will a useful supplement to the works of those 
authors. 





The Law of Bailments. By Epwarp BEAL, published by Messrs. 
Butterworth & Co., 7 Fleet Street, London, E. C. 


We welcome most|cordially this new book of Mr, Edward Beal 
on the Law of Bailments. More than a hundred years ago Sir 
William Jones wrote his celebrated essay on the law of Bailments. 
Mr. Justice Story—that En cyclopeedic lawyer ot America—followed 
half a century later with his splendid treatise on the law of Bail- 
ments. Nearly half a century has elapsed since the last edition 
of Story ; and we think Mr. Beal has done a great service in treat- 
ing a subject so full of interest and usefulness which has unfortunately 
remained neglected since the labors of Story. Thisis an exhaustive 
treatment of all the varieties of bailments ; and the notes relating to 
the Canadian law on the subject are decidedly useful. We commend 
this valuabletreatise to the notice of the legal profession. 
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The Yearly Digest of Rotea Cases 1899. By EnwarD BEAL, 
published by Messrs. Butterworth & Co., 7 Fleet Street, London, 
H. C. 


‘This annual publication of the Yearly Digest of Reported Cases, 
English, Irish and Scotch, is a valuable aid to the practising lawyer 
engaged in the search for authorities. We have had occasion to 
refer to this publicationin terms of praise. We gladly echo our 
previous remarks upon this useful publication. 
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We beg to acknowledge with thanks the receipt of the following. 
publications :— 


The Law .of Torts, by Underhill :—7th Edition, published by Messrs. 
Butterworth & Co., 7 Fleet Street, London, B. C. 

The Yearly Digest of Reported Cases, 1889, by Edward Beal, published by 
Messrs. Butterworth & Co., 7 Fleet Street, London, E. c. 

Harvard. Law Reviow, for May and June. 

Calcutta Weekly Notes for . do, 

Allahabad Weekly Notes for do, 

Albany Law Journal for do. 


~ 
` 


Bombay Law Reporter for do. 
The Law Students’ Helper for do. 
The Law Students’ Journal for do. 
The Green Bag for _ do. 
The Canadian Law Times for do, 
The Educational Review for do. 
The Cauada Law Journal for do. 
The Kathiawar Law Reports for do, 
The Virginia Law Register for do. 
The Indian Review for do. 
The Law Magazine and Review for May. 


The Journal of the Society of Comparative Legislation (New series No. 4). 


l The | Madras Haw Yournal, 
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-THE IMPERIAL COURT OF APPEAL. 





- For a considerable time past, dissatisfaction has been generally 
felt in India and the Colonies as to the -mode in which justice is 
administered by the Judicial Committes of the Privy Council. 
There has been a growing feelmg that the.decisions of the Judicial 
Committee in recent years do not-maintain its former reputation for 
soundness and legal learning. So far as the Colonies were concern~ 
ed, an attempt was made to remedy this defect by the appoint- 
ment in 1897 of the Chief Justices of Canada, Cape Colony and South 
Australia as members of the Council, and under 58 and. 59 Vic. ch: 
44 they became.members of the Judicial. Committee. Whether this. 
measure has been successful and satisfactory to the Colonies con-. 
cerned is a matter upon which we have no materials for forming. 
any opinion. So faras India is concerned, there are two Judges in: 
the Committee who have had an Indian experience, namely, Lord 
Hobhouse and Sir Richard Couch. . Notwithstanding the respect 
we entertain for these learned Judges; wedo not think it can be said 
that their presence on the Board has always been a factor-for the 
exposition of sound law. ‘The deterioration observed in the charac- 
ter of the judgments of the Committee is, we think, in no small: 
-measure due to the practice of delivering only one judgment. 
and not allowing any dissenting opinions to be published. The 
contrast. between the judgments of the House of Lords and those, 
of-the Judicial Committee is striking. The practice of delivering 
separate judgments is far more conducive to a thorough discussiom. 
of legal principles and brings ‘home tothe mind of every judge 
the responsibility for a correct decision. ` If, on the other hand, a. 
Judge is relieved by practice from the. necessity of recording a 
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separate judgment, he is more likely to surrender his Judgment to 
that of the majority or of-some ‘particular Judge who is supposed 
by the majority to be an expert. In appeals from India, a predomi- 
nant influence has been-exercised by Lord Hobhouse and Sir. 
Richard Couch who are: evidently considered to be experts in 
Indian matters. If the testimony of experts in the witness-box has 
to be accepted with caution, the guidance of experts on the Bench 
has equally to be accepted with caution. Even. if the Judges 
who represent this country in the Judicial Committee were 
the equals in attainments of their predecessors, it would be 
desirable that the other Judges who sit with them should exer- 
cise their owa independent judgment and should be encouraged 
to do so. . But as a matter of fact there has been a falling off in 
ability in the Judges representing this country and their. influence 
has become visible -in the: deterioration, of the judgments. We 
must, therefore, see whether there is any prospect of matters being 
mended by-the proposed amalgamation of the J udicial Committee 
and the House of Lords -and the constitution of an Imperial Court 


of Appeal. =d 

We have no desire to discuss the consequences of the scheme to 
the Colonies. Weare only’ concerned with the question what -effect 
the new scheme is likely té-have upon the administration of Indian 
Law. The proposal is to have a representative in this Court for India- 
snd for each of the Colonies. While we are’ prepared to admit 
that there would be some advantages in this scheme, we think that, 
onthe whole, the schemeis‘likely to work very unsatisfactorily in 
the case of: this country.“ The appointment of Colonial J udges as 
permanent members of this Court is not, in'our opinion, likely to add: 
to the intellectual strength of the Court, For it has to be borne in mind. 
that it is not the best legal talent in England that is sent out for the 
Colonial Judgeships. The'pay of a Colonial Judge is not sufficiently 
attractive und the best ñen at the bar do not seek these judge-: 
ships. The same remark holds good with regard to India, and: 
among the Judges who'“have been. sent out to this. country in 
later - years it will be dificult .to name any one who had achieved. 
distinction in the profession in England before being appointed to 
this country. If any Judge is appointed to represent this country 
in the Imperial Court of’ Appeal, the probabilities are that it will 
Lie some retired Chief: Justice of-one of our High Courts. And this 
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would mean that India would -be represented i in the new court by 
Judges who have perhaps been third-rate. lawyers. The association of 
Judges of inferior attainments cannot possibly strengthen the new 
court, nor can it improve the quality of the decisions in Indian cases. 
Comparing the previous professional status of the Judges in the 
House. of Lords and of the ex-Chief-Justices of India, there can be 
no doubt that the English Judges are usually men of much higher 
‘professional eminence than those who become Chief Justices in India. 
So long, however, as the Judge who is appointed to represent this 
country sits as a colleague, the other Judges in the Court will be 
disposed to pay an undue defarence to the opinions of the J udge for 
india. TER 

As observed by Lord Stanley, thieroe are ToT u of cases 
which go upon appeal before tle Judicial Committee, There are. 
cases which depend upon the interpretation of statutes or the princi- 
ples of Common Law or Equity. Theré?are again cases which turn 
upon questions of fact and upon the appréciation of evidence. There 
are also cases involving questions of Hindu and Mahomedan Law 
or of local customs and tenures. With regard to the first class of 
cases, the English. Judges would be fully,qualified to deal with them 
satisfactorily. As to the second class, of cases, a native Indian 
J udge would certainly be better able to appreciate native testimony, 
but there is no prospect of an Indian being appointed as a J udge,and 
the ex-Chief Justices of this country would not be much better qualifi- 
ed than the English Judges. Itis with reference to the third class of 
cases that itis likely to be supposed that.the presence of experts in 
Indian Law is necessary. But we think it isa great mistake to 
suppose that the development of those br anches of the Indian Law: 
which are peculiar to this conntry is likely to be assisted by the in- 
clusion of these experts among the Judges.. With regard to those 
branches of law which are peculiar to India, or for the matter of that 
to any other country, it is popularly believed that a special study of 
them is necessary to enable a judge to satisfactorily decide ques- 
tions arising upon them. While we do not by any means underrate 
the importance of the study of such „branches of law, it is less- 
necessary in the case of the Judges who are likely to sit in the . 
Judicial Committee or the House of Lor rds than in the, case of the 
Judges inthis country. The Judges of. the highest tribunal in the 
Empire have generally the advantage of .being assisted by the argu- 


216 THE MADRAS LAW JOURNAL. [VoL X. 


ments of eminent counsel. Many of the counsel who_ practise 
before. the Privy Council are men of the highest eminence.in the 
profession and men who attain the highest judicial honours-in. after- 
hfe. With the judgments of the High Court before them, and with 
the help of arguments from men of the type of Sir Richard 
Bethell, Sir Hugh Cairns and Sir Roundell Palmer, it. would 
be unnecessary for the Judges of. the Privy Council to have. 
a previous special training in the local laws of different countries. 

What i is really required in their case is a thorough grasp of the 
fundamental principles of jurisprudence and the possession of 
legal instincts. Judges who have been eminent lawyers in Eng- 
land are likely to understand the particular systems of law in 
different parts of the Empire much more correctly than J udges of 
ari inferior calibre, even though the latter may have the advantage 
of special training. As Owing to the comparatively smaller and 
unattractive salaries of Judges in the Colonies and in this country, 
the ablest men in the profession are never sent out to these coun- 
tries, the association of Judges selected from India or the Colonies 
must be a source of weakness rather than of strength to the 
Court of Appeal. If in any special cases, it is necessary to consult 
specialists in any particular branch of Indian or Colonial Law, the’ 
best method of securing assistance would be the one which was 
previously in force with régard to India, namely, the appointment 
of specialists as assessors. - Under the Judicial Committee Act of 
1888, two members of the Privy Council who had held the office 
of Judge in the East Indies or any of the British dominions 
beyond the seas could be appointed as assessors to attend the 
sittings of the Judicial Committee. Having regard to the com- 
plexity and variety of the different systems of law which come 
up before the Judicial Committee, it may be desirable to appoint 
more assessors than two., But the additional cost if any which 
may be entailed ‘by the appointment of these assessors would be | 
more than compensated for by the advantages of the system. 

While on the one hand the J udges of the new Court of Appeal will 
have the assistance of these experts as assessors, they will not on 
the other hand consider themselves relieved from the necessity of 
forming an independent. judgment. It is a peculiar charac- 
teristic of the English J udges that while they consider themselves 
bound to form their own judgments when assisted by assessors, 
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they think” it unnecessary to perform this task, when sitting’ with 
them as colleagues on the bench. They look upon their expert col- 
leagues-on the bench somewhat in the, light of jurymen and the 
habit of surrendering their judgments to the expert: colleagues is 
in. factan outgrowth of the Jury system. This contrast in the 
deference paid to- assessors and. to judicial colleagues was well 
brought out in the recent case of the Gannet in the House of Lords, 
- [1900] A. ©. 284, where the Lord Chanéellor refused to surrender 
his own judgment upon questions of fact to that of the nautical 
assessors in the case and found fault with the Judges in the Original 
Court and the Court of Appeel for vas surrendered their judg- 
ment to that of-the assessors. | 


<- The best plan“ of promoting the pagea of lawin India 
and the Colonies would be to appoint assessors to représent these 
countries arid to appoint none but lawyers of the highest eminence 
as Judges of the proposed Cou-t. The Judges who are appointed to, 
this court must be appointed not with reference to the supposed 
value of their knowledge of spatial laws or with referénce to their 
having filled particular offices, such as that of Judges in these 
countries, but solely with reference to their individual merits as 
lawyers, Ifin this country or in the Colonies there is any lawyer 
who, apart from any special knowledge of these countries or any | 
special official ‘position would, by dint of his abilities and attain- 
ments, deserve a seat in the proposed Court, he may be appointed 
and such appointments - would be highly appreciated everywhere. 
Appointments made on any other principle are sure to detract from 
the esteem’ which would otherwise be attached to the Imperial 
Court of Appeal as the highes; tribunal in the Empire and likely 
to ee Y a deterioration of law. ; 


one “POWER OF THE KARNAVAN-OF A TARWAD 
TO MAKE AN ADOPTION. 





_ THE Judicial Commits di the a -has-just decided - 
in Raman Menon v. Raman Menon, a very important question relat-: 
ing to adoptions amongst those who are governed by the Marimak-: 
kattayam Law.: The parties in’ this case were Nairs or ordinary 
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Sudras. It is unnecessary to state the facts at length.- They will 
be found detailed in the: judgment of the High Court which is — 
reported in I. L. R. 20 M., 51. The principal question in the case was. 
whether an adoption made by the senior male member of a Nair 
tarwad consisting only of two males is‘ valid, where the junior 
member is unwilling that any adoption should take place. The 
High Court found that ` no -custom or usage had been proved 
justifying such an adoption and refused to uphold the adoption 
on general principles apart from usage. The judgment of the 
High Court was affirmed by the Privy Council. Notwithstand- 
ing the importance of ‘the question it. is so bare of authority 
that it is worth while ‘examining it at some length. To begin 
with, it may be well to make a few remarks on the nature 
of adoptions in Malabar amongst those who are governed ‘by 
the Marumakkattayam Law., It may at once be observed ‘that 
so far as adoption is concerned the law governing the Sudras or 
Nairs, i. e., Marumakkattayam Law is completely different from 
that governing the Brahmins of Malabar known as the Nambndris. 
The latter are governed by the Mitakshara School of Hindu Law; 
although there are sevéral important respects in which the law 
applicable to them is different from the ordinary Mitakshara Law ` 
as administered in the Madras Presidency. The N ambudris ara 
supposed to have migréted into Malabar from the Hast Coast 
several hundred years ago, and after their emigration they were 
practically cut off from tlieir brethren in the old land. If we want. 
to find out the law applicable to them, we would have to examine 
the Mitakshara Law as it stood atthe time of their emigration. 
See Vasuderan v. The Secretary of State for India, I. L. R. 11 M, 
157, and Keshavan v. Vasudevan, I. L. R. 7, M.,297. Then again 
after their settlement in Malabar they departed in one very essential 
respect from the M itakshara Law by adopting the law of imparti- 
bility of the family property. This important difference has led to 
some other differences in the law applicable to them, but still 
essentially they are governed by the Mitakshara system, and so far 
as marriage and other matters of a religious nature are concerned, 
they are as much governed by the ordinance of the-Srutis- and . 
Smritis as Brahmins elsewhere are. In the-case of the Nairs, on: 
the, other hand, -though they of course are Hindus, their’ law: 
and their rules of conduct. have to be gathered almost entirely 


# 
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from usage, Their life is not regulated by the Srutis or Smritis, 
and their rules of conduct rest entirely. on custom. In the case of 
the Nambudris, adoption cannot be saidi to be altogether a secular 
matter, although a form of adoption very’ largely secular does also 
exist amongst them. Adoption is performed amongst them either 
according to the Dwamushysyana or according to the Kritrima 
form. The latter is very largely secular, while the Dwamushya- 


yana.form is much more of a religious nature. It is, however, un- 


necessary to go into the question of Nambudri adoption. It has 
been adverted to here only to show that no analogies derivable from 
adoption amongst Nambudris are applicable to adoptions amongst 
Nairs who follow the Marumakxattayam Law. Amongst Nairs adop- 
tion is absolutely a secular and civil affair. It has not the slightest 
tinge of religion about it. The object is ‘the perpetuation of one’s 
family, and the continuance of the family name and estate. Itis 
true that when a person is adopted into a Nair family, he does 


perform the funeral ceremonies of his adopted family, but this is- 


merely the result of adoption and not the end in view ordained by 
the religion of the adopter. There are no sacred ceremonies to be 
performed, no forms which itis necessary. to go through although it 
is the practice to perform certain formal ceremonies. There is no 


invisible change intended to be brought,about in the status of the: 


persons adopted, and there-are no restrictions or regulations which 


owe their origin to any religious principle. There are indeed no: 
definite rules regulating the persons eligible for adoption, the mode 


of adoption, or any other question relating to adoption. 


_ Descent being in the female line, adoption should be of 
females, because the adoption of males alone cannot perpetuate 
the family asthe children of a male adopted will not belong to 
the family. There isno limit however to the number of females to 


be adopted; and if females are adopted, males also ‘may be 


adoptel. with them, and then both the” males and the females 
equally become members of the family and obtain equal rights 
in the property belonging to it. Nor is there any limit as to 
the age of persons eligible for adoptión. They may be older” 


' than-the adoptor. Adoption does not seem altogether to destroy’ 
the:rights of the adoptees in their natural family, although they’ 


seem to lose their rights therein so long as there are other mem- 


> 
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bers in it. The deċision in Eswaran v. Ramaswamy Ayyar of :the 
Full Bench of the Travancore High Court, reported ‘in’ 8: Tras 
vancore Law Reports, page 66, may with advantage be.consulted ~ 
on the question as to the nature and incidents ‘of adoption. in 
Marumakkattayam-Tarwads. There is no objection, as pointed out 
there, to the adoption .of a whole Tarwad. In fact adoption is 
merely a mode of affiliation of new members for secular purposes 
into a ‘family which is in danger of becoming. extinct to continue 
the family name and estate. This occurs when there areno women 
in the family capable, in the usual course of events, of bearing 
children. The existence of any number of males would be.useless 
for the perpetuation of the family. If some of the males are 
young, the day of extinction may be postponed. But it must still 
come. We sometimes find therefore that an adoption is made, even 
though there is a large number of males. It would appear, that 
even if there are women capable of bearing children, it is not illegal: 
to make an adoption, if all the members of the family congent. 
For instance, there may be only one woman capable of bearing chil- 
dren. If the members apprehend that the family cannot be suffi- 
ciently replenished by her, it is open to them, if they all agree to 
do so, to adopt another woman or any number of women, and with 
them any number of males also. There is no restriction again as 
to the persons to be adopted, although it may perhaps be assumed, 
that some relationships would be so repugnant to the idea of an 
adoption that the law would not tolerate them. Jt is impossible,- 
however, to lay down any rule as to such relationship, and the usage. 
in this respect is so very loose that it would be practically difficult 
to invalidate an adoption on the ground‘of repugnant relationship, 
e, EG eats ie 


Since an adoption introduces new members inté the- family? 
with -coparcenary right in its property, it cannot be. resorted to” 
without the consent of all the adult members forming the family at 
the time. There is no religious duty in the manager or- in any: 
member of the family to take steps to ensure the continuance of- 
the family, No member can make an adoption to himself so .as' to` 
make the adoptee a member of his tarwad, although it is open ‘to’ 
him to dispose òf. his self-acquired property in favour of any person: 
he chooses. Adoption is always made to the tarwad ; when ‘the: 
family resolve to make an adoption, the karnavan.or the eldest 


~ 


is 2 è 
Ky ; 


PART VIL] , THE MADRAS LAW JOURNAL. -j 


kan 


male member, and the senior female of Me family go through cer- 
tain forms as evidence of the adoption having been made. . They 
do so as representatives of the:family. But this fact does not show 
that the right to determine whether adoption to the family should 
be made or not, is vested in them. It is quite open to the junior 
‘members to say that they do not wish any additions to be 
made. It is open to them to say that no adoption should take 
place until the family is about to become extinct, until, in -fact, 
there is only one member in the family, and.that it-should be left 
to the last. member to decide whether he or she would -make an 
adoption or not. Adoption is a species of alienation, and -being an 
alienation without any consideration moving from the alienes, itis . 
in the nature of a gift. At ary rate it cannot be said that it is an 
alienation which can be justified on the ground that it is ‘necessary 
for.the protection of the family property or that itis beneficial to 
the estate of the family. And the manager has therefore no 
power to alienate.the family property by himself. ‘We have 
already pointed out that there is no- religious duty in him to 
perpetuate the family, and supposing he,could be permitted to say 
that, from a religious point of vi2w, adoption is beneficial, the mana- 
ger of a joint family has no right tọi alienate family property 
in order to increase its religious merit. He cannot for instance 
spend the family property for the purpose of a ceremony which will 
merely go to the spiritual account ofits members. The law does 
not vest any such’ authority in him. ‘There are no doubt religious 
ceremonies of such importance, fcr instance, funeral ceremonies and 
Sraddhas, that they are regarded as necessary in order to avert 
disaster to the family in this wor-d. But adoption is not necessary 
in this sense. The absenceof adoption dées-not lead to any disaster 
in this world and the law is not concerned with another world. It 
is undoubted law that a manager of a Marumakkattayam family, any 
more than the manager of a Mitakshara family cannot maké a gift 
of family.property without the consent of: the coparceners. And 
inasmuch as adoption in its legal nature’resembles a gift, and inas- 
much as the manager. by making an adoption, makes the adoptec a 
sharer i in the property of the tarwad,; hé cannot do so without the 
consent of the other members. According to some decisions even å 
sale is invalid without the consent ofthe other members. See 
Krishna v. Ayoopu, 6 Travancore-Law Reports 49, Edathil v. Kop- 
a . l 
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pashon Nayar, 1 M. H. ©. 122, at p. 128; Varanankot v. Varanan- 
kot, I. L. R. 2 M. 328, at p. 381; Bluyachanidathil Kombi Achen’v.- 
Kenatumkora Lakshmi Amma, I. L. R. 5 M. 201 ; and Kunnathu- 
_ villath Vasudevan v. Narayanan, I. L. R. 6 M. 121 at page 124. But 
itis unnecessary to discuss that question. It does not matter how 
perverse the other members are, the manager has no right to intro- 
duce an additional coparcener without the consent of all the members. 
It has been held by the Privy Council in’Collector of Madura y. 
Moothu Ramalinga, 12. M. I. A. 807, thatin the case of an undivided 
Hindu family consisting of several brothers, before the widow of a 
deceased brother adopts, the consent of all the other undivided, 
brothers was necessary. See also Mayne’s Hindu Law, Section 1 10. 
The reason assigned is that “else it would be unjust to allow the wi~ 
dow. to defeat-their interest by introducing a new coparcener against 
then will.” In the Malabar tarwad. it-may be the introduction not of 
a coparcener, but a number of coparceners. The result would other- 
wise be that the Karnavan of a Tarwad consisting, say, of 3 mem- 
bers, may raise tte number to 80 by adopting 27 persons, for there is 
no limit to the number of persons that may be adopted. Assuming 
there is any religious element in such adoption, the right and duty 
to peform and satisfy the requirements of religion should be left 
to the last member. 


on 


There are very few cases relating to Marumakkattayam 
adoption, and thereis only one bearing on the present question, 
namely, Chandu-v. Subha, L.L.R.,18 M.209,where Muthuswmy Aiyar 
and Shephard, JJ., held with regard to an Aliyasantana family in 
South Canara, consisting of a mother and a son who was Suffering 
from leprosy, that the former could not adopt without the consent 
of the latter. In the Sudder Decisions of 1859, page 138, the 
Sudder Court seem to. have held that the existence of a- brother 
would not- invalidate an adoption made by the last female member, 

but that the existence of ason was fatal to the adoption. . “This deci-. 
sion. would. seem to be obviously. wrong. The- existence of any 
numer of males is no bar.to the adoption in the Marumakkathayam 
family, since the males cannot perpetuate the family.. Mr. Wigram 
ja his book on Malabar -Law. and ‘Usage, p. 12,—doubts this 
decision. -The question enolic the consent of the other members of 
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in the case. The defendants -relied îi the ‘High - Court on the 
authority of Mr: Strange. This is-déalt with-in the judgment: ‘of the 
learned Judges. Mr. Strange is evidently dealing i in the’ passage 
quoted in the-judgment only with the question of the ceremonies or 
forms usually obsérved at the affiliation of a new member. 


Tt was contended inthe High Court that an adoption must be 
prima facie regarded as an act beneficial, to the tarwad, and that if 
in any particular case it is found on the evidence that the adoption 
was not made with a view to perpetuate the family but from an 
indirect motive to spite any Junior member by cutting down his 
rights in the property of the tarwad, the adoption may in that case 
be set aside. „As pointed out by Mr. Justice Subrahmanta Aiyar in 
his judgment, such a position would be a very unsatisfactory one. 
It would be introducing an element of uncertainty and vagueness 
into the law of adoption which would lead to needless and vexa- 
tious litigation. The law is generally against: investigation of 
motives; and it would lead the reversionary heirs -of ` Nair tarwads 
to question the adoption, by asking the Court to canvass the motives 
for the adoption. -Besides there is no ground for introducing the 
element of motive into Marumakkattayam adoptions since as we have 
already. pointed out, adoption is notan act pr escribed - al the 
religion of the community. - - i 


It is very satisfactory that the Privy ia have aaa 
"the decision of the High Court, A contrary conclusion would have 
caused a serious disturbance in the pravailing ideas of the rights of 
the Karnavan of a tarwad and of ‘family property and òf the equal 
rights of all the members of the tarwad to the tarwad pr ‘operty 
besides leading to further unhappiness in ae already troubled 
Marumakkattayam tarwad. oe . =f 
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“NOTES OF INDIAN CASES:- 





Mustapha Saheb v. Chanda Pillai, I. L.R. 23 M.,179.—So far 
as we can remember this is the first decision in Madras on the-ques- 
tion whether prior possession gives the title to eject in the 
absence of any proof of title to the property. The obiter dictum of 
Mr, Justice Bubrahmanca - Aiyar that.mere possession which has 
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not developed into a title by prescription is. sufficient to entitle the - 
person dispossessed to recover the property from the trespasser 
is amply supported by the decisions of the Privy Council and by 
the English case of Asher v. Whitlock, L. R. 1 Q. B. 1. Mr. Justice 
Subrahmania Aiyar does not distinguish Nisa Chand Gaita v. 
Kanchiram Bagani, I. L. R. 26 C., 579 as the reporter would have 
us understand, but actually dissents from it. It is impossible to 
reconcile the Calcutta decision with the Privy Council cases cited or 
with the masterly judgment of Dwarkanath Mitter, J. in Khajah 
Enaetoolah Ghowdhry v. Kisten Sundur Sarma,8 W.R. 386. See the 
question fully discussed in 8 M. L. J. p. 9. Mr. Justice O'Farrell, 
however, expresses no opinion on the point. — 


Narayana. Pattar v. ‘Viraraghavan Pattar, I. L. R. 23 M. 
184,—The. question involved in this case is not free from difficulty. ; 
and we cannot think the learned Judges have tackled it. The debtor 
gave a mortgage of all his property in favour of some of his creditors. 
Another creditor who was-thereby defeated brings an action to set 
aside the mortgage. It is found no doubt that the entire consid eration 
recited for the mortgage Was not true and that a small part of it 
was fictitious. The first question that arises upon these facts is 
whether it was a transfer-made with intent to defeat or delay the 
creditors of the transferor. Where the transfer is made to some of 
the creditors themselves it may be made with intent to defeat the 
remaining creditors, but cannot be with intent to defeat the general 
body of creditors. If the’section means that the intent should be 
to defeat the general body of creditors, the case of an intent to 
defraud some of the creditors would not fall within the section. 
The learned Judges have expressed no opinion on the point. 


Again the decision ‘in Ramasami Pillai v. Adinarayana 
- Pillai, I. L. R. 20 M.-465, has laid it down that the sec- 
tion deals only with sham transfers, but not transfers which 
are intended to be operative. We think this proposition is 
too-wide. Suppose a sale of property by a debtor with a view to 
secrete the purchase-money and render it not available to creditors 
and the purchaser to be a party to this design, we conceive that the 
transfer would be voidable at the instance of the creditors. The 
decision in Ishan Chunder Das Sarkar v. Bishu Sirdar, I.L. R, 24 
C. 825 appears to us to supply the necessary qualification. to the 


i R 
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rule laid down in l if R. 20 M. 465. In this view the interpreta- 
tion placed upon the words “ ‘good faith” i in I. L. R.20 M. 465 is riot 
free from question. 


- 


Lastly, where the’ transaction is not asale but only a 
mortgage, why should it not be held to be valid to the extent of 
the debts which were true for which the mortgage was executed. 
The learned Judges say the mortgagee was nota transferee ‘in good 
faith, because he has introduced some fictitious debts as part of 
the consideration for the mortgage, It may appear no doubt-to 
be just that a -creditor who snatches an advantage and resorts 
also .to false -recitals of consideration may. be deprived of the 
advantage and placed in the same position as other creditors. 
The . diffculty is to fix the limitations with regard to the- 
signification of good faith. The simpler rule may be to give him 
protection to the extent of the debts which are true. 


Ramanathan Chettiar». Levvai Marakayar, I. L. R. 28 M. 
195..-We have no doubt of the correctness of the decision of the 
Full Bench in this case. The only difficulty in the casé, if there 
be any difficulty at all, is in the language of S. 278 which speaks of 
- the claim being investigated as if the claimant were a party to the 
suit. But the ‘subsequent sections of the Code make it clear that 
the judgment-debtor claiming as trustee for another is not a party 
to the suit within the meaning of S. 244. The decision in U pendra 
Bhatta v. Ranganatha Bhatta, I. L. R, 17 M., p. 899, is certainly 
not supported by the cases relied on. , 


Srirangammal v. Saidina I. Ñ. R. 23 M. 216.—N otwith- 
standing some conflict of decisions on the matter, we think the right 
view has now prevailed that under S. 44 of the Evidence Act, it is 
competent for the defendants to plead fraud in respect of a previous 
decree inter-partes. It has nodoubt been sometimes said that a 
decree obtained by fraud is valid until it is- set aside. But if a 
decree is relied on as having the force of res judicata, S. 44 em- 
powers the opposite party to rely upon. fraud in bar of that plea. 
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‘SUMMARY OF RECENT CASES. 





Vendor and Purchaser —Specific Perfor mance—Rescission of 
contr act — Disorderly house. 


Hope v Walter [1900], 1 Ch. 2570. A. 

A cértain property for sale ata public auction was described 
as “ an eligible freehold fit and proper for investment” ;. but the 
tenant to whom it had been let on quarterly tenancy was using it 
as a disorderly house. Neither the vendor nor the purchaser was 
aware of it at the time, but- on subsequently discovering that the 
. house was being used as’ such, the purchaser refused to complete 
the sale. The vendor brought an action for specific performance 
and urged that as the agreement of tenancy contained.a provision 
for re-entry on breach of covenant not to use the house as a dis- 
orderly house, there was no hardship in aecr seine specific perform- . 


ance. 


. The Court of Appeal held in reversal of the judgment of 
Cozens-Hardy, J. that specitic performance ought not to be granted 
as the effect of granting it would be to force upon him the risk of a 
criminal prosecution unless he took immediate steps to evict the 
tenant. They however refused to grant the defendant’s prayer for 
rescission of contract observing that the ground upon which they 
refused specific performance was not sufficient for such rescission. 





w 


Conflict of Laws—Contract—Form—Place of Performance 
—Law by which governed, ' 


South African Breweries Limited vo. King [1990], 1 Ch. 273 0. A. 

‘A company which had its office in London entered into an 
agreement with a British subject, resident at Johannesburg in South 
Africa, by which -he undertook “ to ‘serve the company as brewer 
or otherwise in their business carried on at J ohannesburg and 
the colony of Natal and elsewhere in South Africa” and further 
agreed “ not to engage in any brewing business within a period of 
ten years from the termination of his engagement” with them. 
Provision was made for his resilenée at Johannesburg. The agree- 
ment was in the English language and in the English form. In 


Fota . 


oa ' 
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reference to thé validity’ of ‘the agreement the question arose 
whether it was governed by the English or South African Law. 


The Court of Appeal affirmed the judgment of Kekewich J. 
and held that the contract was intended to.be governed by the South 
African Law. The circumstances upon which they relied in sup- 
port of this conclusion were (1) that the agreement was made at 
Johannesburg. between the company’s representative there and a 
person who was.a resident of the place and (2) Johannesburg was 
the chief place of business referred to im the -contract. 





Highwa y—Obstr iia Renan User —Angunction. 


Attorney—General v, Brighton and Hove Co-operative Supply 
~ Association [1990,] 1 Ch. 276 C. £. 

Of the two conflicting rights—the right of the occupier of pre- 
mises adjoining a highway to use the highway for the purpose of 
carrying. on his business at his premises and the right of the public 
to pass and re-pass along the highway without any unreasonable 
obstruction—the latter is superior ; and in a case of doubt or 
difficulty the former must give place to the latter. 


The question of the extent to-which in a given case the priyate 
right of the individual may lawfully interfere with the right of 
the public is one which must be decided with reference to the 
peculiar facts of that case and the fact that the full extent of the 
user is necessary or useful for the business will not make ita 
reasonable user as against the public; for otherwise a whole street 
may be appropriated by a private individual, and yet the public 
will have no right to restrain him from doing so. 


_ The actual question in this case was whether .the pikis up 
every other hour of the day of half the width of a narrow street 20 
feet broad by driving half a dozen vans for the purpose -of loading 
and unloading goods and thus seriously. obstructing the passage of 
vehicles through the street was a reasonable user of the street, 


The Court of Appeal held that the user was unr PETA and 
that PCNN was rightly granted. `, l = 





=. — reenter. 


* vi 
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; l ° 
Marriage contract—Promise by wifes father to leave her 
“a share” —Specific Performance. 


r 


‘In Fickus -—————Farina v. Fickus [1900], 1 Ch. 331. 
In this case which was ani action by husband and wife against 
the executors of the wife's father for specific performance of an 
alleged contract by the deceased to leave the wife “a share” of 
his assets the question was whether the letter which was referred to 
as constituting the contract was a mere expression of intention to 
do something in future or was a completed contract which could be - 
enforced. The letter ran as follows :—‘‘ You are of course aware 
' that with my large family Eliza will have little fortune. She will 
have a share of what I leave after the death of her mother, who I 
wish to leave in comfortable independence if I should leave her a 
widow.” a, ; 
-Cozens-Hardy, J.- held thatthe letter was only an expression 
of intention and did not constitute a contract and that the man 
had acted upon it under the mistake that it constituted a 
binding promise ‘did -not confer any rights upon him. But 
. as the testator had given them a legacy of £. 2000, the Judge 
observed that even if there was a binding contract, the terms of it 
which promised the wife a share simply and not an equal share 
were sufficiently satisfied by the legacy thus given. 


<= 











. Stamp—Contract where made—Hquitable interest in pro- 
perty—Goodwill—Property locally situated out of the United 
Kingdom. . 

Muller & Co’s. Margarine Limited v. Commissioners of 
_ Inland Revenue [1900], 1. Q. B. 310. | 
All the points decided in this case arose in reference to the 
terms of 59 of the English Stamp Act which ran as follows “ Any 
‘contract or agreement made in England or Ireland * * * * for 
the sale of any equitable estate or interestin any property whatso- 
everor for the sale of any estate or interest in any property except 
* * * % property locally situate outof the United Kingdom * 
* * shall bé charged * * *asifit were an actual conveyance 

onsale * * *” 
- The questions’ were :— j 

1. Whenis a contract or agreement made within the meane - 
ing of this section? 
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2. Isan option to purchase property at a particular price 
an equitable estate or interest in property so thata 
sale of it would be chargeable with ad valorem duty 
as if it were a conveyance on sale? 

3. Where the premises in which a business is carried on and: 
the goodwill of she business were conveyed together; 
has the goodwill a local situation, can it be said to be 
situate within or without the United Kingdom ? 

On the answers to these questions depended the answer ‘to 
the question whether ad valorem stamp was payable. 

The Court of Appeal held in reversal of the judgment of the 
Divisional Court, 

that apart from the question when or where the contract is 
. finally concluded the contract is made within the meaning of the 
word in the section where the last necessary signature is affixed 
to the document, 

that the sale of the opticn to purchase was not a sale of 
an equitable estate or interest în property, chargeable with ad 
valorem duty, 

and that unless there was any reason to rebut the presumption 
that the goodwill went with the premises, as there was in the case 
of West London Syndicate v. Inland Revenue Commissioners 
[1898] 2 Q. B. 507 the goodwill nrust be considered to be annexed 
to the premises of business and to have the same local situation 
as the latter (which in this case was situated out of the United 
Kingdom). 





Landlord and Venant—Paro- agreement to surrender—New 
lenancy— Surrender by operation o; Law—Estopyel. 


Fenner v. Blake [1900] 1. Q. B., 426. 


A tenant not having sufficient time to give notice to quit in 
March when the year of his tenancy was to close orally agreed 
with his landlord to surrender at midsummer. On the faith of 
this agreement and with the knowledge of the tenant, the landlord 
conveyed the premises with right tc possession from midsummer. 
The tenant however refused to quit on the day fixed whereupon 
this action was commenced in ejectment, The tenant contended that 

3 
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the agreement was void as being in constravention of the Statute of 
Prauds. 

Channell and Bucknill, JJ., held that though the surrender was 
invalid for want of writing, a new tenancy to last till midsummer 
was created, on the day of ‘the parol agreement, and old tenancy 
came to an end not by. the oral, agreement but by operation of law 
and that even if it were not so, the tenant having induced the 
landlord to contract an obligation on the faith. of his representa- 


tion was estopped from denying his liability to surrender on the 
day fixed. 





einen 


Divorce—Practice—Admissibility of subsequent acts of adul- 
tery. 


Wales v. Wales [1900], P. 63. 


On an application for divorce Gorrel-Barnes J., held that proof 
of the fact that the respondent and co-respondent were living 
together as man and wife after the date of the petition was admis- 
sible as showing what inference should be drawn from the acts of 
familiarity alleged in the petition as the basis of the application. 





Divorce—Practice—Marriage in a Colony—Validity. 
Cooper-King v. Cooper-King [1900], P. 65. 

Where in an action for dissolution of marriage celebrated at 
Hongkong, the only expert available demanded a heavy fee the 
court permitted in proof of the validity of the marriage the affida- 
vit of an ex-Governor of the Colony who, though no member of the 


legal profession, alleged that. he was conversant with the laws and 
ordinances in force in that colony. 





Divorce—Practice—Restitution for conjugal rights—Defence 
of Adultery— Right to begin. 


Smith v. Smith and Charlesworth [1900], P. 66. 
Where a husband who was sued for restitution of conjugal 
rights set up the plea of adultery on the part of the wife and 
claimed dissolution of marriage on that ground, Jeune P., held 


that the burden was upon the defendant and asked the husband’s 
counsel to begin. 
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Advice to Law Students :—Prof. “Keener, dean of the faculty 
of law at Columbia, after their last lecture, made in substance the 
following remarks to the graduating class :— 


-“ The law is the noblest cf professions or the meanest of trades ; 
there is no compromise, and your first few years will irrevocably 
determine what it will be to you. And let me impress this fact upon 
you—you need never do as a lawyer what you cannot do as a gen- 
tleman. Your first duty isto the public, your second to your client, 
and what Imean by that is this: The lawyer occupies a position of 
public trust, and your object should be the furtherance of justice— 
not the serving of mercenary selfishness or the promotion of litiga- 
tion. And I trust no member of this class will ever refuse to aid 
justice because in the poor man’s hand there is no fee. As it is the 
physician’s noble calling to relieve suffering, so it is yours to give 
Justice, and I hope none of you will make the lamentable failure to 
see nothing more in the law than the meremeans of getting a liv- 
ing. If there have been any mistakes here, they have been of the 
head and not the heart, and I can assure you that no one will be 
more pleased to hear of your successes or more pained to hear of 
any failures. I wish you well. God speed you.” . 


Such true arid noble utterances are well worthy of préserving 
by every lawyer who loves his profession and would sée it occtupy 
the high plane to which it is entitled —Albany Law Journal. 


* 
i * 


Hissing in a Theatre :—Not long ago aman who manifested his 
disapproval of a performance ata place of public amusement in 
Kansas City, Mo., by hissing, was arrested at the instance of the 
manager and arraigned before a police magistrate on the charge of 
disorderly conduct. We are told that the judge promptly dis- 
charged the accused with the remark that “If a man has the right 
to applaud in a theatre, he certainly has a right to hiss.” This 
seems to be sound sense, and ought to be equally good law. Ap- 
planse is the usual mark of approval, and its antithesis, the hiss, is 
the customary way of indicating disapproval of a play, act or scene. 
The audience is not permitted to give. articulate expression to its 
pleasure or displeasure—no one can gët up in the auditorium and 
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give his ideas of the play or the players without imminent danger of 
being ejected for having disturbed the peace and enjoyment of the ` 
remainder of the audience. The spectators are the critics for whose 
benefit the performance is given, and if the management permit ap- 
plause on the part of those who are pleased, they should also permit 
-expressions of disapproval by those others who do not like it.—Al- 
bany Daw- Journal. 


¥* 
X * 


A very novel action :—One of the most novel and curious 
actions at law we have come across for some time originated not long 
ago in Stroudsburg, Pa. Among the residents of that city is the 
Rev. B.E. Dixon, who, in a public prayer, invoked the divine 
vengeance upon a brewery that-had been erected in that town. In 
his prayer the Rev. Dixon, after calling down curses upon the 
aforesaid brewery and its proprietors, according to newspaper re- 
ports, specifically urged God to strike it with lightning. Sure 
enough, not long afterward, during a voilent storm, a bolt from 
heaven struck and partially wrecked the building; thereupon the 
owners brought suit for damages against Mr. Dixon, claiming that 
through his intercession and appeals the divine wrath had been 
brought down upon their property. The clergyman, in his answer, 
it is understood, puts forth the claim that he should not be held 
responsible for-an act of divine providence, and this is the novel 
question. with which the court will be compelled to wrestle. Such 
a plea would seem to indicate a woeful lack of faith in the -power 
of prayer, yet perhaps it was the only plea he was able to make 
under the circumstances. The trial of this novel suit, if it ever 
comes to trial, ought to prove decidedly interesting. The Good 
Book tells us that'all that one needs in order to have his prayers 
answered is faith, Did the Rev. Dixon possess it, and was that 
faith potential in calling down the divine vengeance upon the bre- 
wery referred to, or was its destruction so soon after the prayer a 
mere coincidence—one of those strange correspondences with which 
the busy world is filled ? Here is a question which is calculated 
to cause the average juryman’s hair tò tun gray :—Albany Law 
Journal, Oo . 

xx 

‘Selling one’s body for Exhibition :—A murderer at William- 
sport, Pa., who was executed June Sth, sold his body to the manager 
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of a local theatre for exhibition purposes. The price he received 

was a new suit of clothes in which to be hanged, a coffin and a grave 

for the final reception of the remains :—The Albany Law Journal, 
xx 

Right to Egpectorate :—A local judge (Alabama) has given out - 
the decision that the right to expectorate is inherent, and unless 
special receptacles are provided no penalty can accrue from spitting 
on floors or side-walks, Here is another obstacle to the anti- 
tuberculosis crusade. The decision is, however, apparently a broad 
one, and may not prove a precedent in all regions. There are other 
possibilities of committing nuisances than spitting, which have just as 
good a claim to be considered an inherent right, and which in our 
civilized communities are prohib:ted in public, notwithstanding the 
inconvenience the prohibition mav cause. It would seem that spitting 
is to be considered a special privilege, according to this Alabama 
jurist. If this decision is to stand and be followed elsewhere, public 
spittoons will have to become a prominent feature in all public con- 
veyances. The prospect is not = flattering one, when a needed 
sanitary reform is practically checked, or afflicted with unpleasant 
adjuncts to please a class of peeple who have no regard for the 
feelings of decent ones.—Jour. Am. Med. Asen. 

Legal Gthics. 

Mr. Justice Rose, Justice of the Common Pleas Division of the 
High Court of Justice for Ontaric, lecturing to the more advanced 
students of the Law School at Osgoode Hall on the above subject, 
divided it into five heads: I. The duties of legal men to the public ; 
II. To their clients; III. To tae court; IV. To each other; 
V. To themselves. 


The Duty of the Lawyer to the Public—His main proposition 
under the first title was that it was more important that the public, 
as well as the suitors immediately concerned, should have confidence 
in the administration of justice, than that the particular issue 
should be determined with perfect accuracy ; and he emphasized 
the duty of the lawyer, whether at the bar or on the bench, to so 
conduct every cause that the public may feel that a fair trial is 
had between the parties, so that confidence in the courts will be 
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established which will ie the public to have recourse to them 
instead of to personal assertion of rights. 


Lhe Lawyers Duty to his Client.—The duties of lawyers to 
their clients are stated with great force and clearness in the oath 
of office taken by a barrister: To protect and defend the rights 
and interests of such of his fellow citizens as may employ him; to 
conduct all causes faithfully and to the best of his ability ; to 
neglect no man’s interest, nor seek to destroy any man’s property ; 
not to be guilty of champerty or maintenance ; not to refuse causes 
of complaint reasonably founded ; not to promote suits upon frivo- 
lous pretenses ; not to pervert the law to favoror prejudice any 
man, but in all things to conduct himself truly and with integrity ; 
in fine, the Queen’s interest and his fellow citizens’ to uphold and 
maintain according to the constitution and law of this Province. 


. A somewhat remarkable document, the Report of the Committee 
on Legal Ethics to the Michigan Bar Association, was frequently 
quoted by the learned judge in the course of his remarks, “N othing,” 
says this report, “ has been more potential in creating and pandering 
to public prejudice against lawyers as a class, and in with- 
holding from the profession the full measure of public esteem and 
confidence which belong to the proper discharge of its duties, than 
the false claim * * * that it is an attorney’s duty to do everything 
to succeed in his client’s cause * * * No sacrifice or peril, even 
to the loss of life itself, can absolve from the fearless discharge of 
the attorney’s duty. Nevertheless, it is steadfastly to be borne in 
mind that this great trust isto be performed within and not with- 
out the bounds of the law which creates it.” 


Upon the question as to the lawyer’s belief in the righteous- 
ness of his client’s cause, the report continues: “An attorney 
cannot neglect the defence of a person accused. of a criminal offence 
betause he knows or believes him guilty. It is his duty by all fair 
and lawful means to present such defences as the law of the land 
permits, to the end that no one may be deprived of life or ARDA 
but by due process of law.” 


Among many practical pieces of advice given to the students 
by the learned judge was the following: “Be most scrupulous in 
drawing up affidavits for your clients to swear to. I regret to say 
that. the belig: has- prevailed thit-in many cases affidavits are 
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drawn without careful instructions as to what the client or deponent 
may truthfully state, but rather to support some position beneficial 
to the cause the solicitor is appearing for. You are in a measure 
the keeper of your client’s conscience. Be most careful lest you 


bring upon yourself condemnation for the guilt of moral, if not 
legal, subornation of perjury.” 


The Duty of the Lawyer to the Court.—Passing on to the third 
division of his subject, the duties of lawyers to the court, the lec- 
turer referred to the position of solicitors and counsel as officers 
of the court and co-workers in ascertaining the rights of the parties 
on the facts and according to the law, and also counseled courtesy, 
but not subserviency, to the court. “Neither truckle nor be 
truculent ;” was his:advice. 


The question dealt with under this head, as to whether it is 
the duty of counsel to point out to the court matters of fact or law 
which seem to be against his contention, is of surpassing interest. 


In Credits Gerundeuse vs. Van Weed, 12 Q. B. D., atp. 175, 
Pollock, B., said: “Mr. Barnes in moving properly called our 
attention to a decision in Patorni vs. Campbell, which, if effect is 
given to it, is clearly against his application.” | 


But the most instructive case on this branch of the subject is 
Earl Beauchamp vs. The Overseers of Madresfield, L. R.8 C. P. 
245, m which Lord Beauchamp and the Marquis of Salsbury 
appealed from the decisions of revising barristers. The names of 
the appellants appeared in the lists of persons claiming to vote in 
respect of freehold houses and lands, but, as it was proved that 
they were peers of parliament, the revising barrister determined 
that they were not entitled in law to have their names inserted in 
the register of voters for elections to the House of Commons. The 
appeals were heard 1ogether in 1872 by the Court of Common Pleas, 
- coram Bovill, C. J., Keating, Brett, and Grove, JJ. A.‘ Wills, Q. C., 
in opening for Lord Beauchamp, said that it was difficult to contend 
that such a right as his client asserted existed, when every princi- 
ple of the constitution and all the authorities upon the subject were 
opposed to it, and the most diligent search had failed to discover a 
single atom of authority in its favor. And he then went on, ab 
considerable length, to Jay before.the: court all the authorities he 
could find on the subject—all agairst his own contention. Manisty,, 
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Q. O, for Lord Salisbury, after the authorities referred to by 
Mr. Wills, agreed that it would be vain-to argue that a peer had: a` 
right to vote. 


Doti. ©. J., said: “From the course which the learned 
‘counsel have taken, and properly taken, on the argument of these. 
cases, it seems hardly necessary for us to do more than -pronounce 
a formal ` judgment for ‘the respondents, the learned counsel for 
both the appellants agreeing that their claim to vote is nntenable. 
As, however, the matter has been brought before us for decision, 
it may be expedient to state our reasons.” 


Keating, J., after stating his reasons for agreeing, said: “ I 
would merely desire to add an expression of my entire approval of 
the course pursued by the learned counsel for the appellants ; and 
to say that I have yet to learn that it is otherwise than the duty of 
counsel to say so.when he finds a point not to be arguable. I have 
always understood it to be the chief function of the bar to assist 
the court in coming to a just conclusion.” 


But Brett, J.: “ I feel extremely reluctant to give any judg- 
ment in this case. The “ourse which has been pursued by the 
counsel for the appellants has placed the court in great difficulty. 
[ must confess I entertained considerable doubt whether the claim 
set up could be supported ; but I thought it right to make some 
suggestions for the purpose of ventilating the propositions stated 
by the learned counsel in admitting that they had no case. - I quite 
agree that it is the duty of: cotinsel to assist the court by referring 
to authorities which he knows to be against him. ` But I cannot 
help thinking that when the counsel has satisfied himself that le 
has no argument to offer in support of his case, it is his duty at 
once to say so, and to withdraw altogether. The counsel is master 
of the argument and of the case in court, and should at once retire 
if he finds it wholly unsustainable, unless indeed he has express 
instructions of the contrary. With the greatest respect for the 
two learned counsel who have appeared for the appellants in this 
case, I must confess I do not quite approve of the course which 
they have taken.” 


‘Grove, J., oxpreed n iio opinion upon the propriety of the-course 
_ taken-by counsel. . Cee eas 


+ 
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There.cannot be saidto have beena decision upon the point ; 
now-under discussion, which was not. really in question in that case, 
buf the opinions expressed by three members of the court are yery 
interesting.and were most pertinent to the subject of thé lecture. 
It.will be observed that all three agree that itis the duty.of connsel 
toassist the court by referring to authorities which.he knows to 
be against bhim. © . ee 

The Duties of Lawyers to Hach Other.—The duties of Seon 
to each other are well set forth in the Michigan-document to which 
reference has already been made. - “‘ Clients and not their attorneys 
are the litigants; and whatever may be the ill-feeling existing 
between clients, itis unprofessional for attorneys to partake of it 
in sara conduct and demeanour to each other, or to suitors in the 
case.” “In the conduct of litigation and the trial of causes the 
attorneys should try the merits: of -the cause, and not try each 
‘other.” “Personalities should always be avoided, and the utmost 
courtesy always extended to an “honorable opponent,” “As to inci- 
dental matters pending the trial, not affecting the merits of the 
cause, or working substantial prejudice to the rights of the client, 
* * * the attorney must be allowed to judge. No client has a 
‘right to demand that his attorney shall be illiberal in such matters, 
or that- he should do anything: therein repugnant to his own sense 
of honor and. propriety ; and if such a course-is insisted on, the 
attorney should-retire from the cause.” “ An attorney should not 
attempt to compromise with the opposite party without notifying 
his attorney.” 


The Duty of Lawyers to Themselves —Under the last head, 
the duty of lawyers to themselyes, Mr. J ustice Rose gave some 
excellent advice which we shall not repeat in-detail. He spoke 
again of the duty of courtesy as one which a self-respecting: man 
owned to himself, and said that a barrister or solicitor should bein 
fact as well as in name a gentleman—a man of education, high 
principles, Bourveny and kindness, —Canadian Loan Times. 

Success at ‘the Bar. 
Address by Hon: D. P. BALDWIN before the Titiana Law School. 


“No student can expect to gain a high place atthe bar unless 
he is endowed Py nature with quick perception, and the power of 
4 à 
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‘reasoning quickly and correctly upon two legs.. A slow man: men- 
tally wastes his time trying to become a trial lawyer. . Such a:man 
may make a first-class preacher or doctor, but.at the bar he will: be 
surely distanced by sharp and eager competitors. ~ To be a success- 
ful lawyer one must be a self-possessed, cool-headed . man, ‘full of 
resources and able .to. turn skilfully and. rapidly -sharp ‘corners, 
This, too, is a habit that can be cultivated. Fidgety, fretful, ill- 
natured men always work to great disadvantage in a law suit. 
Anger is one of the most debilitating as well-as most destructive of 
all our. bad passions,-and the lawyer always loses money ‘by it. No 
good ever comes ofa quarrel or squabble in Court. Good nature 
and good manners are powerful adjuncts in litigation. Courts and 
juries take kindly to a cheerful, smooth attorney, and turn away in 
disgust from a -boor-or bulldozer. Another indispensable for a 
. lawyer is a thick skin and an inability to know when you are. whip- 
ped, Never give up and never say beat except at the last ditch. 
Another most valuable quality for,a lawyer is courage. A: faint 
_ heart never won a difficult. litigation. Never take counsel of your 
timidities. - If you have a bad case—and your instinct will always 
inform you .candidly—seitle it if. possible and keep it, out of 
Court. Butifyou can’ t, tell your client of his danger, and if he will 
trust you, trust yourself and fight it through. Learn to dispense 
with assistance at the earliest moment. Your eminent counsel, half 
of the time, won’t take the painsito understand your case, and will 
make a muddle of it and then take the buit end of the- fee. Go it 
alone at the earliest possible moment. 


“The student, while busy with histext-books and Seta es, Should 
begin the study of facts and never remit the pursuit. All kinds of 
facts, and especially the ability. to master facts quickly and clearly, 
are valuable ; nay indispensable to the lawyer. He must know sur- 

veying, mechanics, book-keeping, medicine, and, in short, something . 
of everything. Above all; he,must know men and women and their 
ways, good and bad. Learn at the earliest possible moment how to 
cross-examine a witness. Read Elliott’s ‘Works of the Advocate,’ 

and ponder its maxims. A good cross-examiner is always sure of 
plenty of work. To attain this .act, attend courts constantly and 
study the methods of eminent lawyers with witnesses, cultivate jus- 
tice of the peace practice, and always call for a jury, so as to learn 
how to-handle yourself and them. A good fact lawyer will succeed 
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far more rapidly than a good book lawyer.. .As a rule, law is the 
right and common sense to a business transaction, and. the practice 
of law consists in putting facts in their best: possible. light before 

courts and juries, excusing the faults and failures of your-client and 
magnifying those of the other side. - Don’t be afraid to do this, for 
your opponent is employed by your. adversary for this exact pur- 

pose. Itis a curious and lamentable circumstance that up-to-date 

civilization has discovered no better, method of settling. private 

grievances than for. each party to have a legal bulldog and -‘ sick’ 

him on to his antagonist. Nations, Christian and Pagan, do exactly 

the same thing. They settle their disputes by killing the greatest 

possible number of innocent men, and call the result glory. ` 


“ Outside of law books the student. should read the best and 
only the best books. Never read any book not ten years old, and 
which has not fought its way to being an authority, While in the 
law school read only books in the line of your preparàtion. Master 
surveying. It will be a mine of wealth to you in litigation. Acquire 
some knowledge of practical mechanics, and if you could learn to 
speak German it would prove invaluable to you. For recreation read 
Shakespeare and the history of the United States, It is an excel- 
lent thing to get into the habit of reading adjudged law cases. First 
get a clear idea of the facts as laid down by-the court; then shut up 
the book and form your judgment upon the facts ; write it down, and 
then compare your conclusions with the opinion of the court, Thus 
in-a few years you will acquire an invaluable habit of legal thought. 
Read, first of all, the decisions of our own State, beginning with the 
last and going backwards, The decisions of Indiana—many of them 
trivial on account of the system of reporting—are mines of informa- 
tion, which would do credit to any tribunal. Matt Car penter 
‘recommended the study- of Marshall’s opinions and Webster’ s argu- 
mėnts. While I have never done this, . it is-a most excellent 
suggestion, although it involves worlds of hard work. ) 


Politics and Public Speaking. 


“Should the law student mix in politics ? That depends; if you 
mean by politics learning the arts of olfice-seeking; I answer no; 
if you mean the study of public questions and the art of political 
management and of public speaking, yes, ‘The greatest mistake of 
my student life was in not hearing Lincoln’s Cooper Institute speech 


240 ° THE MADRAS ‘LAW JOURNAL. [VoL X. 


. That evening I stayed in my room, having an uncommonly stiff law 
lesson to learn. My chum let the lesson go and now tells his 
grarid children how he heard old Abe make the greatest speech of 
his life. Master the tariff question; master the silver question. 
Attempt the labor question, and to that end read all the best books 
and hear all the best speakers on both sides. Always talk tariff 
or labor wherever you meet’ with your superior, and then take 
the other side and :seè if you can hold your own. Let. no 
eminent speaker come to Indianapolis without your hearing. 
him or her. Read the best newspapers, or better still, and 
above all things, debate every opportunity. And this brings me 
to public speaking. Master, at the earliest moment, this greatest 
ofallarts. The public are always keen to listen to anybody worth 
hearing. And the secret of- successful public speaking is to always 
say something worth hearing and to say it with force and elegance. 
But to do this you must be a constant reader, observer and thinker. 
Early in life master public questions or at least acquire the ability 
to master them on short notice. To acquire the art of forceful and 
graceful statement study. and master the works of our best ora“ 
tors, For rhetoric study Everett, Choate, Phillips and Ingersoll. 
Everett and Choate are the most beautiful word-painters our country 
ever produced ; Ingersoll is our greatest prose poet. Do not be 
satisfied with simply reading these great masters, but memorize 
them. . This exercise will supply you with a copious vocabulary and 
graceful expressions and form of thought, especially if you can so 
enter into their spirit as to grow enthusiastic over them. But style 
is not sufficient. For matter, logic and thought study Daniel Web- - 
ster, was in my way of thinking the greatest orator in the English 
language. After- Webster finishes. a subject there is apparently 
nothing more to be said upon it. The study of this superb orator 
will gradually supply you with models of logic and thought. Imi- 
tate him by speaking logically and with method. Do not be satisfied 
with presenting to your audience considerations mainly, but, as far 
as in you lies, analyze and exhaust your subject. I recommend you- 
also to study the letters of Junius, and especially ‘Goodrich’s British 
Eloquence,’ where you will find the best speeches of Burke and 
~ Erskine. But the way to learn to speak is to speak, and speak well. 
I would not givea straw for a speaker who did not lose all con- 
sciousness of time or place in his speech. Blaine once told me he 


(J + 
PART, VIL. | THE MADRAS LAW JOURNAL. - - 241° - 


never, finished a speech with -cry clothes “on him. ‘Begin at once. 
Get appointments next campaign to talk politics in your county, . 
and atschool houses and other places. Speak forall there isin you 
or it. Stir upa joint debate with some political opponent and then 
make it a point of religion not to let your side of the case suffer or 
be worsted. | . 


“In law, intellectual power counts more than in any. other pro- 
fession., Ability of high grade and constantly growing ability the 
lawyer must have if he would succeed. ` Among courts and lawyers, 
brains rule. The bar are the xeenest and most merciless judges of 
ability in the whole world, and woe to him upon whom their censure 
rests. They are the quickest people in the world to detect a sham 
or a fraud. While agreeable manners and genial ways are indis- 
pensable to get business, only the man of ‘thorough progressive 
ability and industry can hope for permanent success—The Law 
Student's Helper. 


REVIEWS. 





The Presidency Small Cause Courts Acts, 1882 to 1899, by 
Jd. H. Baxtweur, Barrister-at-Law—Published at the Lawrence 
Asylum Press, Madras. Price Rs. 6. 


We have much pleasure in recommending this book to legal 
practitioners in the presidency towns. The various Acts amending 
the Presidency Small Cause Courts Act of 1882 and the various 
rules and notifications relating to the Court of Small Causes at 
Madras and the Court of Small Causes at Bombay have been brought 
together in a convenient form and the decisions upon the questions 
arising under the Indian enactment as well as those arising under 
cognate enactments both in England and in India have all been 
carefully collected. The work is- conscientiously done,and we have 
no doubt it will be found to bea very useful publication, especially 
to persons practising in the Presidency Small Cause Courts. 


y 


| 
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The Law Notes for May, June and July. 
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Calcutta Revised Reports, Part 2. 

Case and Comment for May and June. 
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CLAIMS FOR ARREARS OF MAINTENANCE. 


THE question arosein Raja Yaralgadda Mallikarjuna Prasada 
Naidu v. Raja Yarlagadda Durga Prasada Naidu (I.L. R.17 M. 
862,) whether a person entitled to maintenance under Hindu Law is 
entitled to recover-arrears of maintenance prior to suit, in the 
absence of any demand for che arrears during the period for which 
he claims them, The facts of the.case were as follows. The 
Zemindar of Challapalli died in 1875, leaving three sons. The 
eldest of the three became tke Zemindar and the othér two filed 
two separate suits for partition in 1880 against him. It was ulti- 
mately decided by the Privy Council that the Zemindari of Challa- 
palli was impartible and the suits in so°‘far aś the partition of the . 
Zemindari was concerned, weré’dismisséd. Mallikarjuna v. Durga 
(I. L; R., 13 M. 406; The-iinsuccessful claimant for partition filed 
for present suit for’'maintenance against the eldest brother, the 
Zemindar;-and. he claimed arrears of maintenance for 12 years prior 
to the institution of the suit. The District Judge of Kistna decreed 
arreays-of maintenance at the rate of Rs. 500 per mensem for twelve 
years prior to the institution cf the suit, and ordered the defendant 
to pay plaintiff future maintenance at the rate of Rs. 750 per men- 
sem. The High Court, on appeal, held that the plaintiff was not 
entitled to arrears of maintenance. The judgment of the learned 
Judges, Collins, C. J., and Shephard, Jey “5 on ne poni: was as 

follows :— 

-- “The District J idea has granted arrears at the rate of Rs. 500 
per mensem for twelve years prior to the institution of the suit. 

In this we think‘he was wrong. The right to maintenance is 
primarily a right to be maintained out of the current income of the 
property in the enjoyment of the party chargeable. The ‘circum- 
stance, however, thata persor entitled to maintenance has not in 
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fact been maintained by the person chargeable does nob necessarily 
give him a right of action for arrears. On proof of failure to 
maintain, without more he cannot be said to become a creditor of 
the person in default. It is incumbent on him to prove that 
there has been a wrongful withholding of the maintenance to 
which he is entitled (Jovi v. Ramji, I. L. R. 3 B. 207, and Maha- 
lakshatamma v. Venkatratnamma, Ib. 6 M. 83), Ifit were not 
so, it would mean that the manager of the family could, at the. 
choice of any member preferring to reserve his claim for main- 
tenance out of current income, be compelled to pay him from time 
to time sums of accumulated arrears which could only be paid out 
of capital.. In this case it is admitted that the plaintiff has since 
the Ist May 1875 been living apart from the defendant and has 
neither asked for nor received maintenance except what he received 
under the order of the High Court pending the appeal ta the’ 
Privy Gouncil, that is, between December 1887 and July 1890.” | 


“In our opinion it is clearly the plaintiff’s own fault that he has 
not received maintenance for the whole period of twelve years for 
which he claims~it. Inv his suit brought in 1880, he made another 
and inconsistent claim and~therefore he has no right now that he 
has failed in that litigation ‘to. -complain_ that a claim not made by 
him though conceded by the defendant was: not satisfied. . There 
has been no wrongful withholding on the.partrof the defendant.” 


The reasoning’ of the High Court in brief is that aright to 
maintenance out of an estate in the hands of its holder, isa right to 
be maintained out of the current i income. To entitle a përson - to 
a decree for arrears, itis not enough to prove that there was a 
failure to maintain. It is necessary to prove further that there was 
a wrongful withholding of maintenance. What exactly it means 
by wrongful withholding the Court does not say. Do the learned. 
Judges mean that there should have been a demand for mainte- 
nance? That is how the decision has been understood by the Madras 
Court in a more recent case reported in Muthu Vaduganatha 
v. Periasami, 6, Madras Law Journal Reports, page 149, which 
follows the decision in thecase under appeal, and ‘apparently - 
this is the only construction possible of a wrongful refusal accord- .- 
ing tothe view of Collins,C. J. and Shephard, J. inthe case.: 
under consideration, . They point out that the plaintiff did not ask 
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for maintenance, and that the result óf. dllowing arrears in such. 
cases would be that the person in possession: of the estate might 
be compelled to pay from time to time sums of accumulated arrears 
which could only be paid out of capital. They then observe that 
it was the plaintiff’s own fault that he chose to make an inconsis- 
tent claim for partition thereby preventing himself from claiming 
maintenance until his claim for partition had been decided against 
him. It is submitted that the whole of this reasoning.is vicious. It 
has been decided by the Judicial Committee: that a demand and 
refusal are not necessary to entitle a Hindu widow to sue for main- 
tenance. See Narayanarow Ramachendra v. Kamabai, L.L. R. 3, 
B. 415 at page 421. The rigat to maintenance arises out of her 
relationship to her deceased husband and to the person who has 
succeeded to the husband’s prcperty and owing to the latter- being 
in, possession of such property ; a demand is not necessary- to 
entitle her to sue for maintenance. Exactly similar observations 
are applicable to the case of a brother of the holder of an impartible 
estate as in tie-present case, His right to maintenance arises out 
of his relationship to the zemindar and the fact that the impartible 
zemindari estate in the defendant’s hands is ancestral property 
which he inherited from the father of both. . No demand is neces- 
sary to entitle plaintiff to maintenance from the defendant. Now, 
if the plaintiff without demand was entitled to receive maintenance, 
the defendant’s act in not giving the maintenance is an infraction 
of the plaintifi’s right’ to maintenance and nothing more is neces- 
sary to entitle the plaintiff to sus. The withholding of maintenance 
to which a person is entitled is always wrongful. No additional 
circumstance is required to make’the withholding wrongful aš the 
High Court seems to think. It can be otherwise than wrongful 
only where the right to maintenance was waived either expressly 
or by implication. Thus.the brcther'of the holder of an impartible 
Zamindari might live in the house of a relation under circumstances 
which would justify the Zamindar in inferring that he was content 
to live upon.the hospitality of the relation and did not intend to 
make any claim upon the Zamiridar. during the period of his visit, 
or a brother might live: abroad: ‘following a lucrative profession 
which might justify a similar inference. - Our contention is that 
as in the case of all other rights, so in the case of the right to 
maintenance, (for which it is admitted demand is not essential) the 
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infraction of it is always wrongful unless it can be shown that there 
aré circumstances in the case which ‘would justify the inference of: 
waiver of the right. Strictly spéaking a ‘decree for maintenance 
(that is an: executable decree) ought always ‘to be for past mainte- 
nance, for itis nly where maintenance has been withheld that-there 
can be said to be an infraction of the right to maintenance. A right 
to future maintenance cannot be said to be violated, though it may 
be put-in peril .by wrongful dealing with the property out-of which 
the maintenance should be paid so as-to justify an injunction to 
prevent such wrongful dealing. ‘With .regard tothe ‘future, one 
cannot be entitled in strictness to more than a` declaration of his 
right, if it is denied, and the practice of passing executable decrees 
for future maintenance is really unscientific. That is to say an execu-. 
table decree should'in reality be always for arrears ; and-wheré one is. 
entitled to maintenance heis always entitled to arrears unless hehas 
expr easly or impliedly waived them. It'has no doubt: been held in 
several cases that the granting of arrearsisin the discretion of the 
Court; but this ‘discretion, it is submitted, must be limited’ tö see- 
ing whether the. circumstances under which ‘the person claiming 
maintenance lived apart are such as to justify the belief that he 
or she would not ‘claim maintenance. The principle is correctly 
putin Raghubans Kunwar v. Bhagawant’ Kunwar, I L, R. 21 
A, 188, where Banerji and Aikman, J. J. say (page 185) : Fhe 
Court may for sufficient reasons be justified in refusing to grant 
any arrears or arrears at the rate claimed. Having regard. to:this 
fact and to the fact that for nearly 11 years’ the ‘plaintiff made 
no Claim whatever for maintenance, leaving probably the.defend- 
ant under the impression that she had waived her claim for main-- 
tenance, we think that sheis not entitled to arrears, &c.” «The 
reason of the rule that the award of the arrears is in the- discretion 
o of the Court is probably as follows. The ‘persons entitled to 
. maintenance are chiefly members of a joint Hindu family and 
widows. The right of the former is generally to’ be ‘maintained in 
the family house., It has-been doubted whether they are entitled . 
to ask for separate maintenance at all, and whether they should 
not claim partition if they wish'to live away from the family house: 
Possibly, they may be'entitled to claim maintenance without asking 
for division, “but it is very rarely that they do so. When they 
live separate without partition they do so‘becanse they catry on trade 
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or follow-a profession or are employed ia the public service and ‘in 
such -cases_ they seldom ask for any contribution from the family 5 
income for their maintenance. Generally therefore ‘maintenance i is 
understood to be -waived when a member of an undivided Hindu 


-family lives ‘apart ; and it would probably rest with him in any. 
‘particular case to prove that there was no waiyer. In the case of 
the-widow,-again, the old notion was thai she was bound to hve m 


ther ‘husband’s-‘house with his relations-and it was even doubted 
whether she was entitled to maintenance if she left it (see Narayan- 
- rao, Ramachendra Pant v.ttamabas, I. L. R. 3, B. 415). When 
she lived. with her natural ‘relations, they often maintained her 
. oub of. affection, and it was generally assumed.that no claim would 


«be made for .maintenance while she lived- with them. Waiver 
. of her- right was. easily presumed as in the case ofan undivid- 
>.ed male-co-parcener. The Courts regarded such a presump- 
< tion as.justifiable; and hence the dictum that the award of © 
„=the arrears is ‘in the discretion of the Court ; but, as already 


uy 


. pointed-.out, this can only mean that the Courts may presume 
-,- from the - circumstances a waiver of the right to maintenance. 
:' In its nature the right to maintenance is as much a legal right 


-as a right to, property, and the Courts cannot refuse to enforce 
_it-unless it has been given up either: expressly or, by ‘implication. 


~ Now assuming that a waiver. may be presumed in some cases, there 


-can-be no such presumption in a case like the present where the 
family has become divided as_ here, the plaintiff is not bound nor 


„r: even-entitled to live with the defendant. His-right, therefore, i is to 
emi a sum of.money necessary to maintain him separately. 
-There are no motives which could induce him to-give up his claim 


, 
—_ 


: for any period, for what he gives up will not go to1 increase the 
re property in which he ‘is entitled to participate, as in the 
case of undivided partible property. The defendant could have no 
reason to believe that the claim for maintenance would not be press- 
„ed. In the.present case, further, the parties had quarrelled after 
: the-death of their father and their separation was the result of the 
apron The defendant knew that.the plaintiff intended to enforce 


3c; his full rights. in the property. owned: by their father. The plaintiff, 


ir | 
Souk 
= 


gar 


-:z.no.doubt, claimed .to, be entitled to more than maintenance ; could 
. it-be said that this was a renunciation of his right to get ‘less : viz. ; 
v.. maintenance, if.he was not entitled to partition ? It is impossible to 


w 
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dr aw such an inference andsin fact the defendant does not contend 
that he thought that no claim for maintenance would be made dur- 
ing the period of the litigation in connection with partition. The 
High Court too does not really base its decision upon any inference 
cf waiver. The learned Judges seem to proceed entirely upon. 
the view that the claim for maintenance must be made while the 
income. of the estate is being earned ; and that there should be a 
demand before there could be an infraction of the right to main- 
‘tenance. This view would seem to make it necessary that there 
- should be a demand every year; but as already pointed out the 
Judicial Committee have held that demand is not necessary to entitle 
a person to sue for maintenance (I. L. R. 3, B. 415 at page 
421). The learned Judges of the High Court also observe that 


the plaintiff’s making an inconsistent claim for partition deprived . 


him of the right to arrears of maintenance, On what principle! ? It 
certainly is not the rule that an attempt to enforce a larger claim 


would disentitle-a person to recover something. else or something | 


less than he might be really entitled to. Such a rule can 
only be supported on the ground that the demand made. would. 


justify an inference that the plaintiff intended to give up his claim , 


to everything else, But such an inference would be obviously . 


untenable and unjust. Probably the High Court was misled by 
the vagueness of the dictum that it is in the discretion of the Court 


to award arrears. And the learned J udges seem to have thought - 
that it was open to them -to deprive the plaintiff of his strictly . 


legal right to maintenance if they thought that his past con- 


duct towards his brother the defendant was blameworthy. It may - 
be observed that in Lakshmipati v. Kandasami (I. L. R.-16, 


M. 54) the claim for partition was combined with a claim for 
maintonanoe in the alternative, and: it was not considered that the 
plaintif by claiming partition precluded himself from claiming 
maintenance. The Court holding the estate impartible awarded 
maintenance to the plaintiff. It cannot be said that a ‘suit for 
partition should always be combined with a claim for maintenance 


in the alternative at the risk of maintenance being refused in a 
fresh suit. Such a claim would really be open to the charge of . 
inconsistency, and the trial of the action might be embarrassed by ~~ 


the combination of such inconsistent claims, me 
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We may now rofer briefly’ to the decided cases on the point. 
In Venkopadhyaya v. Kaveri Hengusu, 2, M. H. C. R. 36, the 
Madras Court disagreed with the previous decision of the Sudder 
Court and held that the plaintiff in the case, a widow, was entitled 
to arrears of maintenance although no'demand had been made, and 
that the only answer to a suit for arrears was the statute of limita- 
tion. The Court observe (page 37) “the only bar tothe enforcement 
of a purely legal right is the lapse of the time required by the statute 
of limitations to bar the remedy.” This decision was approved of 
by the Privy Council in Raja Pirthe Singhy. Rani. Rajkooer, 12 
B. L. R, p. 288, at page 248. Their Lordships also refer to a decision 
of Sir Lawrence Peel who awarded arrears. See Vyavasthadarpana,. 
page 384. The same view was taken in Jovi v. Ramji, I. L. R. 3 
B., page 207, where Melvill and Kemball, J.J. held that 
arrears could always be claimed subject to the law of limitation. 
They refer to another case in Sakvarbat v. Bhavanji Raje, 1, 
B. H. C. R. p; 194, where the same view was maintained, the Court 
observing that a widow by Hindu Law, has a legal right to mainten- 
ance and that sheis entitled to arrears asa matter of right unless 
she hasalready received thesame. In I. L, R. 6, M. p. 84, Muthu- — 
swami Iyer and Tarrant, J.J. held that the plaintiff was entitled 
to arrears and that it had been proved in the case that demand 
had been made, They observe that though “no previous demand 
is necessary to sustain a claim to past maintenance, and it is only 
evidence of a wrongful withho_ding of maintenance which,as observ- 
ed by the Privy Council in Narayanrao Ramachandra v. Rama- 
bhai is the ground of liability ; the Subordinate Judge has also 
found in, this case that demands were made but not complied 
with.”. It will be-observed that the remark of the Privy Council 
referred to is to be found in’ the case already cited from 
I, L'R. 8, B. 415, which had no reference to arrears at all. Their 
Lordships were dealing with the right to maintenance generally 
and pointing out that demand ‘was notan element or condition of 
such right and that the failure to maintain was sufficient to entitle 
a person to claim maintenance. In Rango Vinayak Dev v. Yamuna 
Bai, l. L. R. 3, B. p. 44, West and Pinhey, J. J. held that a widow is 
not entitled to separate maintenance in the absence of spécial circum- 
stances necessitating her withdrawal from the family -residence, and 
they point out (see page 48) that where she resides separately 
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without asking for anything for maintenance for many years 
so as to create an impression that she had abandoned any claim 
that she might have, where her own family seemed to be in comfort- 
able circumstances, and the defendant’s people weré ‘rather of 
straitened means, arrears may be refused. The decision shows that 
the principle on which arrears may be refused is that abandonment 
of the elaim may be presumed from the circumstances of the case. 
In Motilal Prannath vy. Bat Kashi, I. L. R.17, B. p. 45, Sargeant, 
C. J. and Birdwood, J. refused to allow. arrears for more 
than three years on the ground. that there was no evidence 
that maintenance had been refused, and they refer to the case in 
Narayanrao Ramchandra Pant v, Ramabai, I. L. R, 3, B. 415, in 
justification of their view. The case was one in which the 
plaintif was a young widow, and she was living with her 
father who was maintaining her, and demand was made only 
‘three years before the suit. Obviously -the circumstances of 
the case were such as to. justify the presumption.of waiver, 
and -where there is waiver there can be no wrongful with- 
‘holding. As already pointed out, the case in I, L. R. 3, B. 
p. 415, laid down no principle with regard to arrears. In Seshamma 
v. Subbarayadu, I. L. R. 18, M. 403, Muthuswami Iyer and Best, 
J. J. also point out thatin a Hindu famly a widow’s right is prima 
Jacve to be maintained in her husband’s house, and that when she goes 
to her father’s house there is often no intention to claim mainte- 
nance, t.e., the learned Judges acted on the view thai a waiver will 
be often presumed where there has been no demand. The prin- 
ciple as pointed out would be a sound one in the case of widows and 
undivided co-parceners of a Hindu family, butit is obviously inappli- 
cable, whereas in the present case maintenance is claimed by a divided 
member. Messrs. West and Buhler in their Digest of Hindu Law, 
Vol. I, page 262 (8r1 edition) point ‘out that the supposed rule that 
the award of arrears is in the discretion of the Court is inconsistent 
with the nature of the right to maintenance which is a charge on-the 
family property ; see also Ramanadan v. Rangammal, I. L. R. 12 M. 
p- 260, where Muthuswami lyer, J. pointed out that the right to 
maintenance is a real right ¢. e., a right which is hot actually a 
charge on the-property of the family but.one which is capable‘of 
ripening and being converted into a charge. Itis unnecessary to 
deal with the question bow far maintenance is a’ charge upon the 
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property out of which it has to be a It is enough that it is a 
complete legal. right ; and it has. been laid down’ by the Privy 
‘Council, that demand is not an essential condition of that right and 
that it must, therefore, be enforceable unless it has been abandoned 
either expressly or impliedly. --It may be-noted that there are no 
‘cases. with respect to the right of a.co-parcener to maintenance and 
that the decisions of Courts kave reference to the rights of widows. 
| The plaintiff appealed to Her Majesty in Council and the Judi- 
‘ial Committee reversed the decision of the High Court, holding that 
“arrears should have been awarded. The conclusion arrived at by 
the J udicial Committee is eminently satisfactory. 





«+. NOTES OF INDIAN CASES. , 





:  ‘Balkishen Das v. eee 1 i R., 22 A. 149. —~Jt is laid 
down by.the Privy Council in this case that oral evidence is not 
‘admissible for the purpose of showing that what is ostensibly a 
"sale was in reality intended by the parties to be only a mortgage. 
‘Their Lordships held that tha question must be decided on a con- 
' sideration of the documents alone with only such extrinsic evidence 
‘of circumstances as might be required - to show the relation of the 
“written language to existing facts. This, decision- is in strict 
accordance with the provisiors of S. 92 of the Evidence Act.. The 
“Courts i in ‘India have often driven a coach and four through the lan- 
„guage of S. 92 in the interests of stbstantial justice. There has 
“been a long series of decisions in “nearly all. the High Courts that 
_o¥al evidence is admissible to. prove: subsequent conduct: inconsis- 
‘tent with the character of the transaction as a a sale, though the 
' party who setsup a contemporaneous oral aE as showing 
that an apparent sale was a mortgage should not be allowed to start 
his case by. offering direct parol evidence of such oral agreement; 
‘Bakeuv. Govinda, I. L. R. 4B.609, Hemchunder v. Kalichurn> 
l E L.R. 9.C..528, Rukken v. Alagappudayan, I.. L. R. 16 M. 83. 
Onóe it. appears from the conduct'of the parties that. the tran- 
. 'saction . has been treated asa mortgage, the Courts here allow 
_parol evidence to be given cf the original oral.agreement for the 
„ Purpose of ascertaining the terms of the. mortgage. This view 
2 
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has been rested by the Courts in India upon the ground that 
to prevent the mortgagor from showing the real nature of the 
transaction would have the effect of furthering fraud. and . that 
proviso 1 to S. 92, permits the reception of oral evidence for the 
purpose of showing the real nature of the transaction. This, we 
think, is a fallacy. The fraud referred to in proviso 1 is obviously 
fraud in bringing about the transaction and not the fraud whichis 
implied in taking advantage of the provisions of S. 92 and. insist- 
ing upon the document as the sole evidence of the transaction. 
The view that oral evidence of subsequent conduct should be given 
before giving evidence of the contemporaneous. oral agreement is 
logically indefensible. As pointed out by Sir T. Muthusami Aiyar 
in Rakken v. Alagappuddayan, I. L. R. 16 M. 83, it involves the 
anomaly that while indirect evidence is admissible, direct evidence 
is not. Another ground upon which the decisions of the Indian 
Courts have been attempted to be justified is that the subsequent 
conduct is not merely evidence of a contemporaneous oral agree- 
ment, but may amount to estoppel. See Amir As Law of Evi- 
dence, p. 541. This argument is equally untenable. To raise an 
estoppel the conduct relied on must be antecedent to the execution 
of the sale-deed. _ 


It is clear from the decision of the Privy Council that S. 92 
should be strictly construed and that the Courts in India are not at 
liberty to allow oral evidence for the purpose of proving the real 
intention of the parties to be different from what appears on the 
face oft he document. (See the recent decision of the House of 
Lords in North Eastern Ry. v. Hastings [1900] A. ©. 260.) 


- Chand Mal v. Lachhmi Narain, I. L. R. 22 A. 162—One part 
of an instrument may operate in presenti as a deed and another 
in futuro as a will. 


Rampal Singh v. Murray and Co., I. L. R. 22 A. 164.—A guest 
at a hotel who catches an infection uses the furniture in the hotel, 
and the owner is obliged to destroy the furniture in consequence.. 
Is the guest liable to compensate the hotel-keeper for the loss of the 
furniture? The answer to this question depends upon the degree 
of responsibility. attaching to a bailee. If the bailee has taken . 
the amount of care thata man of ordinary prudence would.under 
similar circumstances take of similar furniture of his own, heis., 
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exempted from liability under 5. 151 of the Contract Act. The 
burden of-proof in such cases is correctly laid down by Strachey, 
C. J.—If the damage caused was such as in the ordinary course 
would not have happened to goods of the kind in question, it is for 
the hirer to prove such prudence; otherwise it is for the owner to 
prove negligence. 


Banke Lal v. Jagat Narain, I. L. R. 22 A, 168.—A.sale of 
immoveable property in execution of a decree was set aside upon 
the objection of the judgment-debtors. It was then sold in 
execution of another decree, and after the second sale, the first 
purchasers brought a suit against the judgment-debtors to establish 
the sale and obtained a decree in their favor. The first purchasers 
then sued the second purchasers for possession of the property. 
It is not easy to decide upon the competition of rights in this 
case, but we think that the Allahabad Court is right in holding 
that the second purchasers have the better right as at the time 
they purchased there was ro prior sale in existence. 


Roshan Singh v. Balwant Singh, I. L. R. 22 A. 191.—The 
right of an illegitimate son to maintenance among the regenerate. 
classes of Hindus is purely = personal right and cannot descend 
to his heirs, 


Shiam Lal v. Chhaki Lal, I. L. R. 22 A. 220,—Public policy 
is an unruly horse and may carry one to very undesirable lengths. 
A patwari purchased some land within his own circle in the name 
of a friend to conceal the fact of the purchase from his official 
superiors. Such purchase was contrary to the rules of the depart- 
ment. These rules had not the force of law. The patwari receiv- 
ed the profits of his land for a number of years from the benami- 
dar, and when the payment was stopped brought a suit for the 
recovery of the land. The Allahabad Court held that this pur- 
chase by the patwari was opposed to public’ policy and dismissed 
the suit. We dre unable to approve of this decision. The breach 
of. the departmental rules may be a ground for dismissing ‘the 
patwari from.the service or otherwise punishing him in his official 
capacity. But there is no reason why the breach of such a rule 
by'one person should be alowed to enable another person to per- 
petrate a fraud. It is practically equivalent,to an encouragement 
of fraud for the. purpose-of putting down fraud. 
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If the contract for sale was executory and the patwari brought 
a suit for specific performance, one could understand a plea that 
the contract should not be enforced- on the ground of its being 
contrary to public policy, But where the contract has been 
executed and the property has been sold we fail tosee the 
justice of allowing a name-lender to'deny the purchaser’s 
right ọn the ground of public policy. It must also be remem- 
bered that such purchases are not intended to defraud the Govern- 
ment or any person, and they are prohibited by the department, 
merely because it may give an undesirable amount cf influence to 
the official who makes the purchase and that it may possibly lead 
to abuse, 


Gnavasambandha Pandara Sannadhi v. Velu Pandaram, 
I. L. R. 28 M. 271.—We are glad thatthe Privy Council has upheld 
the view which we have already expressed in the pages of this 
‘Journal, 8 M. L. J. 415. A person holding possession of the office 
of trustee and of the lands attached to it under an invalid alie- 
nation acquires a title by adverse possession not merely against the 
alienor, but also against his successors. The successors in the office 
of trustee are not the mere holders of successive life estates, and 
therefore the possession which is adverse io one irustee is “ad- 
verse to his successor claiming theinheritance. There is also an 
important obiter dictum of the Privy Council, that where a person 
on attainment of majority sues io recover property alienated by 
his guardian, he is bound to sue within three years after 
attainment of majority. This is certainly at variance with the 
decisions in this country, but it is impossible to contend that the 
language of Art. 44 of the Limitation Act-does not justify the obiter 
dictum of their Lordships. l 


Ramanarasu v. Buchamma, I. L. R. 28 M. 282.—We think 
it is a sound rule that has been laid down by Subrahmania Aiyar 
and Benson, JJ., that a discarded concubine is not entitled to 
claim maintenance from the man who was keeping her. That the 
son inheriting his father’s property is bound to maintain his father’s 
concubine is no argument in favour of the liability of the person 
himself, in the absence of express tests of the Hindu Law, and we 
are unable to find any to show that there is a valid claim for mainte- 
nance against the person who has severed his connection with th 
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concubine. There is no principle in support of the position, Ifa 
man is not bound .to maintain a concubine ‘during concubinage, it 
seems to follow that he is not bound to maintain her after the con- 
cubinage has ceased. It has been doubted whether a Nair of 
Malabar is bound to mainta‘n a woman with whom he has sam- 
bandham. 


Mallesam Naidu v. Jugala Panda, I. L. R. 23 M. 292.—We 
cannot see why any reference was made to the Full Bench in this 
case. The decision of the Full Bench in Ramasami Nadan v. 
Ulaganatha Goundan, I. L. R. 22 M. 49, obviously covers the 
case now again submitted to the Full Bench. The only point 
which the Full Bench may be said to have decided is that limita- 
tion begins to run against the son at the same time that it begins 
to run against the father. The cause of action against the son has 
been held in several cases to be distinct from that against the 
father, namely, the liability to pay the father’s debts, though such 
liability may arise at the same time as the liability of the father 
-accrues to pay the debt. In any event the liability of the father 
and the son is not joint, and, therefore,.the decisions that have 
held that after a decree has been obtained against the father and 
satisfaction has not been obtained, a fresh suit will lie against-the 
„son are, it seems to us, goot law. 


SUMMARY OF RECENT CASES. 





Gift—Innocent misrepresentation~-Right of donor to recover. 
‘In re Glubb-Bamfield v. Rogers [1900], 1 Ch. 354 0. A. 


When a gift is procured by an innocent misrepresentation of 
the donee, the donor is on the discovery of the mistake entitled to 
recover the gift. 

The point arose in this way. A testator left a number 
of legacies for certain charitable institutions, conditioned on the 
collection of an equal amount of subscriptions which would not 
have been given except for this bequest. He further provided 
that in case any of the legatee institutions did not qualify them- 
selves by the fulfilment cf the condition within four years, the 
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lapsed legacy should go to other institutions in the order named on 
fulfilment of the same condition within an additional period 
allowed for it. Two institutions which were informed of the legacy 
too late, believing themselves to have still time sent a circular 
stating the object and calling insubscriptions. But after collecting 
the amount they found that they were notin time, and being told 
that they might, if they chose, qualify for the deferred legacies, 
they wrote to the subscribers of their mistake, and with their per- 
mission utilized the money in “meeting” the deferred legacy. 
The question was whether the subscription could be said to have 
been “attracted” by the legacy. 


If the subscribers could have recalled the subscriptions on 
discovering the mistake in the original circular, their permission 
for utilizing the subscriptions for an altered purpose would be as 
good as a recalling of the money paid and a resubscription. But 
if they could not, then the money which was originally collected tor 
a different purpose could notin any sense be said to have been 
“attracted” by this deferred legacy. The Court of Appeal in 
reversal of the judgment of North, J., held that the subscribers were 
entitled on the discovery of the mistake to recover their money and 
decided the case in favour of the institutions. 





Sale by Court—Want of jurisdicitton—Right of purchaser— 
Conveyancing and Law of Property Act, S. 70, 


Jones v. Barnett [1900], 1 Ch. 370 C., A. 


The question in this case was whether S, 70 of the Conveyancing 
and the Law of Property Act, which provides that want of jurisdic- 
tion in a Court shall not vitiate the right of purchaser in a-court 
sale, gave the purchaser an irrefragable title as against persons 
who were not parties to the action. It was held by the Court of 
Appeal in affirmation of the judgment of Romer, J., that it did not, 
and that the section was intended only to prevent the judgment- 
debtors from impugning the sale on technical grounds of jurisdic- 
tion or irregularity of procedure. | 
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Conflict of Laws—Personal- property—Power of appoint- 
ment by will—Domiciled Forecgner— Will—Validity-—Constructron 
of the Will. 


_. Inre Price —Tomlin v. Latter (1909), 1 Ch, 442. 

A certain Lady Price bequeathed a sum of £ 2,000 to a Mrs. Gay 
(whowas then a domiciled French subject) for life, and after her death 
to such persons asshe might appoint by will. Mrs. Gay who subse- 
quently became Mrs. Forfillier, left all ker properties to her husband 
by an unattested holograph will providing that “it shall be consi- 
dered the same in England as in France.” On the ‘application of 
. M. Forfillier’s attorney letters of administration with the will annex- 
ed had been granted in the Probate Division of the High Court 
im. England. | 


On a summons by the trustees to have it determined who was 
entitled to the fund, the following questions were raised : (1) whether 
the will by which the appointment was to be made should be exe- 
cuted in accordance with the English Law, or might be such as 
though not so executed was recognised by the English Law as 
valid, and (2) whether the Engish rules of construction were 
applicable to the case. 


On the first point Stirling, J., held that the latter’ of the two ` 
alternatives was correct, and ruled on the authority of D'Huart v. 
Harkness [1865], 34 Beav. 324, that the will executed in accordance: 
with the law of the foreigner’s domicile being valid according to the: 
law of England, and having been conclusively determined to be 
such by theissue of probate, must be considered effective as an 
exercise of the power of appoiriment, even though it did not comply. 
with the provisions of the Wills Act. The Judge considered that the 
cases in In re Kirwan’s Trusts [1883],25 Ch. D. 378, and Hummel 
v. Hummel [1898], 1 Ch. 642, were both distinguishable on the 
ground that there the wills having been executed by British subjects 
were not of general validity apart from the special provisions of 
Lord Kingsdown’s Act, and that the scope of the Act not including 
the validation of appointments, the wills could not take effect as 
such without satisfying the provisions of the Wills Act. 


On. the other point he teld that the,law of- the testator’s 
domicile-would ordinarily furnish the rules of constriction, but that . 
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where as in this- case there were indications that the instrument 
should be read in reference to some other law, then such law would 
govern the case. And in this case both on the ground that such - 
indications were found in the will, and on the ground that the 
mode of disposition by appointment was unknown to. the French 
Law, the learned Judge held that English rules of constructions 
including that introduced by S. 27 of the Wills Act, were appli- 
cable in arriving at the true construction of the will. 


Bankruptcy—Debtor and creditor—Mutual dealings—Set-off 
—Act of bankruptey—Receiving order—Date of taking account. 


Inve Daintrey—Ex-parte Mant [1900], 1 Q. B, 546 C. A. 


The question in this case was whether a creditor of a bankrupt, 
who owed money to him, was entitled todeduct his debt and pay 
the balance to the trustee in bankruptcy. The circumstances under 
which this right to set-off was claimed were as follows:—Between th® 
date of the act of bankruptcy of which the creditor had notice and 
the date on which a receiving order were made against him, the 
bankrupt. who was a solicitor conveyed his business to the creditor 
who was also a solicitor, and a part of the consideration for this con- 
veyance was that the creditor.should pay a share of the profits de- 
rived. from the conduct of the business. At the.end of three -years 
a sum of 800£ had become due and the trustee in bankruptcy claimed: 
the money. Butthe creditor to whom 86£ was.due from the estate: 
claimed to deduct the debt and pay the balance. E gi 


The county court having decided against the alatis the ne 
came on appeal to. the Divisional court consisting of Wright & Big- 
ham, JJ. They`agreed that thè date in reference to which the 
account should be taken was the date of the receiving order. But 
they differed as to whether having regard to the dealings as they 
stood at that date,the creditor was entitled to claim a set-off. 
Wright, J. considered that the liability to pay profits depending as.’ 
it did upon the willingness of the creditor to continue the business. 
and the willingness of clients to have their business done by him 
` was only a remote possibility incapable of estimation at the date. of- 
the receiving order and that therefore no mutual claims giving rise- 
to the exercise ‘of -a right. of set-off could be said to havé. been in» 
existence at that date. On theother hand Bigham, J. was of opinion; 
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that it was enough that the liability which subsequently arose was 
referable to a dealing or transaction which existed at the date of 
the receiving order and referred among others to the cases of Booth 
v. Hutchinson, L. R. 15 Eq. 80, and Palmer v. Day & Sons ay 
2. Q. B. 618, as supporting his view. 


The court of appeal to which the case was carried agreed with 
the opinion of Bigham, J. and held that the trustee was not entitled 
to more than the difference between the money due to him and the 
debt due by him. i 


S 


Contract—-Unauthorised agent—Pi eal ic aaa 
fication. 


Darant-& Co. v. Roberts and Keighley Maxsted & Co. [1900], 
1. Q- B, 629 C. A. 

When a contract is intended to be made on behalf of a third 
person, it may be ratified by him although there was no precédent 
authority and although at the time of entering into the contract the 
person did not profess to act otherwise than on his own behalf, 


The defendant Roberts who was authorised by the manager of 
Keighley Maxsted and Co. to buy wheat at a stated price bought 
it from the plaintiffs at a higher price without previously ob- 
taining their permission. Subsequently Rober ts had an interview 
with the manager who, though of opinion that the price was too 
much, was said to have agreed to take it. Roberts did not profess 
to contract on behalf of anybody but himself. On an‘action för 
the price of wheat bought against Roberts and Keighley Maxsted 
and Oo. as principals who had subsequently ratified the contract, 
Day, J. gave judgment againsi Roberts and dismissed the action as 
against ‘the Company on the ground that a contract made without 
precedent authority and not professed to bé made on behalf of an- 
other could not be adopted by any person as principal, 


In the court of ‘appeal Ad lL. Smith, L. J. concurred in this view 
of the law.and considered ic to be supported- by overwhelming 
authority for the last three quarters of a century except the single 
digsentiént voice of Cockburn, ©. J., in Matheson v, Kilburn; -1 Sm., 
L. C. (10th ed.) 849, which was overruled by his brother Judges 
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Lord Cairns and Brett, L. J.; but Collins & Romer, L. JJ. were of 
opinion that the point had never arisen for direct decision except in | 
Matheson v, Kilburn, that the case was not decided in a way binding 
on the court and that the whole series of authorities seemed to rely 
more on the intention of the contracting party than on his profes- 
sion at the time as determining the possibility of ratification. In 
their opinion further there was nothing in the principle of the case 
to support the contrary view. They therefore reversed the decision 
‘of Day, J., and ordered a new trial. 





Dignity—Titles of Honor—Marriage with a Peer—Dissolution 
—Marriage with Commoner—Retention of Title—Injunction, 


Cowley v. Cowley [1900], P. 118. 


Where after dissolution of marriage with a Peer, a woman 
married a Commoner, it was held that she had no right to retain 
the honorific title acquired by her on her first marriage and an in- 
junction was granted restraining her from using the title. But the 
question whether the mere dissolution of marriage did not put an 
end to the right to use such title did not arise in the case and was 
not discussed. The Peer apparently seems to have thought that so 
long as she did not marry again her right to the use of the title 
was unquestionable. l 





Bi Mistake—Action for money—Payment—Receipt ir. full—Cre- 
dit given to which defendant not entitled—A new action for balance 
— Want of bona fides. 


Ward & Co. v. Wallis [1900], 1 Q. B. 675. 


In prosecuting an action for work and labour done, the plain- 
tiffs by mistake gave credit to the defendant fora payment of 75 £ 
which subsequently they found to be incorrect. The defendants 
who were aware that they were not entitled to the credit, | paid the 
money and obtained a receipt in full discharge of the claim, The 
plaintiffs brought this-action to recover the 75 £. 

Kenne, J. held that as a general rule where a matter has been. 
settled under the pressure of a process of law, the proceeding can- 
not be re-opened, either by the plaintiff or by the defendant, that the 
claim in the case would not therefore be sustainable either as for 


4 


PART VIII] THE MADRAS LAW JOURNAL. ~~ 261 


work and labour done or as for monéy had and received for the 
plaintiffs’ use except for the fact that there was no bona fides on the 
part of the defendant and thai the plaints were entitled to re- open 
the case on that ground., 


_ 





( 
Vendor and purchaser— Lease of P-iblic house—Sale—Condi- 
tion—Assent to be procur ed within dey named Beas oe as 
sent—Time for per formance of conditio., 


Smith v. Batler [1900], 1 G. B, 694 0. A 


When according: tothe terms of an agreement for sale the 
vendor was bound to procure within a day named the assent of his 
mortgagee for the transfer of the existng, debt to the purchaser 
and on a previous day the mortgagee refused to give his assent, . 
the question was whether the purchaser was entitled directly to 
put an endto the contract or whether he was bound to wait till 
the close of the named day inorderto see whether the assent 
could be procured within that day. Im this case the purchaser 
treated the contract as at an snd and brought this action to recover 
the earnest money which, according to the terms of the contract, 
was to be forfeited if the sale went off owing to his default. The 
vendor having procured the assent of the mortgagee before the day 

fixed for completion, pleaded that the purchaser was not entitled 
to rescind the contract till that day and that therefore the sale 
must be held to have gone off through Hs default, 


The court of appeal in reversal of the judgment of Bucknill, d. 


held that the plaintiff was in the wrong and could not recover the 
deposit. 


A. L. Smith, L. J. laid down gen2rally that the vendor had 
until the dayı fixed, to perform the condition of the agreement. 
-But Collins and Romer, L. JJ. observeé that the plaintiff’s conduct 
-might be justifiable if there was anything to show that the mort- 
-gagee’s refusal was final or conclusive. or if the parties had ex- 
pressly or tacitly agreed to treat the transaction as at an end; but 
‘being. of opinion that there was no such justification in the case, 
-they agreed that the action was insusta-nable, Tp Gos 


“ 
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gee aed ‘over private land—Use of oe ag. 
such, 


Hickman v. Maisey [1996], 1 Q. B. 752 C. A. 
This case decides the extent of the powers of user which the 
public have in a highway passing over a private land. The public 
are entitled to use it for the purpose of passing and repassing and_ 
for all ather purposes for which a highway may reasonably be used. 
If they exceed such limits, they will be. trespassers liable to_ an, 
action for trespass. _ 


In this case the ground adjoining the highway being gael ce 
the training of racing horses, a racing toùt” was walking to and 
fro over about fifteen yards of the highway and taking notes of the 
trials of the racers. “The value of the landas a training: ground’ 
‘thus depreciating, the owner brought this action for ‘trespass. The’ 
defendant’s contention was that he was not a trespasser when" 
he entered the land, that he did not become one as he did no unlaw- 
ful act subsequent | to his entry on the land, and that looking ‘at the 
scenery around or seeing a pr ocession pass along the highway did 
not constitute an unlawful user of the highway other wise than for 
the pur pose of passing and repassing. 


” The Court of peal ii to Harrison v. , Duke of Pallana 
ais , | Q. B. 142, and held that the use of. the highway’ was. 
unreasonable and that the defendant was guilty of a trespass. It 
would appear from the judgment of Romer, L. J., that the result 
would have been different if the highway had not been on the plain- 
mae land, 





 Admiralty—Collision—Damages—-Loss of use—Remotiness. 


Owners of the Steamship “ Mediana” » Owners, Master and 
crew of Lightship “ Comet.”—The “ Mediana” [1900], A. C. 118 
H. L. (B) | 

l Where the ae ee lightship - was damaged i in a “collision 
by, the negligence of the appellants and another lightship which 
was maintained by the respondents in view to such accidents, was 
substituted to do the duties of the damaged lightship, the question 
was whether they were entitled to recover damages for the loss 

of the use of the lightship apart- from the out-of-pocket expenses 
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incurred in repairing her. The .app ellants ‘contended that the 
respondents were bound to mitigate the damages and they acted 
very properly in using the other lightship which was at the time 
lying idle in their possession, and that they were not entitled to 
recover anything for the loss of service. They distinguished “The 
Greta Holme [1897] A. C. 596, quoted against them on the 
ground that in that-case there was no substitute and the dredging 
work which was being done by the damaged ship was delayed and. 
damage had ensued, They quoted “The City of Peking ” “as being 
in popi 


. The ‘Honse of Tot in affirmation of ‘the Sasam of the 
Court of Appeal held that, the respondents: were entitled to substans 
tial damages for the loss of use of the lightship, and observed. that 
in “ The City of Peking ” a similar claim was not awar ded as the 
substituted ship was already being maintained at the expense of 
the defendants. ‘The argument that the substitution of the other 
lightship involved no additional expense to the respondents was 
answered in a pointed manner in the judgments of Lords Shand and 
Brampton. They pointed out that the maintenance of the substi- 
tute cost the respondents £ 1,000 a year, and that if the appellants 
would have no defence if the substitute had been hired, they would 
equally have'no defence where ‘the substitute was eee by 
the respondents toering vos at nea) cost. ` l 





T T E of proof: 


Falck v. Williams [1900], A. ©. 176 P.C. 


In an action for the breach of a contract entered into by means 
cablegrams under a telegraphic code, the’ terms of which were 
differently interpreted by the parties, it was held by the Privy 
Council that as the parties were never ad tdem as to the meaning of 
the proposal there was no contract ; that it was for the plaintiff to 
prove that the meaning of his words were too clear and unambi- 
guous to be misunderstood, and the Court would not undertake to 
read and construe the cablegrams and decide which of ‘the different 
interpretations was more eee: 


wr 
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Contract—Lump sum—Variation—Ratification. 


Forman & Co., Proprietary v. The Ship “ Liddesdale” (iagos 
A. ©. 190 P. C. 


Two points of ‘considerable importance were laid down in this 
case : (1). Where the contract is for the performance of a stipulated 
work for a-lump sum, the contractor cannot recover quantum 
_meruré pniess he can show that tho due fulfilment of the contract 
was prevented by the other party or that a new contract has been 

made that he should be paid for work actually done ; (2). The mere 
fact that the owner of a ship upon which unauthorised work has 
been done sells the ship as repaired does not amount to acquies- 


_ cence in, or ratification of, thg Balas of the terms of the- 
contract. - : 


F 


_ In this case the plaintiffs were asked to repair damage done 
to the ship by stranding. A lump sum was to be paid for this 
work, and ‘for other repairs due. to deterioration the contract 
provided a schedule of rates of compensation. The plaintiffs failed 
in some important particulars, but pleaded the authority of the 
master of the ship for the variations and shortcomings, From the 
previous correspondence the plaintiffs might easily have known 
that the master’s authority was limited, and that no alterations 
could be made by him without the previous sanction of the owners. 
The ship was subsequently sold by the owners as improved by the’ 
plaintiffs’ repair. The questions arose whether they could recover 
for work done and whether there was any acġuiescence ; or ratifi- 
cation. 


The Judicial Committee answered both the questions in the 
negative and dismissed the appeal. 





Company-—Promoters—Undisclosed profit—Re fund. 
Gluckstein v. Barnes [1900], A. C. 240 H. L. (E) ~ >o 


The appellant was one of the four first directors of Olympia 
Limited,and was originally a member of a syndicate formed for the 
purpose of purchase and re-sale of a place of entertainment called 
Olympia which belonged toa company inthe course of liquidation. 
These four persons were the trustees of the syndicate. As trustees 
they agreed with one Close, who then represented the intended Olym-~ 
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pia Ld, thatthe property purchased by the syndicate for £ 140 ,000 
should be sold to the Company for £180,000. Although in this 
agreement it was specifically mentioned that the syndicate was not 
accountable for the profits wich might be derived by- the purchase 
of debentures or other charges upon the Company which was being 
wound up, in the articles of association of the Olympia Ld. formed 
goon after, this item of profit was not clearly mentioned, and the 
only vague reference made to it was that the profits of interim. 
investments were not sold to the Company. Even before the date 
of the agreements with Close some debenture bonds and mortgage 
charges had been purchased at low prices and the syndicate madea 
profit of £20,000 by the transaction. The Company thus formed 
went into liquidation, and the appellant was asked to refund his 
share of the profit of £ 20,000. 


~ 


It was held that the appellant stood in a fiduciary relation to 
the Company and should have clearly disclosed this profit of £ 20,000, 
that the duty of disclosure was not saficiently discharged by the 
enigmatic reference to the exclusion of profits on interim invest? — 
ments, and that the non-rescissibility of the contract was no bar to 
the claim, 





Landowner—Lease to Railway—Wayleave—Construction of 
document—-Evidence of usage. 


North Eastern Railway v. Hastings [1900], A. C. 260 H. L. (E). 

The point decided in this case is one of considerable import- 
ance. The question is whetker subsequent conduct consistently 
adhered to for a number of years could be admitted in evidence to 
explain or alter the clear and unambiguous language of a docu- 
ment. The House of Lords referred to Clifton v. Walmsley [1794], 
5. T. R. 564, and Trustees of Clyde Navigation v. Laird [1883], 8. 
A. O. 668, and held that it was inadmissible. 


In granting a Railway Company wayleave and right to ron 
railways over his lands, the respondent had stipulated for the 
annual payment to him of 3s. per ten of coal passing over any part 
of the railway to be constructed over his land and shipped at Blyth, 
and that for this purpose he was empowered to call for monthly 
accounts and to inspect the Company’s books and take accounts. 
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For about forty years the Company was paying the rate only on 
coals actually passing over his land. But the document was clear 
and unambiguous and was of contrary import. "The question was 
whether thé course of conduct followed for 40 years could control 
the construction of the document. It was ruled that it could not. 


~ 





 ‘Prystee—Breach of trust—Gross negligence—Liability— 
Immunity clause. 


Wyman v. Paterson £1900}, A, 0.271 H, L. (8c.) 


The decision in this case turned upon the appreciation of the 
evidence on record. It was admitted by all the judges in the 
House of Lords that mere errors of judgment and perhaps even 
slight laxity in managing the affairs of a trust might þe protected 
by animmunity clause in a trust deed. On the other hand, it was also 
admitted that gross and postitive breaches of duty would not come 
within the protection of such clauses. They all agreed that Seton 
v. Dawson, 4.D. 310 and Know v. Mackinnon 18 A, C. 753 were both 
rightly decided. But their Lordships could not agree as to whe- 
ther the facts of the case amounted to such gross negligence as was 
inexcusable or to a mere error of judgment protected from liability 
under the terms of the trust deed. The House of Lords held, Lord 
Morris dissenting, that the trustees were guilty of a breach of 
trust and liable to make good the loss and reversed the Judgment 
of the Scottish courts below. 


The Iaster set apart a fund from which an annuity was pay- 
able to A for life, and after his death the fund was to be distributed: 
among the persons named, Money invested, on a heritable bond 
was returned on 15th July 1887. ‘The law agent of the trustees, 
received the money and_retained it in his hands for over, six. 
months, at the close of which it was found that .the agent, 
had become insolvent and a considerable ‘portion ‘of the fund was 
lost. Evidence was given that it was usual in Béotland to allow 
the law agents to collect and retain the money in their own: nainé 
till a proper investment was found. ` -It was also proved that, the 
four persons who were. trustees at the time made some though not 
a serious attempt to have the money deposited with the bank in 
their own names. The Lord Ordinary-considered that the trustees 
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were entitled to trust their law agents. The Court of Session did 
not agree with the proposition so laid down, They further repro- 
bated the laxity prevailing in Scotland on such matters; but they 
threw out the claim to hold the trustees. personally responsible: for 
the loss. The House of Lords in reversal.of judgment held that in 
their opinion there was gross and inexcusable negligence on the 
part of the trustees and that they should personally make the money 
good to the trust estate. 


PaaS rra 


JOTTINGS AND CUTTINGS. 





The Late Lord Russell of Killowen~—The sudden death of ' 
Lord Russell of Killowen is a loss. of the utmost magnitudé 
to the Bench and to the whole legal profession. Within the 
past year anda half the veteran figures of Lord Watson; Lord. 
Herschell, Lord Justice Ch:tty, and Lord Ludlow have dis- 
appeared from the English legal world; and now in quick succes- 
sion, the commanding personality of the Lord Chief ‘Justice has. 
been removed, almost before the profession which he adorned knew 
that sickness had laid its hand upon him. Brief as the period of 
Lord _Russell’s judicial work has’ been, he has beyond all doubt 
established his claim to the title of a great judge. He was not à. 
profound lawyer in the sense in which the term would be applied to 
some of his contemporaries, although his knowledge both of case 
law and of statute law was far wider and more accurate than many 
people imagined, and he possessed a capacity for grasping even 
technical problems which no Judge on the English Bench in this 
generation has surpassed. But Lord Russell had qualities which are 
of greater importance in a judge than great technical knowledge of 
law—clear sound judgment, intimate knowledge of human nature 
and of business, a comprehensive. outlook on life, and a masterful 
will whose strength effectually raised it above any taint of obsti- 
nacy. _ 
ane 

It would be difficult to say that the late Lord Chief Justice has 
left many decisions that will live. But he did a work in the Eng- 
lish law courts. which cannot be too heartily recognised. He 

4, ; 
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stamped. out the judicial unpunctuality which was so-discreditable 
a feature of the later years of Lord Coleridge’s tenure of the 
Chief’ Justiceship. “He impresséd upon counsel, juries.and wit- 
nesses a due sense of the fact that the Courts sat to do busi- 
néss, and to do it as promptly as a thoroughly efficient discharge of 
their duties permitted: He never played the part of the judicial 
humourist or comported himself so as to render it necessary for 
him to utter the hackneyed judicial witticism, ‘ This Court is not a 
theatre? In carrying out these lines of conduct, Lord Russell was 
absolutely even-handed. He was no respector of persons. A prolix 
leader, however eminent, was as certain of his rebuke as a junior, 
however obscure, who had mastered his case and could state it 
concisely, was of his approval, f 
= As an advocate, Lord Russell will undoubtedly rank with 
Erskine and Cockburn. With the possible exception of Sir Henry 
Hawkins—it is difficult to speak of Lord Brampton in this connection 
—ho has had no rival asa cross-examiner in this generation. His 
destruction of the evidence -of Pigott is, of course, the palmary 
instance of his exercise of his powers of cross-examination, But, 
in our judgment, scarcely less remarkable was the manner in which, 
with both the law ånd- the Judge against him, he handled some of 
thé witnesses for the prosecution on the trial of Mr. Stead in the 
Modern Babylon’s case. Lord Russell’s speeches were models of 
arrangement, lucidity and force. Eloquence he possessed; but he 
kept it strictly in restraint. His greatest forensic quality, however, 
was his mastery of strategy. No advocate in our time has understood 
so well how to conduct a case on the right lines, and in resource- 
fulness, in combined caution and dash, in unfailing perception of 
the vital points and disregard of minor issues, he was no unworthy 
successor, though in a different field of action, of the First 
Napoleon —The English Law Journal. 
- K% ` 

Methods of the late Lord Russell of Killowen as told by 
himself — 

“If you ask me to ‘reduce the common habit of my life 
toa formula, I will tell you that. I have only four ways of pre- 
paring my. work. First to do one thing ata time, whether it is 
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reading a brief or eating oysters, concentratirig what.faulties I. am 
endowed with upon whatever I am.doing at the moment ;. secondly, 
when dealing ‘with complicated facts, to arrange the narrative of 
events in the order of dates—a simple rule. not. always. acted 
upon, but which enables you to unravel the most complicated story, 
and to see the relation of one set of facts to other facts. . My third 
rule is never to trouble aboat authorities or case law supposed to 
bear upon a particular questicu until I have accurately and definitely 
ascertained the precise facts. The last rule is one which the | 
professional man will appreciate better, perhaps, than the layman. 
It is not only valuable—I may say this as I did not invent it— 
but very interesting to me individually, as I got it from Lord West- 
bury when a young hand at the bar and pleading before him. 
I was plunging into citation of cases, when he very good naturedly 
pulled me up and said; ‘Mr. Russell, don’t trouble yourself with 
authorities until we have ascertained with precision the facts, and 
then we shall probably find that a number of authorities which 
seem to bear some relation to the question have really nothing 
important to do with it? My fourth rule is to try to apply the 
judicial faculty to your own zase in order to determine what are its 
strong and weak points, and in order to settle in your own mind 
what is the real turning point in the cage. This method enables 
you to discard irrelevant topics and to mass your strength on the 


point on which the case hinges.” 


* 
% % 


Curious Legislation :—The States of America certainly’ do 
pass curious Acts. The Legislature of Arkansas has lately set 
its face resolutely against cigarette smoking, which it believes to 
be very harmful to health. Now it is impossible to buy a single 
cigarette in the whole of the State; and any person offending 
against the law is liable to a penalty ranging from 1001. to 1,0002. 
The law is even so stringent that a man who offers a cigarette to 
a friend is liable to the same penalty for his generosity.—Law 
Notes. 

Law relating to Pressmen in New Jersey. ix~-A law has 
recently been passed by the New Jersey House of Assembly, 
regulating the hours of Pressmen generally. The law provides 
that- reporters and editors shall work eight hours’ a day for. 
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a minimum salary. of 8 dols., or 82s. a day): while an amendment 
provides that these pets of the Legislature shall be allowed two | 
hours daily for luncheon. It is well to be a Pressman in New 
Jersey. —Law Notes. 


* . 
% * 


Legislation to check the dwindling of the population :— 
Madagascar is no longer a desirable home for old maids and 
bachelors, The population of the country has for some time been 
' dwindling at an alarming rate, and the Government has found it 
hecessary to impose a tax of 13s. a year on all bachelors [who aré 
unmarried, and] who are not fathers at the age of twenty-five. 
Similarly every unmarried girl who has passed her twenty-fourth 
year must pay an annual tax of a little over 7s.; and every 
marriéd woman of this age must pay the same tax until a child 
comes to release her.—Law Notes. — l 
_ , To makea perfect race :—The most remarkable of all recent 
laws, however, has just been passed by the North Dakota Senate, 
with the view of making a perfect race, This strange law enacts 
that no person shall marry unless he or she has received a certi- 
ficate from an Examining Board of Physicians that he or she is 
free from all of a long catalogue of diseases, among which are 
“ dipsomania, true insanity, hereditary insanity, and hereditary 
tuberculosis or consumption ;” in fact, the candidate must possess 
a.clean bill of health, so that his or her children may have a fair 
start in life. The Board of Examiners, which is appointed by the 
Probate Judge in each county, consists of three reputable physi- 
cians, of whom one must, when practicable, bea woman. Each 
applicant fora license must pay a feeof 10s. for examination, and 
woe to any impatient bachelor who marries without the Board’s 
sanction ?-—Law Notes. 

Paes 


An amusing story, says the Central Law Journal, is going the 
rounds of the legal journals concerning a case pending in the 
Supreme Court of Iowa. .It seems that a law firm,-of which the 
senior member was recently Chief Justice, appeared as attorneys in 
a case wherein the law as declared by the Chief Justice whilst 
occupying that position was dead against the law as now contended 


e 
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for by him. ‘Hence the language of the brief, filed by them : { We 
recognise the fact that the senior member of the firm, the name of 
which is subscribed hereto, among his last official duties as Chief 
Justice of this honourable and respected Court, wrote the decision 
in the case of Ottumwa v. Stodgill (reported in 103 Iowa 437), in 
which this Court held that a transfer of stock in a corporation is 
invalid as against an attaching creditor, even though he has actual 
notice of the transfer, when the transfer is not entered upon the 
books of the corporation in the manner provided by section 1078 
of the Code of 1873. Sinze that case was decided the junior 
members of the firm have laboured long and earnestly with the 
senior member to convince ‘him of the error of his decision. We 
have shewn him that it is based upon a harsh, strict, and literal 
interpretation of the statute ; that it is contrary to equity and good ` 
conscience, and opposed to the trend of modern and enlightened 
authority. We have pointed out to him that he wrote it as the 
shades of night were falling upon his judicial career, and that his 
theretofore clearsightedness in legal matters had become tempo- 
varily dimmed, and that he is now in the bright light of a free and 
unhampered advocate, and more capable of seemg things in their 
proper proportions.” —Law Notes. 


* 
*°% 

The right of counsel to shed tears before the jury was recently 

decided by the supreme court of Tennessee in the case of Ferguson 


v. Moon, which was a case for breach of promise. The court, 
speaking through Judge Wilkes, said: 


“ It is assigned as error that counsel for plaintiff in his closing 
argument, in the midst of a very eloquent and impassioned appeal 
to the jury, shed tears and zhus unduly excited the passions and 
sympathies of the jury in favor of the plaintiff and greatly pre- 
judiced them against defendant. 


“ Bearing upon this assignment of error, we have been cited 
to no direct authority and after diligent search we have been able 
to find none. The conduct cf counsel in presenting their cases to 
juries is a matter which must be left largely to-the ethics of the 
profession and the discretion of the trial judge. Perhaps no two 
counsel observe the same rele. Some deal. wholly in logic and 


9 
272 THE MADRAS LAW JOURNAL. VoL. X. 


legal argument, without any embellishment whatever. Others use 
rhetoric and occasional flights of fancy and imagination. Others 
rely upon noise and gesticulation, earnestness of manner and vehe- 
mence of speech. Others appeal to the prejudices, passion and 
‘sympathies of the jury. Others combine all these modes with 
various accompaniments of different kinds. 


“ No cast-iron rule should be laid down. To doso would result 
that in many -cases clients would be deprived of the privilege of 
being heard at all by counsel. Tears have always been considered 
legitimate arguments before the jury, and we know of no power or 
jurisdiction in the trial judge to check them. It would appear to be 
one of the natural rights of counsel which no statute or constitution 
could take away. It is certainly a matter of the highest personal 
privilege. Indeed, if counsel have tears at command, it may be 
seriously questioned whether it is not his professional duty to shed 
them whenever proper occasion arises, and the trialjudge would 
not feel constrained to interfere unless they are indulged in to such 
excess as to impede, embarrass or delay the business before the 
court. l 


“In this case the trial jadge was not asked to check the tears, 
and it was, we think, a very proper occasion for their use, and we 
cannot reverse for this reason ; but for other errors indicated the 
judgment is reversed and cause remanded for a new trial.” —The 
Green Bag. l 





REVIEWS. 





Cababe on Attachment, Receivers and Charging Orders. 3rd 
Edition, published by Messrs. Sweet and Maawell, 3, Chancery 
Lane, London. l 


We acknowledge with thanks the receipt of the 8rd Edition of 
this book from the well-known London Publishers, Messrs. Sweet 
and Maxwell. It isa useful little publication upon a ‘department 
of English practice little known to Indian practitioners. The rales 
contained in the Code of Civil Procedure relating ‘to execution are 
so full and fairly exhaustive that recourse to English rules of 
practice upon the subject is rarely had in this country. But people 
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know so little about the appointment of receivers by way of equit- 
able execution and the provision relating to it in the Code in 
S. 508 is so meagre, that the Look must be welcome in this country. 
Mr. Cababe himself is a legal author of reputation, and the accuracy 
of his digest of the law on the subjects treated may well be relied 
on. We have no hesitation in commending the book as a useful 
publication on important topics with which every practising lawyer 


has to be familiar, 


Neth tea len pe 


Broom’s Legal Maaims, Tih Edition, by H. F. Mayisry and 
H. Curry, published by Messrs. Sweet and Maawell, 3, Chan- 
cery Lane, London. 


We doubt whether there is any student of law who has not 
risen with a feeling of pleasure from a perusal of this book. Law 
is generally regarded by the outsiders as so dry that the beginner 
in law will confess to a feeling of surprise that there is so much in 
the principles grouped together in this book thatis attractive. Our 
common sense notions of justice and fair play lie at the founda- 
tion of many a legal principle; and although amidst the apparent 
conflict of principles, it will be difficult even to the most practised 
lawyer to thread his way through the labyrinth.of cases, it must be 
confessed that the principles themselves are sound. , Some of these 
maxims, however, appear to be but half truths like many a popular 
saying and the difficulty is in knowing their exact limitations. The 
illustrative cases that are taker. irom the English reports supply, no 
doubt, those limitations. But it has always seemed to us that the 
book would be even more valuable than itis if the limitations of 
each maxim were set down in definite language instead of having 
to be gathered very imperfectly from the cases referred to. 
Dr. Broom’s method was not to treat of each principle exhaustively ; 
that would practically: be re-writing many a chapter of law 
embodied in treatises specially devoted to particular departments. 
The present editors have in no way departed from Dr. Broom’s 
method, although, as we have said above, we would have prefer- 
red the limitations to each maxim to be more definitely set out, 
Broom’s Legal Maxims is a most useful book, as itmakes the study 
of law attractive to the beginner and reminds the busiest lawyer 
that the practice of the law does not consist in the mastery of 
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the driest artificial details, butin the enforcement of sound princi- `% ~ 

ples of justice and fair play. The seventh edition is quite up to. . 

date and we commend the book to students, practitioners and judges ~ 

alike. . 4 
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We beg to acknowledge with thanks the receipt of the following `” 
publications :— . ; l 
Cababe on Attachment, Receivers and Charging Orders, 3rd Edition, published 
by Messrs. Sweet and Maxwell, 8, Chancery Lane, London. 


Broom's Legal Mawims, Tth Edition, by H. F. Manisty and H. Chitty, published 
" by Messrs. Sweet and Mazuwell,3, Chancery Lane, London. 


The Guardians and Wards dct, VILI of 1890, by Bexi PRASAD, B.A., published at ` 
the Punjab Publishing and Stationery Co., Ld. '—Price Rs. l-4. 
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E Saa State Library Bulletine, Legislation, No. 12, (Trend of Legislation in the United . 
States) by Ropert Henry Wuirren, Pu, D., Albany, University of the State of 
New York :~Price 5 ceuts, 


Malabar Law and Custom, by Wia@RaM and Moors, published by Messrs. Higgin- ~ 
botham and Co., Madras :—Price Rs, 5. i 


Calcutta Weekly Notes for July, August. 
Allahabad Weekly Notes for August. 

Bombay Law Reporter for August. 

The Law Students’ J ournal for Angust. 

The Edacational Review for August. 

The Indian Review for August. 

- The Law Notes for August. 

The Punjab Law Reporter for Angust. 

Case and Comment. | 

The American Law Review for J uly aud August. 
The Law Magazine and Review for August. 
The Educational Review for August. 

The Kathiawar Law Reports for Angust. 
“The Canadian Law Times for August. 

The Law Student’s Helper for July and August. 
The Greon Bag for Angust, 

The American Lawyer for August. 

The Virginia Law Register for August, 
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ANCIENT HINDU PROCEDURE. , 





WHEN we examine the systems of procedure in force in 
ancient times, we are struck with two features in respect of both. 
of which modern law shows an immense advance. As obgerv- 

a ¿ito 


ed by Sir Henry. Maine, the ancient systems of law reveala — 


much greater adherence to technicalities than modern systems. 
Another feature is the inefficiency of the old methods of pro- 
cedure for determining the truth. Sir Raymond West happily 
remarks’ that the characteristic of. the old methods of inquiry was a 
balancing of irrélevancies with. a leaning. towards the convic- 
tion of the accused. Notwithstanding these defects which in 
common with the laws of other countries are shared by the 
Hindu Law, we find that tho system of procedureas described in 
the Smritis of N arada and his predecessors is far more elaborate 
than one is prepared to expect. of the age in which the writers 
lived, The distance of time which separates Narada and’ Brihas- 
pati from Manu is marked bř a definite .progress from the earlier . 
to the later writers. 7 . 


The distinction between civil and criminal law is more clearly 
notiéGeable in the later writers than in -the earlier. While the 


. whole of the Narada Smriti is devoted to a systematic exposition 
= of the law, the space allotted to` legal topics’ bears a very small 


proportion in the carlier Smritis, and there is an utter want of 


-arrangement in the treatmeni of legal topics. In the earlier works 


religious and ceremonial matzers occupy by far a larger space, and 
legal rules are largely mixel up with religious duties and moral 
precepts. The age of the Narada Smriti is fixed by Dr. Jolly in the 
4th’ or 5th century A. D., and the description of procedure in the 
Hindu courts at that time is highly interesting. While Manu and. 
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other writers do not describe the various classes of courts, Brihas- 
pati whose age is fixed by Dr. Jolly in the 6th century A. D. 
describes four classes of tribunals, viz., stationary courts, t. €., courts- 
meeting in a town or village, non-stationary or itinerant courts, 
courts furnished with the king’s seal which was superintended by 
the Chief Judge and courts directed by the king which were held 
in the king’s presence. . 
Constitution of Courts, 

The relative jurisdictions of these courts are not very clearly 
set out, but it appears that a gradation was recognized among the 
different tribunals, and appeals could be successively made’ from 
the decisions of the inferior courts to the superior. Meetings of 
kindred or kula were the lowest tribunals to which complaints 
could be made. ‘The next higher courts were the corporations 
or srenis of artisans. One dissatisfied with the decision of a 
srent could appeal to the gana or assembly of all the inha- 
bitants of a place including all castes and occupations, From 
these an appeal lay to the judges appointed by the king, 
and the king himself was the court of final resort, The king 
had apparently no voice in the constitution of the first three 
classes Of courts. They were of a popular character and con- 
sistad probably of as many members of the kindred, corporations or 
inhabitants as ware willing and able to attend. It is also probable 
that the rules of procedure laid down were intended only for the 
guidance of courts presided over by the king’s judges or by the 
king himself. If the king did not preside over the court himself, 
he should appoint a Brahmin learned in the laws to act in his place. 
The king should appoint to assist the court three assessors who 
should be Brahmins acquainted with the sacred law and with the 
rules of prudence, noble, veracious and impartial towards friend 
and foe. Unauthorized persons were not allowed to speak on any 
account at the trial. Where, however, all the assessors of the 
court gave a wrong decision whether fromignorance of law or from 
interested motives, any Brahmin acquainted with the sacred law and 
legal proceedings who happened to be present couldas amicus curiae 
point out the law to the judges and correct them. The assessors 
were bound to deliver a fair opinion without fear or favour and 
those who preserved silence instead of speaking when the occasion 
arose were regarded as liars and sinners. Thechief judge should 
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be a Brahmin by preference, or at least a member of the twice- 

born class, A Sudra should never be appointed as the presiding 

judge. . 
Law to be followed, 


The responsibility of the judges for a just decision was 
enforced by religious and civil sanctions. Where an unjust decision 
was rendered, one quarter of the iniquity went to the offender, one 
quarter to the witness, one quarter to all the members of the court, 
and one quarter to the king. Manu observes “where justice is 
destroyed by injustice, or truth by falsehood, while the judges look 
on, there tliey shall also be destroyed. Justice being destroyed, 
destroys, justice being preserved, preserves. Therefore, justice must 
not be violated. Lest violated justice destroy us.” If a judge took 
bribes, his entire property was liable to be confiscated. The court 
had to enquire into the laws of castes, of districts, of guilds and of 
families and settle the peculiar laws of each. It must decide 
according to principles drawn from local usages and from institutes 
of the sacred law. Whatever may have been practised by the 
virtuous, by such twice-born men as are devoted to the law is also 
to be established as law, if it is not contrary to the customs of 
countries, families and castes. Where the rules of sacred law and 
the dictates of prudence are at variance, the judge-must discard the 
dictates of prudence and follow the rules of the sacred law. When 
two Smrities disagree, that which follows equity as guided by the 
practice of the old prevails. Ifa precept of the sacred law has fallen 
into desuetude, as in the case of miyoga, the judge should decide 
the case.with reference to usage. For usage decides everything and 
over-rules the sacred law. The reason for preserving the usages 
of the country, caste or family is the danger of the people 
rising in rebellion. Brihaspati points out that the subjects would 
otherwise become disaffected towards their rulers and the army 
and treasure will be destroyed. i 


Classes of Sutts. 


The main classes of suits were those which related to the 
recovery of a debt, deposits, partnership, resumption of gifts, 
breach of contract of service, non-payment of wages, sales 
effected by any other than the rightful owner and non-delivery of 
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chattle purchased, rescission of purchase, transgression of a compact, 
o boundary -dispùtes, and -mutual disputes of husband and wife, 


Officers of Court. 


Besides the Judge, two persons familiar with grammar and’ 
vocabulary, skilled in calculation, honest and acquainted with the 
.. various modes of writing, were to be appointed by the king as an’ 
accountant and a scribe. The king had also to appoint a veracions 
man who paid obedience to the judge as his officer to summon and 
keep in custody the parties and the witnesses. The duty of the 
. accountant was to compute the sum in dispute. The duty of 
the scribe was to record the proceedings. 
| = Plaint, 
A judicial proceeding is divided into four parts. The first part 
‘ consisted of a plaint or declaration. The second part was the 
answer. The trial was the third part and the judgment was the 
fourth part. In the time’of Yajnavalkya, the plaintifi’s complaint 
should be recorded in the’ presence of the defendant and- marked 
` with the year, the month, the fortnight, the day, the name, the 
` caste and the like. The answer of the defendant who heard the 
plaint should then be taken down in writing in the presence of the 
complainant. But in the time of Narada the claimant: had to 
` present his plaint in writing. The plaintiff had to avoid all defects 
` of pleading in his plaint. : The plaint should be brief in words, rich 
in contents, unambiguous, free from confusion, devoid of improper 
‘arguments, precise and reasonable. Ifa plaintiff omitted ‘to 
stite the amount of- the plaint, it was considered a defect, 
A plaint in’ which a mere dot was cmitted or where a word 
or a syllable had been obliterated, or where too much or too 
little had-been written should be carefully avoided. The plaintiff 
should also avoid using aplaint which has been destroyed or damaged 
‘by an-‘accident, or which has been soiled by water, oil or othẹet 
liquids, even though the purport and meaning of the plaint be quite 
plain. A claim in which neither a demand nor a grievance was 
referred-to was considered purposeless. Where the interests of a town 
- or a kingdom were violated by bringing a plaint before a judge, it 
' was termed a plaint contrary to equity(public policy). The plaintiff 
“yas atliberty to amend his plaint, when it was defective or redundant, 
-“before the defendant tendered his answer, A-suecessfnl creditor had 
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-to pay 5 per cent to the king on the amount of the claim and the de- 
feated debtor had to pay 10 per cent.. A defendant who absconded 
when the cause was about to be tried, and who did not take heed.-of 
what the claimant said could be arrested by the plaintiff until the 
legal summons was declared. If he broke his arrest he was liable to 
punishment. If the defendant absconded after receiving the 
summons or did not make a defence after arrival in court, he 
should be punished by the King, because his suit was lost. After 
becoming acquainted with tae tenor of the plaint the defend- 

ant had to make his answer within three days or seven days. 
| Defence. ` 

After receiving the plamtthe king should summon the de- 
fendant either by a letter signed with his seal or through an 
attendant. In the case of persons who were idiotic, mad, or over- 
aged, or women, boys and sick persons, @ kinsman or appointed 
agent should file the answer or the plaint as their representative. 

Time might be granted’ for a fortnight or a month or 
six months or a year for the defendant to file his answer in 
writing. If the defendant did not make his answer fully 
meeting the contents of tke plaint, he was compelled to pay 

“by remonstrances, intimidation and force. <A written statement of 

the defendant should be peztinent, in conformity with the plaint, 

-neither too confined, nor too axtensive and must be free from ambi- 

. guity. A defendant must not lodge a plaint himself, unless he has 
refuted the charge raised by the other party. Nor is a person 
allowed to sue one agains; whom a suit is already pending. 
Fer it is wrong to strike one who is already struck by another. If 
a defendant delayed his answer undér false pretences, or if he 
stood mute at the trial, or if he revoked his former statement, he 
was considered to have lost lis cause. i 

The defence might be of four: kinds, It may be a denial, 
a confession, a special plea or a plea of res judicata. A denial 
might bein one of four forms, ‘This is false’ or ‘I do 

‘not know anything about ib’. or ‘I was not present at the ' 
‘transaction,’ ‘or I was not in existence atthe time when this 
event took place.’ Additional statements of the plaintiff or the de- 
fendant should be entered into their declaration. Where an errone- 
ous statement was made by the plaintiff through inadvertence, he 
did not lose his suit, but was liable to punishment, 
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Security. 


The plaintiff and the defendant had both to furnish security for 
their appearance at the trial. If they were unable to furnish security, . 
they should be keptin custody by the King’s own officer. Accord- 
ing to Yajnavalkya, a substantial surety from each party should be 
taken for the satisfaction of the judgment. If the plaintiff could 
not furnish a substantial surety, Katyayana prescribed that he should 
be kept under surveillance and at the end of theday should be made 
to pay the wages of the guard. The parties could apply to the King’s 
officer to summon witnesses on their behalf. Ifa witness without 
being ill did not give evidence within three fortnights after the 
summons, he was in the case of loans responsible for the whole debt 
and had to pay a fine equal to a tenth part of the whole to the King. 
If after a witness has given evidence, any misfortune happened to 
him within seven days through sickness, fire. or the ‘death of a 
relative, it was regarded as proof of perjury on his part and he had 
to pay the whole debt and a fine. ` 

| Hearing. 

On-the day appointed for the trial, suits should be taken up 
according to the order of castes of the suitors. At the trial a party 
might be represented by his brother, father, son or an appointed 
agent. If oné who did not fill any of these capacities spoke on be- ` 
half of a party, he deserved punishment. Where the defendant 
denied the charge, the plaintiff was bound to-begin, If the defence 
took the shape of a confession and avoidance, the defendant had to 
begin.. It was the duty of the Judge to determine upon whom the 
burden of proof lay, after-examining the plaint and the answer,’ 


Evidence. 


Evidence was of two kinds, human and divine. Divine evi- 
dence consisted of ordeals and was applicable only, when human 
evidence was not available. He should be considered as s 
witness who has witnessed the deed with his own ears or eyes, 
with his ears if he has heard another man speaking, with his eyes 
if he has séen something himself. Eleven descriptions of witnesses 
are mentioned, and of these five were termed appointed witnesses 
and the others ungppointed. ‘he five sorts of appointed witnesses 
were (1) a subscribing witness—who attests a document, (2) a 
casual witness, i.e, one who happens to be on the spot accidentally, 
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(3) a secret witness,.¢. e., one who standing concealed is caused for 
the purpose of establishing the claim to overhear the statements of 
the defendant, (4) a reminded witness, ¢. e., one who in order to 
insure the publicity of a-transaction is reminded of it again and again 
by the claimant, and (5) an indirect witness, 7. e., one who subse- 
quently corroborates the statements of other witnesses. The six 
classes of unappointed witnesses were the co-villagers, a judge, 
a king, members of the family, one acquainted with the affairs of 
both, parties and one deputed by the claimant. If a witness died 
or went abroad after having been appointed, those who had heard 
his deposition might give his evidence. Tampering with the wit- 
nesses of one’s adversary was strictly forbidden. A party should not 
converse in secret with his adversary’s witnéss nor try to estrange 
him from the cause of his opponent by other means. The party 
who resorted to such practices lost the suit. | 


Competency of witnesses, 


There were elaborate rules as to the competency of witnesses, 
Witnesses were incompetent either under special texts of law or on 
account ‘of depravity, relationship, &c. Those who have an 
interest in the suit or familiar friends or enemies of the parties, 
men formerly convicted of perjury, those suffering from severe 
illness , or tainted by moral sin are not admissible*as. witnesses, 
The king should not be cited as a witness. - Nor mechanics and: 
actors, srotriyas, students of the Veda and Sanyasis. Women should 
give evidence for women, twice-born men for twice-born men, 
virtaous Sudras for Sudras and men of the lowest castes for the 
lowest. Witnesses should be of honourable family, straight-forward 
and unexceptionable as to their descent, their actions and fortune. 
Failing a-qualified witness, evidence could be given by any other 
person, but -the judge should use such evidence with suspicion. 
Tn criminal cases the competency of witnesses was not to be strictly 
examined. Three witnesses. were ordinarily required to prove a 
case, In some kinds of criminal cases witnesses are said to be un- 
necessary. For-instance, a person carrying a fire brand in his hand 
is held to be an incendiary ; one taking a weapon in his hand a 
murderer. What is, however, meant in these cases is that the cireum- 
stantial evidence. in-such cases gives rise to a presumption of 
guilt. :- The circumstances, however,.can only be brought to 
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the notice.of the court by the evidence of witnesses. One who 
volunteers to give ues i$ ae ed a spy and unwor thy to bear 
testimony. - ; ee 


One very strange rule of incompeténcy is that if a claimant 
dies; no person can bear testimony for him, because it is impossi- 
ble to check his statement with that of the claimant. These 
rules, however, do not appear to be rules of total exclusion, but 
rather rules in regard to the credibility of witnesses, For, says 
Manu, on failure of competent witnesses, evidence may be given by 
a woman, by an infant, by an aged man, by a pupil, by a relativo, 
by aslave, or by a hired servant. By consent of Born pornas, 
even one man alone may be a sufficient witness. 


Examination of witnesses. 


Witnesses should be examined in court i in the presence e of oth 
the plaintiff and the defendant. The form of the oath administered 
varied according to tlie caste of witnesses. A Brahmin had to be- 
sworn by merely telling him “Declare.” A Kshatriya must be 
addressed “ Declare the truth.” A Kshatriya could also be sworn. 
by his riding animals and his weapons. A Vaisya must be 
addressed, thus “ Thy kine, grain and gold shall yield thee 
no fruit, if ‘thou givest false evidence.” A Sudra must be 
addressed - thts, “Thou shall have to atone for all possible 
heavy crimes, if thou givest false evidence.” The judge had 
to exhort the witnesses unto truth by quoting ancient sacred texts 
extolling the excellence of truth and denouncing the sinfulness . 
of falsehood, and he shotild inspire the witnesses with deep awe. The . 
texts quoted are differently given in the different smritis, and we 
' shall give the exhortation as given in.Manu, “ What ye know to have 
been mutually transacted in this matter betsyeen the two men before 
us, declare all that in accordance with the truth. For yo are witnesses - 
in this cause. A witness who speaks the truth in his evidence against 
after death the most excellent regions- of bliss and here below un- 
surpassable fame. Such testimony is revered by Brahman himself. 
He who gives false evidence is firmly bound by Varuna’s fetters, ` 
helpless during one hundred ‘existences. Let men, therefore, give - 
true evidence. By -truthfulness, a witness is purified. Through 
truthfulness his merit grows. Truth must; therefore, be spoken by 
witnesses of all castes. The soul itself is the witness of. soul, and 
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the soul is the řefuge: of the soul. Despise not thine-own soul, the 
supreme witness of men. The’ wicked indeed say iu-their hearts 
“nobody sees us.’ But the Gods distinctly see them, and the 
purusha or spirit within their own breasts. The sky, the earth, the 
waters, the purusha, the moon, ‘the sun, the fire, Yama, the wind, 
the night, the two twilights and justice know the conduct of all 
“corporeal beings.” Narada has some additional texts pon the 
-subject which will bear quotation, 
` & Truth is said to be the one unequalled means of purification 
ofthe soul. Truth is a ladder by which man ascends to heaven, as 
a ferry plies from.-one bank of a river to the other. If truth and 
thousand horse-sacrifices were balanced against one anothor, it will be 
found that truth will weigh mare heavily than a thousand horse-sacri-, 
fices. Truth is the greatest gift, truth is the most efficacious kind-of — 
austerity, truth is the highest duty in the world. Thus it has been re- 
vealed tous. Thy ancestors are in suspense when thou hast been 
appointed to give evidence, reflecting in their minds ‘will he conduct 
us into heaven‘or will he precipitate us into hell’ Ifa man is-base 
enough to speak falsely in regard to the affairs of a stranger, what . 
may not sucha wretch be expected todo fearless of hell, where 
his own welfare is concerned.” _ | 
j Demeanour of witnesses. ` , 
The demeanour of a witness has to be carefully observed by the 
judge, and the signs of a false witness are laid down at some length, 
‘One who weighed down by the consciousness of his guilt looks asif 
he was ill, is constantly shifting his position and runs after every- 
body,walks irresolutely and without reason and draws repeated sighs, 
scratches the ground with his feet-and who shakes his arm and clothes, 
whose.countenance changes colour, whose forehead sweats, whose 
lips become dry and who looks above and about him, who makes 
long speeches which are not to the purpose, as if he were in a hurry 
and without being asked, such a person may be recognized as á 
false witness, and the king shonld punish him as a sinful man. A 
witness who conceals his knowledge and refuses to give evidence de - 
serves specially heavy punishment and is more criminal than a false 
witness. The opposite party has aright to expose the faults of a 
witness. But a litigant who tries to asperse an innocent 
~ witness is liable to pay a fine equal-to the property in dispute. 
No objection to a witness can be taken after the trial. The 
i & PA 
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punishments for perjury vary according to the motive for the 
false evidonce, and an- elaborate scale of punishments is Jaid 
down. In some cases, perjury is excused if the motive is pious. 
` Whenovor the death ofa Sudra, of a Vaisya, of a Kshatriya, or of a 
Brahman would be unjustly caused by a declaration of the truth, a 
falsehood may be spoken, for such falsehood is preferable to the 
truth, | : 
Conflict of evidence. 

lf there is a conflict of oral evidence, rules are laid down 
for the enidance of the judge. If the witnesses are equally good, . 
the plurality of witnesses decides the matter. If the number of 
witnesses is equal on both sides, the testimony of those .should 
- be admitted as correct whose veracity is not liable to suspicion or who 
are possessed of superior memory. On a difference between equally 
distinguished witnesses, evidence of the best of the twice-born 
should be accepted. 


Misconduct of parties, 


If a plaintif abandons his original claim and sets up a new 
claim, he loses his suit; because he confounds two claims with one 
another. The plaintiff has to substantiate the claim as set up in his 
plaint, Where nothing less than what has been declared in the 
plaint is proved with regard to place, time, age, caste, number, 
matter and quantity, the case should be considered to have been 
proved. If the parties do not conduct the suit with diligence or 
misconduct themselves during, the suit, they are liable to havethe 
suit decided against them. As regards the defendant, if he absconds 
after receiving the summons or does not make his appearance before 
the tribunal or remains silent or is convicted of untruth by the 
deposition of witnesses, judgment will be given against him. One 
who alters his former statements is also liableto a judgment 
against him, One who announces witnesses and does not produce 
them afterwards within 380 days or three fortnights suffers defeat, 
If the non-appearance of the party is due to an obstacle caused 
by fate or the king, he does not lose his suit. If the parties desire 
to compromise the case, they should do so before the commencement 
of the trial, while they are both in suspense regarding the ap- 
proaching declarations of the witnesses and judges and during 
uncertainty. If the evidence is equally strong on both sides 
and law and custom divided, a mutual reconciliation between 
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the parties through royal order is | recommended, If the plead- _ 
ings have been delivered and judgment is: about to be given, parties 
who enter into- a private arrangement should be compelled to 
pay twice the amount as a ‘fine. 
* Ordeals. l 
If no human evidence is available, divine evidence or 
ordeals may be resorted to. The ordeal is administered 
only tothe defendant and with the consent of the plaintiff. 
Ordeals are of varions sorts, by fire, by water, by balance, 
by poison, the rice ordeal, and the ordeal of the hot piece of gold. 
The nature of the ordeal administered depends upon the gravity of 
the charge and the season when the trial is held. An ordeal should 
not be administered to persons engaged in performing a vow, 
to those afflicted with a heavy calamity, to ascetics or to 
women, nor ‘unless the plaintiff declares himself ready to undergo 
punishment in case of defeat. The ordeal by water must’ not 
take place in cold weather; nor the ordeal by fire in the 
hot season, nor the ordeal by poison during the rains: nor the 
ordeal by balance during stormy weather. In the ordeal by 
balance the defendant- is weighed twice, and if, on the second 
occasion, the scale in which he is held rises, he is declared innocent. 
If his weight remains the same as before, or if he goes down, he 
cannot be acquitted. Should the scale break or the beam or the 
hooks split or the strings burst, or the transverse beam split, he 
should be pronounced innocent. On this point, however, Brihaspati 
and Narada are at variance. These accidents, are held by Brihas- 
pati to be proof of guilt. If the defendant failsin the ordeal, he loses 
in the suit. If, on the other hand, he is innocent, the plaintiff has to 
lose his suit and undergo punishmont. If the plaintiff makes a false 
claim, he should pay to the king double the amount of the claim asa, 
fine. If the defendant falsely denies the claim, he must pay a fine 
to the king equal to the amount of the plaintiff’s claim. A plaintiff is 
never allowed to recover from the defendant any thing in excess of 
the amount originally claimed. After the evidence is concluded, 
the opinion of the assessors should be taken. If the assessors 
deliver a verdict contrary to justice and it is. ascertained upon a 
second trial, thay have to pay a fine, because itis: declared nobody 
can actas a judge without incurring the risk of being punished 
eventually. After the assessors have given their verdict, judg- 
ment has to be pronounced by the judge. 
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Judgment. -and review, ` o ao 


The judgment should be reduced to writing and should’ contain” 
whatever has been transacted in the suit, the plaint, the ariswer, 
the gist of the trial and the sentence. If the judgment has been” 
procured by false evidence, a review may be applied for. A review’ 
may be also granted for the dishonesty of the judges. Where a 
man has lost his cause through the dishonesty of witnesses, or 
judges, the case may be tried anew; but if he has lost the suit 
through his own conduct, -a new trial cannot be granted. TE he’ 
seeks a retrial he must pledge himself to pay twice the amount of 
the fine to the court, if he is defeated again, A review may be also’ 
granted, if a document or witness can be produced which or who’ 
has not been announced at a former stage of the trial. Subject’ to’ 
these exceptions, a review cannot be granted: It is observed. 
that evidence becomes useless, when the suit has been decided: 
as the fertilizing power is thrown away on ripe grain. In’ a 
retrial, the judge and the assessors” who “tried~ the case’ first 
may be’ examined ‘as witnesses. The king is the highest court 
of ‘appeal, and he. may g grant a fresh trial, if he thinks fit. 
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NOTES OF INDIAN CASES. 





' Bimal Jati v. Bhiranja Kuar, I. L. R. 22 A, %38.—It' is 
& very old and well recognized ‘principle of law that any clog’ 
imposed upon the right of redemption at the time of mortgage i is 
invalid. It is ‘equally true that upon a fresh consideration it is, 
competent to the parties to modify that right in any way they 
please. A mere right of pre-emption ‘given to the mortgagee is nd 
fetter imposed upon the’ right of rédemption. See Shephard’s 
Transfer of Property Act, notes to Section 60, p. 306. 


" Mathura Singh v. Bhawani Sing, I. L. R.. 22A. 248 —Sec- 
tion 14 of the Limitation Act has given rise to several conflicting 
decisions. The Full Bench of the Allahabad High Court appears, 
tous to have taken- the right view in the case under notice, 
After an elaborate consideration of the authorities, Str achey, O. J, 
with the concurrence of Banerjee and Aikman, J. J., comes to the 
conclusion with reference to the words “ or. other cause of a like 
nature”.i in that section, that it is not necessary that the cause 


which prevented. the former court from entertaining the suit 
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should be a cause which was mdependent and beyond the control, 
of the plaintiff. There has been the strangest of confusions in 
the Madras High Court as pointed ont by Strachey, C. J., at pp. 
256 and 257 of the report. See Narasimma v. Muttayan, I. L R., 
13 M. 481, Thirthasami v. Seshagiri Pai, Tb. 17 M., 299, Subbar da 
Nayudu v. Yagana Pantulu, Ib. 19 M. 90, Venkiti. Nayak v. Muru- 
gappa Chetti, Ib. 20 M. 48 and Assan v. Pathumma, Ib. 22 M. 494. 
The last case has happily done away with the confusion and put 
the matter upon right lines. After the Full Bench decision in 20 
M, 48, which held in a case where the joinder of causes was pos- 
sible only with leave of the court, but which leave was not obtained, 
that the time of the pendency of the former action which had to be 
thrown out because of the want of leave should be deducted in the 
computation, it was impossible to hold when the joinder was im- 
possible even with leave, that it was not a case of a causeof like 
nature with defect of jurisdiction. 

Abdul Gafar v. Raja Ram, I. L. R. 22A. 262.—There are 
two points decided by Mr. Justice Knog in this case, the decisions 
on both of which appear to us to be doubtful. ‘Where mesne 
profits are awarded by the decree and their amount is reserved 
for determination in execution and interest upon mesne profits 
claimed in a suit has not been expressly awarded, Mr. Justice Knog 
is of opinion that the court executing the. decree h¢s no power to 
award such interest. Weare unable to see that the decisionin the 
Privy Council in Krishna Nand v. Kunwar Partab Narain Singh, 
11 I. A. 88, affords any support for this view, ' Mesne profits are 
defined in S. 211 to include interest. It is no doubt competent to 
the court to award profits without interest. But where the interest 
has not been expressly refused by the court passing the decree, but 
it awards mesne profits generally, there isno reason why the executing 
court should not decide whether interest should be allowed or not. 
We do not say that because interest is included in the definition of 
mesne profits, the court executing the decree is bound to award in- 
terest, though there is a good deal to be said in favor of that view. 
But we do not see why the executing court should be deemed to be 
precluded from awarding interest. 

Upon the other question, Mr. Justice Know holds that a tres- 
passer who was liable to pay mesne profits is not entitled to deduct 
the collection ‘charges unless he happens to be a bona-fide tres- 
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passer. If the trespasser is liable to pay mesne profits, he is only 
liable to pay the -profits he actually received or might with diligence 
‘have received, But if the charges incurred for collection are abso- 
. lutely necessary for the realization of the profits and form a legiti- 
- mate deduction, it-seems unreasonable to hold that the trespasser is 
` bound to pay more than what he actually received or with reason- 
-able djligence could receive. 

Bisheshur Dial v. Ram Sarup, I. L. R. 22 A. 284—A purchase 
by a mortgagee of a portion of the mortgaged property only ex- 
tinguishes the mortgage pro-tanto, that is in the same proportion 
that the value of the property purchased bears to the whole. This, 
we think, is a sound view of the law. We can only express our 
surprise at the court committing a series of blunders before arriving 
at this final result, Mr. Justice Banerjee points out in his judgment 
the error of the several positions he himself had previously taken. 
The view here enunciated has also been taken by the Madras High 
Court in a recent case which is not yet reported. 

Muhammad Askari v. Radhe Ram Singh, I. L. R. 22 A. 307.— 
A very important question has been decided in this case by Chief 
Justice Strachey and My, Justice Banerjee. In a very ela- 
borate judgment, Chief Justice Strachey comes to the conclusion 
that the rule in King v. Hoare, 18 M. and W, 494 of a judgment 
against one of two or more joint debtors being a bar to an 
action against the others has no application to this country, at 
all events to the mofussil. The learned Judge expressly refrains 
from expressing an opinion as regards the applicability of the 
same doctrine as explained in Brinsmead v. Harrison, L. R. 7 C. P. - 
547, to cases of joint wrong doers. The rule in King v. Hoare, 13, 
‘M. and W. 494, has been followed in this country almost without. 
a word of ‘dissent down to the present judgment. It is true that 
even in England the rule in King v. Hoare,13 M. and W. 494, 
has not been accepted without some doubt being expressed as 
to the wisdom of the rule. But it has been considered as too 
well settled to admit of any question. See Macleod v. Power, 1898, 
2 Ch. 295. The learned Chief Justice points out that the rule is 
based upon the principle that one of two or more joint debtors who 
is sued is entitled to plead in abatement of the action on the ground 
of the nonjoinder of the joint obligors. Such a plea is certainly not 
open in this country after the enactment of S, 43 of the Contract Act 
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Though we think with Messrs. Shephard and Cunningham 
that it:is open to the court to make all the joint debtors’ parties 
upon the application of one obligor who is sued, if upon a joint 
obligation the cause of action is one and it is merged in the judg- 
ment, the argument is open that no fresh action can lie, If the 
obligation is joint and several, itis not held that the judgment 
against one precludes an action against the others. Butin this 
country every joint contractual obligation is joint and several. It 
would scem to follow, therefore, thatif the rule in King v. Hoare 
does not apply to joint and several actions in England, it should 
not apply to obligation arising ander the Contract Act. | 
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SUMMARY OF RECENT CASES. 





Contempt of Court—Comments on administration of Justice 

—Abuse of Judge in reference to his conduct as Judge. 
Regina v.. Gray T1900], 2 Q. B. 36. 

Where reasonable argument or expostulation is offered against 
any judicial act as contrary to law or public good, the court will 
not treat it as contempt of court. But where gross personal abuse 
of a judge is published in reference to any thing done by him in 
his judicial capacity, itis a contempt of court and punishable as 
such, though the publication was made after the termination of 
the proceedings in the case, . 

Where before trying a person accused of uttering indecent 
words and publishing an indecent book, Darling J., took occasion 
to remark that he should warn all persons adi the press from 
publishing any indecent evidenze that may be given in the course 
of the trial and after the trial of the case was over, and Mr. Gray, the 
editor of a daily paper, published an article entitled “A Defender 
of Decency ” containing what he himself in his affidavit before the 
court designated as “ scurrilous abuse of the Judge,” it was held 
that he had overstepped the bounds of reasonable criticism and was 
guilty ofa contempt, But having sincerely expressed his penitence 
in an affidavit to the court, he wes let off witha fine of £100 and 
costs, 





Bicycle—Carriage—Toll, 
Cannan v. Earl of Abingdon [1900], 2 Q. B. 66. 
Where an enactment authorising the levy of tolls by the owner 
of a bridge over the Thames, and his heirs and assigns ran thus, 
è 
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“for every coach; berlin, hearse, chaise, chair; calash, wagon; wain 


. dray, cart, car or other carriage whatsoever with four wheels the 


sum-of four pence, and with less than four wheels the sum of two 
pence,” it was held that a bicycle was a “carriage” within the 
meaning’ of the Act and chargeable with two pence. 


“ 
a ta 


sa os 





Bénkruptey—Fraudulent preferciice of sureties—Payme nt 
_ to creditor “oreferred—Bankruptey Act, 1883, S. 48. 
In've Warren — Le parte Trustee [i90(}, 2 Q. B. 148. 

Where an insolvent debtor paid a creditor with the object of 
‘preferring two sureties who were jointly and severally liable to the 
creditor along with bim and- the trustee in bankruptcy sought to 
recover the money from them, the question was whether within the 
meaning of S. 48 of the Bankruptcy Act there was a fraudulent 
preference of ‘creditors. Though the ruling in In re Paine, 
Euparte Read [1897], 1 Q. B.. 122, wasin favour of an affirmative 
answer to the question, yet in deference to the dicta of the Court 
of Appeal in Jn re Mills, Haparte Oficial Receiver, 5 Morr. 55, . 
the court (Wright and Phillimore, JJ.) held that in order that there 
might be a fraudulent preference, the payment should have been 
made éo or for the person intended to be preferred. 


~~ 
~* 





Practice—Discovery—Communications between solicitor and 
 clhient—Pr ivilige—Evasion of statute, 


- Regina v. Bullivant [1990], 2 Q. B. 163 O. A. 


On an information by the Attorney-General of Victoria that a 
testator had -executed certain conveyances during his lifetime in 
order to evade the payment of duty imposed by statute and that 
duty should be paid upon such properties also,it was sought for the 
. Crown to obtain a discovery of the records of a firm of solicitors 
entrusted with the preparation of the documents im order to see 
whether the conveyances were not executed forthe purpose of evad- 
ing the payment cf duty. The firm claimed the privilege of 
confidential communications between solicitor and client. It was 
- held by the Court of Appeal that they were not.entitled to the pri- 
vilege in respect of communications for procuring advice as to how 
the pr ovisions: of the colonial e might be pradgd: 


: 
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Libel—Book cir culated 4 a: a in ignore: urice a contents 
-- Negligence,- : E ae 


 Vizetelly v. Mudie’s Select: ites’ Ld. —t1900), 2 g B. 170 

C. A.—Where a book containing libellous matter was, circulated by 

_ a library and the proprietors were charged with the publigation of a 

libel, it is not a good defence to say that they were nobiaware of the 

defamatory nature of the contents of the book ; they must further 

show that it was not owing to their negligence. that they. did not 
- know of the contents at the time of their circulation. 


, Where one of the directors of the. circulating library ; admitted 
that they_had no one to supervise the purchase of books, that they 
had some libellous books among those already purchased. and that 
they. preferred to run the risk of an occasional action for libel from a 
pecuniary point of view, it was held that the proprietors were.guilty 
of negligence and that it was their own fault that they. did. not, 
know of the libellous nature of a publication purchased by them 
and circulated among the readers. . 


. 





Promissory n otes—Payment—Notes le ft with payee=——Negotiation by 
payee— Notes got back by payee by fraud—Return of notes to 
maker—Liability of maker— Holder for value Notes over- 
due—‘In his own right’ —Bills of Bechange Act, Ñ. 61. 


Nash v. DeF reville [1900], 2 Q. B. 720. A —Where after di- 
charge certain promissory notes were left i in the hands of the payee 
and negotiated by him to the plaintiffs, and subsequently the payee 
got them back. by delivering to them a cheque-which. he knew 
would be dishonoured and handed them over to the maker, the 
question was whether the pleintiffis were entitled to recover the 
value of the notes from the maker. It was held by the Court of 
- Appeal in reversal of the judgment of the Chief Justice that the plain- 
tiffs were entitled to recover. The grounds upon which they based 
their conclusion were briefly thase. When the notes were endorsed 
to the plaintiffs they became holders in due course, and_ the 
. defendant could possibly have no defence if sued by them upon the 
notes. When subsequently the notes were got back by. the payee by 
fraud, the payee acquired no right to them and the plaintiff might 
have disaffirmed ‘the transaction. - Whether the plaintiff could 
equally have disaffirmed the -transaction as against the defend: 
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ant to’ whom the notes had been returned would depend upor 
whether the defendant stood upon any higher footing than his 
transferor, the payee. The defendant may claim such a superior 
right either as a holder for value who acquired them before they 
were due or on the ground that when the notes came after 
maturity in the hands of the maker tn his own right they were 
discharged. The defendant was not a holder for valueas he did 
not pay money when the notes were returned, and the notes had 
become due long before they reached the defendant. And the 
defendant cannot be said to have become the holder of the notes in 
his own right so long as it was subject to the outstanding rights of 
the plaintiffs, Apart from the above grounds which are based 


upon the provisions of the Bills of Exchange Act, “ where one of | 


two innocent persons must bear the loss, occasioned by the acts of 
a third, he who has oars such third person to occasion the loss 
must sustain 1t,” . 





Landlord and tenant—Covenant not to assign—Hquitable 
assignment—Covenant not to assign for benefit of creditors— 
Disposing of land leased—e-entry—Notice on whom to be served. 


Gentle v. Faulkener [1900], 2. Q. B. 267. 


A covenant not to assign the demised premises without the 
consent of the lessor is not broken by the lessee promising to stand 
possessed of the leasehold for the benefit of a trustee for his 
creditors and dispose of the property as the trustee may direct. 
‘An equitable assignment is not within the scope of the covenant. 
The covenant should be understood as LL only legal SR 
ments. aero Í 


‘A condition in a lease that ade pame for the benefit òf 
creditors shall work a forfeiture and entitle the landlord to re-enter 
does not come within the proviso of S. 14 of the Conveyancing and 
Law of Property Act, which ‘exempts covenants relating to “the 
disposing of the lands leased” from the general rule that the right 
of re-entry for breach of covenants shall not be enforceable until 


t 


notice is served on the lesseé, and a notice is, therefore, necessary ` 


before forfeiture can be claimed on breach of such a covenant. 


Notice of re-entry where it is required by 8.14 , must be served 
upon the lessee and not upon the assignee. Where notice.was 
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served upon the trustee for creditors, it was | held that the notice had 
not been served upon the-proper person and that the landlord was 
not entitled to take possession of the land. 


— 





Contract—Implied condition—Damages. 
Nickoll & Knight v. Ashton, Edridge & Co. [1900], 2 Q. B. 298. 
Where from the very nature of the contract itis clear that it 
is incapable of performance unless’a specified event happen and 
the parties are aware that such is the case, the law implies a 
condition that the contract shall be at an end if the event do not 
happen. The fact that the contract specifically mentions some cases 
when the contract shall cease does not exclude such implied 
conditions if they are not repugnant to the conditions expressed. 


This seems to be the gist of the law as laid down in this case, 
The contract was for the delivery in the United Kingdom of some 
goods to be shipped in a fcreign port about 3 months after the 
contract. The contract provided that it should be cancelled if 
owing to prohibition of export, blockade or hostilities the goods 
could not be shipped from such port. The ship becoming damaged. 
by stranding could not arrive at the port of loading in time. It 
was held that it was an implied condition of the contract that the 
ship should be in a fit condition for fulfiling the „engagement and 
_ that where a party found that, owing to no fault of his own, that 
which both the parties had calculated upon had failed them, the 
contract should be held to have been cancelled. 


The judge also expressed an opinion on the question of 
damages although in the view he had taken it became unnecessary 
to consider that question. The plaintiffs had notice of the 
fact that the contract had become impossible of performance by the 
stranding of the ship. The goods could then have been brought for 
a low price, but they waited till the day fixed for the delivery of 
goods and after the price had risen considerably, they claimed 
damages on the footing of such high prices. The judge held that 
the plaintiffs were bound tc mitigate the damage and having had 
- notice of the impossibility of performance and failed to purchase the 
goods then available for a cheaper price they were not entitled to 
recover anything more than the contract price and the prices on 

the day they had notice of tke stranding of the ship. 


=] 
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| Bankr upte y—Lre audulent preference—View of debtor—Choice. 
“" In ve. Vautin, Exparte Saffery [1900,] 2 Q. B. 325.:. 


Where a bankrupt’ pays money to a creditor in the honest 


though mistaken belief that he is bound to pay it, there cannot ‘be ` 


said to be a fraudulent preference within the meaning of the Bank-” 


ruptcy Act. (See Bills v.. Smith 34 L. J. Q. B. 68, New, Prance 


. and, Gaward’s trustee v. Hunting [1897], 2 Q B. 19 and Sharp v.’ 


Jackson [1899], A. C, 419 H, L. 


Where the -money was lent to a person for a specitic purpose l 


and he -became bankrupt and returned the money, there is nó 
preference, much less any fraudulent preference, because if the 
specific purpose was not carried out he could not but return the 
money ; he would be guilty -of misappropriation if he kept the money 
to himself, Again in such a case there can be no, question of 


fraudulent preference within the meaning of the Bankruptcy Acts 
because the money was never a part of. the bankrupt’s estate. 


> 








. JOTTINGS AND CUTTINGS. 





~The new examination for apprentices:—We were among .’ 


those that weré opposed to the cutting out of the Codes 


of Civil and Criminal Procedure from the curriculum of the. 


B. L. course. We could ‘not agree that the rules ot Procedure 
need not form part of a scientific study of law, According to our 
judgment, our Procedure Codes are not the mere result of an 


arbitrary fiat of the ‘Legislature. _ There is much in reason and . 
common sense to commend the majority of the rules contained in .. 


our Codes, We anticipated at the time what has since come to 


pass thata new examination would be instituted and an addition | 


made to the difficulties of the young aspirant for the bar. 


We were told that many a young student of the B. L. course - 


was jubilant-at the exclusion of the Procedure Codes, But what 
has since happened must have shown to them that they were 


extremely, short-sighted. We must -confess we are opposed to a. 


regular succession of, examinations which is so attractive to the 


minds of some people in this country. The certificate of a competent. - 


md 
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practitionér that the-apprentice has acquired a fair working know- 
ledge of practice ought to suffice. But the authorities who have 
the ordering of these matters in their hands are in the nature of 
things not likely to have any sympathy with the sufferers ; and so 
we have it that a new examination is announced in which the 
successiul candidate must secure a high minimum. ` This is not as 
it should be. We understand that there was a petition to the Judges 
by some apprentices-at-law tc dispense with the examination in 
their case or to order quarterly examinations. The latter at least 
must be considered a reasonable prayer. We certainly that the 
matter deseryes to be looked into. : 
ey 

Judge's Notes of Hvicence:—We understand that the 
rules relating to the practice on the Original -Side are under 
consideration of the Honorable the Judges of the Madras 
High. Court. We think it is a fitting opportunity for some 
rules being made relating to the supply to the parties concerned 
of Judge’s notes of evidence. As matters are at present, 
the notes of the Judge are regerded as his private property, there 
is no clerk taking down the evidence in Court,and an appeal upon 
the facts which is provided by law becomes in many cases a dead 
letter. There is a rule in force with reference to insolvency pro- 
ceedings authorizing the takmg down of evidence by a clerk 
specially paid for by the parties desiring it; and there was a 
similar rule in force with reference to evidence taken in original 
suits some years back. Thatrule was abrogated, and it has become 
the fashion for the Judge to treat his notes as his private property 
not available to the parties. The notes not being available to the 
parties, it necessarily follows that they are not printed. 


Two Judges sitting in appeal are obliged to make the best of 
one note book written in a hurried hand, of tentimes not alto- 
gether legible, while the practitioners on both sides have got their own 
notes which differ from each other and from those of the judge. 
In the first place a great deal of time is wasted in not having 
evidence common to the Bench end to both the parties ; and there 
being no print of the evidence, time-is lost in spelling through the 
manuscript ; and most of all, in many cases it is impossible to have 
an effective examination-and sifting’ of the evidence either by the 
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-parties or-the Judge in appeal. Nobody can have any “interest 
in the perpetuation of this state-of things. The Chief Justice while 
-at the bar’ has himself had -to suffer from this inconvénience: 
‘There ‘seems to be no precedent whatever for this- in: England? 
See Order 58, rule 11 (bye When’ ån appeal ‘is lodged - “inl 
of thee Judge’s notes : of evidence ; and it is printed for the ‘benefit 
of all parties concerned: Nobody has evinced any disposition therë 
to treat the ndtes as private property, as if any Judge could: havé 
any private interest in any cause or in any matter relating to any 
suit which he tries. We have no doubt everybody will agree with us, 
at all events after a‘‘moment’s reflection, that a transcript of the 
notes of evidence ought to be supplied to the parties immediately 
after the appealis lodged: Itis a pity that no Original Side case 
. goes up tothe Privy Council. If it did, we imagine that the Judi- 
cial Committee would lavea good deal to say tọ the present 
practice of locking up,the evidence. 


Apart from the question'of supplying copies of the J iie f 
notes, there seems to be no reason why a rule should not be made 
| authorizing the employment of a clerk at the trial upon the requisi- 
tion of either party to take down the evidence in open Court upon 
‘payment of a. fee, say of Rs. 10 per diem, similar to the sitting-fee 
now paid by the plaintiff. We trust that all branches of the pros 
fession will press for the passing of sucharule to save the argument 
in appeal from being a mere oe as it sometimes threatens to be. 
Some J’ udicial Statistics atch have many just complaints 
to-make of the expense and delays of legal proceedings, but there 
is a general impression that judicial decisions once pronounced are 
not only indisputableon the ground of moral fairness, but that they 
carry with them -undoubted prestige as utterances of dignitaries 
whom Mr, Ruskin has described as the highest types of intellectual 
capacity in England. It is unfortunate that the facts are against this 
view, The figures relating to the business of the Court of Appeal 
during the past judicial year, from October 1899 to August 1900, 
show that nearly 43 per cent. of the decisions-of the Juc ges of first 
instance were either varied.in part or revised wholly upon’ appeal, 
During the period named, 430 cases came before the Courtzof 


Appeal for review and 184 of these decisions were held to beavrong. 
è 
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This result is not materially affected by the. judgments pr onounced 
in the decisions of the Court of Appeal itself when cases have 
been- taken to the House of Lords. Of fourteen common law 
disputes thus finally determined, ten were dismissed. For practical, 
purposes, owing to the fewness of these cases and the over- 
whelming proportion of them found to be accurately decided, they 
constitute a fair test by which to estimate the errors of the Judges 
of-first instance, who evidently do not come in triumph out of the 
ordeal even if no account is taken of the specially bad records of 
certain members of their body :—The Saturday Review, ` 
l Ke oO a 

“Distr vet ana Sessions Judges :-—My. C. H. Bompa inan article 
in‘the July number of the Caleutia Review on ‘The Administra- 
tion of Civil Justice in Bengal, makes the following remarks on the 
District and Sessions.Judges’ in that Presidency, which may be 
fitly applied to the same class of officers in this Presidency :— |` 


‘There are 31 District J udges, the majority of whom are civi- 
lians on large pay. - Thesé officers alsoexercise the powers of Sessions’ 
Judges, in which capaeity it is reasonable to employ them :as Cival, 
Courts they are. anomalies”, 


The District Judge exercises exclusive jurisdiction in Probate 
and. Insolvency cases. There is no reason for this beyqnd a thought- 
‘less following of tradition. The questions for decision are not so 
complicated as many which are disposed of by Subordinate Judges. 
Work under the Guardian and “Wards: Act now performed by 
the District Judge, is work ‘which it is peculiarly desirable 
should be done by natives of the country. The only judicial work 
done by. the District Judge, whichis not or could not be équally 
well done by ‘the present Subordinate Judges, is the hearing of 
certain appeals. Ifa Subordinate Judge. decides a ‘suit valued 
‘above Rs. 5,000, the appeal lies to the High Court and is. heard by. 
two J udges, whose abilities are measured by the salaries of 
Rs. 4,000a nionth. If the suit was ‘valued at Rs. 5, ,000 the 
appeal lies to the- District Judge, who is- only worth Rs. 2,000 a 
month. This is in itself anomalous. and it is not-worth while to 
retain the present class of District J udges, merely to perpetuate the 
„anomaly : why should District J udges be Civilians ? It is necessary to 
‘bring Englishmen from England and pay them high salaries either to 


„Secure men with special knowledge which isnot possessed by natives 
& 
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of India e. g., Engineers or Doctors ; or to secure men with powers 
of organization and a love for Western methods which we-do not 
expect in the East. Do either of these reasons apply ‘in the case of 
Civilian Judges? Farfrom the Civilian Judge having a special 
knowledge of law, he is the only member of the legal hierarchy 

from the Chief Justice of Bengal to the youngest officiating Munsif, 

who is-entirely ignorant of Civil law and procedure. The Civilian 
spends the first ten years of service in converting himself into an 
efficient administrator, when he is thereupon pitched into the 
office of District Judge, there is no guarantee that he has ever in the 
course of his life seen. the inside of the Code of Civil Procedure. 

But it may be said that he will at least bring a vigorous common 
sense to bear on his work. Far from it he has small opportunity 
to do so.. The Sessions Judge tries personally all the.most impor- 
tant criminal cases in the District,it may well be worth while toemploy 
a highly paid European officer for this. The District Judge does not 
try himself the most important civil suits, so that his special quali- 
fications have no scope in this direction. Moreover, our system of Civil 
Justice with its license of appeal, is remarkably homogenous. There 
is no place for vigorous, but uninstructed common sense between a 
legally minded: High Court and the body of Munsifs whose thoughts 
are bounded by a Law Report. The High Court which keeps its 
appeals pending overa year and then decides on some’ delicate 
point of law, necessarily sets its impress on all the Subordinate 
Courts. No one has ever contended that a sturdy common-sense 
is the distinguishing note of the Calcutta High Court. 


At this time of day, itis unreasonable to appoint: as J cages 
immediately subordinate to such a Court, officers who have merely 
shown ability in improving their district wards or stirring up lazy 
Municipalities, or even those who have shown want of ability in 


such work”. 7 
xx 


The number of Lawyers in the United States : According to 
interesting statistics recently compiled by Mr. Levy Mayer, of the 
Chicago bar, and quoted by the New York Hvening Post, the 
number of lawyers in the United States at present is much 
larger proportionately to the population than at any previous 
time, ‘In 1790, with a national population of about: 4,000,000, 
there was said to have been less than 3,000 lawyers, or one to 
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every 1,883 persons. ‘In 1850, when the first census enume- 
‘ration of occupations was made, the proportion was slightly more 
"tban one to each 1,000. In 1890 the ratio- was one to 703, the 
population then being 62,622,250, and the number of lawyers was 
‘estimated at 82,227. The same ratio of increase, Mr. Mayer says, 
will show that out of an estimated population in 1,900 of 80,000,000, 
there are 114,285 lawyers; but he believes that the ratio has 
been much greater, and that it would probably be more accurate 
to put the number at 125,000. In other words, while the increase 
in population has been twenty times, the increase in the number of 
lawyers has been at least forty fold. Commenting on ieee facts 
aud figures, the Evening Post says :— 


“ These figures open up a wide field of theorizing. That the lawyer 
has more than kept pace with the growth in population, and bas fully 
supplied the demand for himself is patent. Proportionately, he is twice 
as numerous as he was in 1790. Back of supply is demand. Why the 
demand ? Is it that the people of to-day are twice as quarrelsome or con- 
tentious as their great-grandfathers, that they need double the lawyers to 
keep the peace between them; or is ib that the men of to-day are only 
half as efficient in devising and carrying out schemes, and so require 
double the lawyers to think their shoughts and fight their battles P Or is 
it that they are twice as well off and only half as much inclined to do 
their own work, so that they desire and can afford the ab’sistance of twice: 
_ as niany lawyers? Aside from any theories, however, Mr. Mayer's task. 
is incomplete. If he will now compile statistics, showing the localities 
where there co-exist the minimum percentage of lawyers and the maxi. 
mum percentage of fees, he will confer an i as benefit on the 


cas and relieve many congested communities.” i Law Journal 


% 
$ & 


The late Lord Russell of Killowen.—The English bench is 
singularly unfortunate. By the premature death of Lord Russell 
of Killowen, it has lost its only member who, with the possible 
exception of the Lord Chancellor himself, would be generally 
admitted to have been at once a great avdocate, a great judge and 
a great man. Nor was his distinction marked only by comparison 
with the living ; for among those who can be remembered by men 
of our time there were few who were his equals at every point. 
Lord Selborne was a great advocate and a considerable judge, but 
far froma great man. . Lord Cairns was both a great advocateand a 


? 
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great judge, but, atleast, a masterfulman. Lord Coleridge was a 
great advocate, but, his only, claim to greatness as a judge or a man 
lay in. his command of language, and a literary style and a certain 


dignity of. manner. Lord, Bowen was: probably the greatest 


judge, of this generation, greater than Lord Russell himself, a very. 
genius- for all. the-qualities of judgeship, and. therefore a great man, 
but not. even a second rate advocate, and perhaps too well balanced 
and conscientious to make a mark in that line. Sir George Jessel 
was on the threshold of greatness-all round, but. he lacked ” distic- 
tion in style and. all that goes to make personality. Sir Alexander 
Cockburn and Lord Bramwell are, perhaps, the two who 
seem most to take rank with the Jate Lord Chief Justice. All of 
these had the mastery of principles, the intuitive grasp of facts, the 
logic, the imagination, the eloquence, the fearlessness and the dra- 
matic feeling necessary for the great advocate; and also that detach- 

ment of mind and intelligence which to the layman appears like an 
absence of conscience, but which saves and stores the qualities of the 
judge behind the duels of the advocate, and all had the breadth of 
view and interest,and sympathy which. carried them outside the 
bounds of their profession, and gave to their country and the world 
the benefit of their powers. In addition to this they were all men 


` of strong and unpopular. convictions: Cockburn representing much 


of.the-philosoplfy. of Mill, Bramwell that of Herbert, Spencer, and. 
Russell that of the Catholic church ; and they-shed the trammels of 
party politics as easily as the habits of advocates, as soon as these 
were no longer required or serviceable in the furtherance of that 
which they -had-most at heart. These intense convictions, and the 
will and’ the courage to stand, if need’ be, alone in defence of them, 
mark such men off'as a class apart from mere professional success, 
however brilliant; and-make the-greatadvocate and the great judge 
into. something-of : a- great- man.. Of Lord -Russell’s - powers as a 
forensic:advocate it is-neédless to say- anything. For nearly twenty 
years-he swayed judges and! juries equally-by his clear, tense: ap- 
peals. either: to reason or sympathy, heiglitened: by his Irish drama- 
tic feeling which rose sometimes almost-to the fierceness ot dictation, 
and sank at. others to delicate and- humorous satire. His varied 
moods ‘belonged’ to- different- parts of his character which ‘were 
openly: refleeted-in- his features. Reasoning. was represented ‘by 
lis smooth, high forehead; imagination and-sympathy by his clear’ 
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' and -restless-eyes, and passion and determination -by -his mouth ‘and 
jaw, which, while they accounted forthis success, completely marred 
the pleasure:of ‘looking at-his-face. Many -doubted whether.so-great 
an advocate could make.a-good judge; the-more -reasonable fear 
was lest the qualities connoted -by the. mouth and jaw-could -be kept 
under control by the qualities connoted by the forehead and ‘eyes 
sufficiently to maintain the d:gnity-of the judicial-bench. Happily, 
neither .the doubt mor the fear was justified, The Irishman’s.dra- 
matic insight into what was fitting was.aided by .the ‘strong -per- 
sonal conviction of what was right, and notwithstanding a few slight 
storms at the outset, the victory was soonso complete that the 
doubt has given place, not only to regrot for one:of the greatest of 
chief justices, -bué .even to cuestioning who :can worthly fll his 
place. Let it not be supposed that:-he had not his failings, which 
were neither few nor very reputable. He-was.formerly.an inveter- 
ate gam bler,;.his temper-was-frequently ‘beyond. control, and-on such | 
occasions his language was both violens and offensive. ‘But he had 
this great merit: he knew -taat these things were wrong, and were 
unworthy ofa judge;.and he set himself to conquer, and did 
conquer, them. The habits of an advocate he put off both-easily 
and gladly ; and few courts have ever been conducted with more 
dignity, learning, promptness and -care-than that in which he sat, 
Early in his short career it‘fell to:hi lot-to preside over,a great 
state trial,that of the James on raiders,.and it was at once apparent 
that before him fallacies fell away, complications and perplexities 
of Municipal and constitutional law were cleared away as witha 
dissecting knife, popular feeling was repressed,:and nothing was 
considered but dignity and justice. Political and :diplomatic 
considarations appear to havelaffected the, sentences, which, upon 
the assumption of a right verdict, were strangely light, and were 
afterwards made lighter by the administrative authorities, probably. 
with disastrous :effects upon subsequent developments. Lord 
Russell’s extra judicial work since-his appointment as Chief Justice 
was very characteristic. He. did not trouble to take part-in anything 
which savored of popular clamor. Heiset himself to remedy two 
great:defects,.as they appeared to:him, in the legal and.commercial 
position of the whole .cowitry. He conceived that within.an-empire 
like the British, administering a series of conficting laws, there 
should be adequate machineryforinstruction in those laws, and he 
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made speeches and wrote letters in which he challenged the inade- 
quate policy of the council of legal education in making no effort 
to furnish such instruction. This was a worthy object, which has 
so-far not achieved results, partly because Lord Russell made some 
unfortunate slips on inadequate information as to the details 
of the existing system of the council in matters not really 
relevant: to the point. But the main idea of his attack was the 
enforcement of an imperial duty, which yet requires fulfilment. His- 
other set object was to promote legislation to put an end to the 
commercial corruption not unnaturally attending excessive compe- 
tition—that is to say, the direct or indirect bribing of principals 
or agents to give orders in return for commission or other 
illicit advantages. In this, too, he wascut short by death; 

butin this, too, it is to be noted that he took upon his own shoulders 
the enforcement of a great duty, and grappled with a great object. 
It may not be useless to point the moral by contrasting his failure 
hitherto with the success of the money-lenders’ bill, as it is called. 

A petty aniendment of the law, arising out of popular feeling about 
a particular man, now dead, and founded on no intelligible 
principle, is received with applause by both houses and becomes 

law—on the principle, we suppose, of condonmg “faults they are 
inclined to by damning those they have no mind to;” while a real 
effort to amend*the law affecting all classes in a matter of world- 
wide importance and founded upon a principle is damned with 
faint praise by the classes affected. But Lord Russell had no 
hesitation in putting his shoulder to the wheel of the measure 
which might lift the commercial morality of England out of the 
mire, which, in his judgment, has become a byword in the world. 
This is the sort of work which distinguishes a great man from a. 
small one : the recognition of a great evil, the discernment of a 

great principle, the adoption of a real remedy, and the courage to 

fight an uphill battle in support of it. We take leave of Lord Rus- 
sell of Killowen, with all the regret due to the memory of a great 
man, who had achieved his own ambitions; had achieved much for 
his-country, abroad as well as at home, and was ready and eager to 
devote himself further in her cause, but for the disease which slit 

the thin-spun thread of life—Soltcitors’ Journal. 
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Malabar Law and Custom. By Wicram AnD Moorx :—Second 
Edizon, published by Higginbotham & Co., Madras. 


We welcome Mr. Lewis Moore’s Edition of Mr. Wigram’s 
excellent treatise on Malabar Law and Custom. Mr. Wigram’s 
work was issued in 1882, and since that time a considerable body of 
case-law has grown up. Ard Mr. Moore’s Edition which brings 
the work up to date supplies a long-felt want. He has added a 
new chapter on the martiage castoms prevalent among the followers 
of Marumakkattayam Law. Mr. Moore is inclined to question the 
view which has till now been apparently adopted by the High 
Court,that the union between the sexes known in Malabar as sam- 

bandhaum is not a legal marriage. If Sir Dennis FitzPatrick’s 
-definition in his recent interesting article on non-christian marriage 
in the Journal of the Society o2 Comparative Legislation (see p.3860 of 
the Vol, for 1900) viz., that “itis such a union between the sexes 
as is recognised by the law or custom of a people, and adopted by 
it as the basis of the normal or typical family relations established 
among that people,” be accepted as correct,there would be strong 
reasons for holding that the “sambandham” union is a legal 
marriage. But the soundness of the definition appears to us to be -` 
questionable, We think it would be necessary to add to it that the 
union should be recognized also as a source of civil rights and 
obligations. In this view the sambandham could not be recognized 
as a form of marriage. Mr, Moore has not attempted to write a 
scientific treatise on the Marumakkattayam Law, We wish he had 
doneso. But the learned author has well carried out the work of 
revising and re-editing that he undertook. The work was put 
through the press by Messrs. Higginbotham & Co., who have done 
their printing in their usual axcellent style. “We have no doubt 
every Malabar lawyer will feel obliged to Mr. Moore for his new 
edition of a work which has deservedly obtained a high place in 
legal literature. 
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A General Digest. of Civil Cases (1886—1899) Parts IV and V 
by D. G. Kuanprxar, Law Publisher, Poona. 


We have received parts 4and 5 of Khandekar’s General Digest 
of Civil Cases. These parts cover the cases from 1887 to 1899 
inclusive. The first.threeparts of his Digest take in the Indian — 
reports up to 1886. We have no doubt of the usefulness .of this 
Digest.» Woodman’s Digest comes down to 1886, and for the 
period between 1887 to 1897 we have three separate volumes each 
covering a porition of the period. Itis high time that a consoli- 
dated digest up to 1900 should be issued by Woodman. The 
difficulty of-reference is very great if one has to look up four sepa- 
rate volumes upon any-point. Parts 4 and 5of Mr. Khandekar’s 
digest must be useful indeed as they bring the digest up to date, 
and as they are calculated to save the trouble of reference to 
several volumes. 

The cases.appear to be well arranged under appropriate head- 
ings, and we.may confidently recommend the book to the profession 
as highly useful for reference.. We can see no reason, however, 
why part IV should .end with part of a word and part V begin 
with ‘the remainder of it. No harm would have been done if 
part TV -had .ended with page 884. 





The Comprehensive Criminal Digest 1802—1899. By C, H. 
VAKIL, BA. L. L B, printed at the Education Society Steam Press, 
Bombay :—Price Rs. 17. 

‘We have received a copy of the comprehensive Criminal Dig- 
est by Mr, Chunilal Harilal, Vakil,,3.4,, L. 1. B8. The book covers 
the whole period of Indian reports up to 1899 inclusive. But for 
the exceedingly small type employed, it would be difficult to 
suppose that so much matter was compressed into this handly 

volume. The :book contains nearly a thousand. pages, and the 
arrangement seems to be everything thatis desirable. The author 
desérves high praise. for the enormous labour involved in the pre- 
paration of the book. We think itis an omission on the part of 
the author not to have included the cases in the Allahabad W eekly 
Notes and the Madras Law Journal. 
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A Hand-book of Criminal Cases reported in the Indian Law 
Reports, Vol. I, (Calcutta Series I to XV, 1876—1888) compiled ` 
by D. E. CRANENBURGH ; printed and published at the Law Publish- 
ing Press, Nos. 8 to 5, Bow Street, Calcutta.. 

We are in receipt of che first vclume of a hand-book of 
Criminal Cases reported in the Indian Law Reports, by Mr. D. E, 
Cranenburgh. The whole series seem to consist of 5 vols., contain- 
ing all the criminal cases reported in the Indian Law Reports with 
a complete Index at the end of each volume in the nature of a digest. 
Mr. Cranenburgh’s many-sided industry uppears to us to be highly 
commendable. The purchase of a complete set of Indian Law 
Reports from 1876 to 1899 must cost not less than Rs. 600, and 
therefore is likely to be beyond the means of the Subordinate 
Magistracy throughout the country and of the practitioners mainly 
connected with their courts. The publication of the five volumes 
which Mr. Cranenburgh proposes to issue at the price of Rs.40 must 
be very acceptable to a very large body of persons to whom the 
Indian Law Reports are not accessible. Evento those who are in 
possession of the Indian Law Reports, the reprint of criminal 
cases alone in five separate vols. cannot bat be exceedingly helpful. 
My, Cranenburgh deserves tke thanks cf the profession through- 
out the country for the valuable service he has rendered, 





The Guardians and Wards £ct, VIII of 1890. By Beni PRASAD, 
printed by the Punjab Publishing and Stationery Co., Limited, 
Price Rs. 1-4-0, 

This isa useful little publication. The cases are noted up 
under the appropriate sections ; but the printing and paper leave. 
much to be desired. : 





` Studies in Private International Lav. By EMILIE STOCKQUART 
D, ©. DL. 

This is an excellent digest by a continental jurist of the rules 
of International Law relating to marriage and divorce as administered 
by the various civilized countries. The book also presents a 
comparative view of the law relating to marriage and divorce in 
various countries. The subject is one of great interest and any 
book on it is necessarily welcome. The beok must be one of great 
interest to the student of comparative jurisprudence and we 
commend it to every scientific student of law. 
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NOTES OF AMERICAN CASES. 





The killing of a trespassing dog is held, in Hodges v, Causey (Miss.) 
48 L. R. A. 95, not to be justified by the fact that the owner had been 
previously notified to keep the dog off the premises. 

l | 4% 

A withdrawal of the funds of a corporation from a bank that is’ 
about to fail, upon a check signed by the president of the corporation, 
although he was also a director of the bank and his knowledge of its 
condition was acquired by him as such director, is held, in O’Brien v. 
East River Bridge Co. (N. Y.) 48 L. R. A. 122, to be valid and not to 
violate the statutory prohibition of transfers by any insolvent bank or 
officer thereof, with intent to prefer a creditor. 


xy 


The arrangement of a roof and gutter on a building in such a way 
that water is discharged upon a neighbour's land and causes the fall 
of a wall thereon is held, in Fitzpatrick v. Welch (Mass.) 48 L. R. A. 278, 
to make the proprietor liable for the damage to his neighbour, although 
he may have exercised ordinary caie. 

gee 

The communication of Texas fever by infected cars to cattle traus- 
ported in them is held, in Illinois Central R. Co. v. Harris (Ill) 48 L, R. 
A. 175, to render the railroad company liable for damages. 

x 

A conspiracy to refuse to deal with a person which is made malici- 
. ously to injure him, and not to serve any legitimate interests of the 
persons who enter into it, is held, in Ertz v. Produce Exchange (Minn.). 
48 L. R. A, 90, to be an actionable wrong. 

x% . 

The power of the legislature to require barbors to obtain a certificate 
of registration before carrying on their busiress is upheld in State v' 
Zeno (Minn,) 48 L, R, A. 88, as a valid exercise of the police power to 
protect health, z 

OX l 

A contract to draft a bill and do all things needful and-proper to 
secure its passage by the legislature for a compensation contingent upon 
its passage is held, in Richardson v. Scotts bluff County (Neb,) 48 L. R. 
A, 294, to be void on grounds of public policy as a lubbying contract, 


x 
X * 
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A conviction and sentence on the charge of being a suspicious 
person under the act of Congress applicable to the District of Columbia 
is held, in Stoutenburgh v, Frazier (D. C.) 48 L. R, A. 220, to be in 
violation of the constitutional brovisions against unreasonable searches 
„and seizures and cruel and unusual punishments, when the suspicion on 
„which the procedure is based :s wholly undefined and in noe manner 
connected with any criminal act or conduct. . 


* 
x X 


An assessment of an annual charge for the use of a common sewer 
under @ statute is held, in Carson v, Sewarge Commissioners of Brockton 
(Mass.) 48 L, R. A. 277, to be lawful, although the person assessed 
therefor had previously been assessed for part of the cost of building 
the sewer. 


xx : 

A bonafide purchaser for value and without notice of a mortgage 
given without any consideration and which ‘isnot accompanied by any 
negotiable obligation is held, in Economy Sav. Bank v, Gordon (Md.) 
48 L. R, A. 68, entitled to hold it asa valid eféumbrance as against 
creditors of the mortgagor, since his equities are at least equal to 
theirs and in such case the legal title prevails. ` 


x% noO 
For the drowning of chilčren in a pond situated partly upon a 
street and partly upon private premises it is held, in Arnold v. St, Louis 
(Mo.) 48 L. R. A. 291, that the city cannot be held liable on the ground 
that the pond is a nuisance, where it does not appear that the accident ` 
happened upon that portion of ihe pond that is located upon the street 
arn 
A will giving a grand nephew an estate for the purpose of securing 
to him a liberal education, requiring him to finish a collegiate course, 
and providing that the property shall pass from him if he fails to do so 
through his own disinclination or incapacity ov the indifference of his 
parents or guardians, with a trust to last until he is twenty-five years of 
age, is held, in Ellicott v. Ellicott (Md.) 48 L. R. A. 58 to vest in him 
an equitable estate, subject to be divested by non-performance of the 
condition_as a condition subsequent, and the failuré to finish his colle- 
giate course because of his death is not sufficient to defeat the gift. 
5 ; 
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We beg to acknowledge with thanks the receipt of the following 
publications :— 


Journal of the Society of Comparative Legislation, New series, Nos. 1, 2, 8 and 5. 


A General Digest of Civil Cases, by D. Q, KHANDEKAR, Parts IV and V:—Price 
Rs. 5 each. 


The Comprehensive Criminal Digest, 1802-1899 by C. H, Vakil, B. A. LL. B. pub- 
lished by the Education Society Press, Bombay :-~Price Rs. 17. 


A Hand-book of Criminal Cases in the Indian Law Reports, Vol. I (Calcutta series, 
Ito XV) compiled by D. E. Cranenburg, 3 and 5, Bow Street, Calcutta. 


The Australian Law Times for September, 


Calcutta Weekly Notes for do. 
Allahabad Weekly Notes for do. 
Bombay Law Reporter for do, ye 
The Law Students’ Journal for do. 
The Educational Review for do, 
The Indian Review for ` do. 
The Law Notes for do. 


The Punjab Law Reporter for do. 
Case and Comment. 


The Indian Law Herald. "y g 
The Educational Review for do. 
' The Kathiawar Law Reports for do. 
The Canadian Law Times for do, 
The Law &tndert’s Helper for do. 
The Green Bag for do. 
The American Lawyer for do. 


The Virginia Law Register for do, 
Sindh Sadar Court Reports for do. 
Preliminary Report to the SpeciaiJoint Committee on Statutory Revision Com. 
mission Bills of the Legislature of the State of New York. 


Che Madras An Honna, 


Parts X & XI.] OCTOBER & NOVEMBER, 1900. [Vor. X. 














A MERE RIGHT TO SUE. 





S., 6 ofthe Transfer of Property Act., Cl. e. as it stood before 
the recent amendment, enacted that a mere right to sue for 
compensation for a fraud or for harm illegally caused, cannot 
- be transferred, This provision has been modified by Act II 
of 1900. S. 38, sub-sect.1 by the striking out of the words 
“for compensation for a fraud or for harm illegally caused.” 
The clause as it stood was far from clear, and we are afraid 
that the amendment has not made it clearer. We are not aware 
of any decision upon the clause as it stood; and we think the 
courts will have considerable difficulty in arriving at a correct 
interpretation of the amended section. In England the assignment 
of a naked right of action hes been treated as part of the law of 
champerty and maintenance. The Judicial Committee of the 
Privy Council have expressly ruled that the law of champerty 
and maintenance has no application to India. See Fischer v. Kamala 


Naicker, 8, M. I. A. 170. Ram Coomar Coondoo v. Chunder Canto 
Mookerjee, 2A. C. 186. 


In Pragi Lal v. Fateh Chand I. L. R. 5 A. 207, certain cotton 
was wrongfully attached in exscution of a decree. The plaintiff who 
purchased the cotton which was under attachment brought an action 
for compensation for the wrongful attachment. The Court held that 
the owners of the cotton who had a right of action for compensation 
could not transfer such right and,therefore, the plaintiff was not entit- 
jed to recover. This was then a case of the transfer of a right to sue 
for harm illegally caused. Although the word “harm” suggests a 
l personal wrong, wedo not supose that any distinction was intendep 
` 


* 
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between the wrong to person and the wrong to property. In May 
and another v. Lane,64, L. J. Q. B. 37, the Court of Appeal expressed 
the opinion that the right to bring an action for unliquidated 
damages, whether in tort or in contract was not a legal chose in 
action within S. 25, sub. sec. 6 of the Judicature Act of 1878 and 
therefore not assignable*, 1n Goculdas Jagmohundas v. Lakshmidas 
Khimji, I. L. R. 8 B. 402, Sir Charles Sargent in a suit by 
the assignee of the liquidator of a company for the purpose 
_of setting aside s compromise of the company’s claim against 
another, held that the assignment was only of a right of 
action and was, therefore, not valid. Neither of these Indian cases 
was decided under the section of the Transfer of Property Act, 
and the latter case, if it came under the section of the. Transfer 
of Property Act, would not be a correct decision. Therefore, | 
the section of the Act as it stood referred only to a right of action 
for compensation and not to a right of action for any other 
relief ; and asthe Bombay case was one for the setting aside of 
a compromise, the language of the Act would have no-application. 

A mere right to sue does not, we conceive, refer only tu cases 
where the right of action is transferred with no beneficial] interest in 
what is recovered by action. If this was the meaning of the 
section, there would be numerous cases which both under the 
decisions of thee English courts and of the courts in India were 
before untransferable, but would after the amendment become 
capable of transfer. This we conceive would not have been the 
intention of the Legislature. 


Again, it is absurd to suppose thata right to sue for damages 
for assault or for defamation was intended to be transferable if the 
compensation to be recovered in the action was to go to the trans- 
feree. The meaning of the phrase “a mere right to sue” must, 
therefore, be regarded as unaffected by the presence or absence of 
a beneficial interest in the transferee. While according to the section 
as it stood a right of action for compensation in certain cases was 
untransferable, after the amendment, other cases as well would fall 
within the section, as, for instance, the Bombay case, of a right of 
action to set aside the compromise. Even in England the rule 
does not appear to be clearly well defined. The case of Prosser v. 
Hdmonds, 41 Revised Reports, 822, is referred to as a leading case 
p *See howeyer King y. Victoria Insurance Company , Limited, 1896. A. C. 250, 

a 
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‘on the subject’ by text writers. See Anson’s Principles of Contract 
8th Edn. p. 201. See also Pollock on Contract, 6th edition, p. 825. 
In this case a devisee of property had assigned his interest to 
another and afterwards assigned the same with other property to a 
second person with authority to sue the first assignee for the setting 
aside of the first conveyance on the ground of fraud and recover 
the property. This was treated by Lord Abinger as thg assign- 
ment of a mere right of action and therefore invalid asa transfer. 
In a later case, however, Dickinson v. Burrell, L, R. 1 Eq. 837, 
Lord Romilly, M.R. under exactly similar circumstances upheld 
the assignment and distinguished Lord Abinger decision on the 
ground that the latter was the case of an assignment of a mero 
right to sue. Such a distinction can hardly be regarded as correct. 
- For as pointed out by Sir Charles Sargent in Goculdas Jag- 
mohundas v. Lakshmidas Khimji, I. L. R. 8 B. 411, Lord 
Abinger in Prosser v, Edmonds made express reference to the fact 
that it was not merely the right to sue but the property also that 
had been conveyed to the plaintiffs. The decisions, therefore, 
in Prosser v. Edmonds and in Dickinson v. Burrell are upon the 
facts really in conflict, though the latter case treats the former as 
good authority upon the question of the untransferability of a mere 
right to sue, whether the decision upon the facts of that case was 
correct or not. In De Hoghton v, Money, 2 Ch. Ap. 164,where a person 
entitled to the benefit of a contract sued to enforce specific perform- 
ance and to set aside a previcus agreement affecting the property 
on the ground of fraud, it was held that as the plaintiff had no 
interest in the property, it was a mere purchase of a right to impeach 
the prior agreement and was, therefore, invalid. Lord Justice 
- Turner observed, “I donot say that there may not be cases in 
which a purchaser who has completed his contract may be well 
entitled to impeach a title founded upon fraud committed upon his 
vendor, but I do not hesitate to say that,in my opinion, the right to 
complain of a fraud is not a marketable commodity, and that if it 
appears that an agreement for purchase has been entered into for 
the purpose of acquiring sucl. a right, the purchaser cannot call 
upon the court to enforce specific performance of the agreement,” If 
inthis case instead of a mere agreement the plaintiff had purchased 
the property which was the subject of the prior agreement, 
we.conceive that-it would have fallen within the rule enunciated in 
3 
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Dickinson v: Burrell. -In Hill v. Boyle 4 Eq. 260, Stuart, V: C.. 
refused to uphold an assignment where it was only of a right to sué- 
the trustee for the chance of recovering from him interest or protits: 
of part of the trust funds which were in his hands unaccompanied- 
by an assignment of the trust estate. The action was treated as’ 
one for the recovery of compensation for breach of trust, and whether’ 
it would, fall within the terms of the section of the Transfer of: 
Property Act as it stood or not, there seems to be no doubt: 
that the amended section will cover the case. The rule has 
-been carried so far in some cases as to refuse recognition 
to. assignments even where they are coupled with interest 
in the property of rights of action. This view, we conceive,,. 
was based upon the law of champerty and would probably | 
have no application to this country. For example the case 
of Henry Paris Skating, Rink Company, 5 Ch. D. 959, where a 
creditor of a company who had presented a petition to wind up 
the company assigned his debt to'another together with the right 
to proceed with the winding up of the petition, the assignment was 
held to be illegal. But we venture to doubt whether that will be - 
considered good law inthis country. The law in Eugland on the 
subject is well summarized in the notes to Ryall v. Rowles, 
1 White and Tudor, L. O. 146, ma 


t 


RIGHTS TO MAINTENANCE OUT OF IMPARTIBLE | 
ESTATES 





Wz propose briefly to discuss whether in the case of impartible 
estates, the sons, brothers and other relations of the Zemindar are 
entitled to maintenance out of the income of impartible estates, . 
although, according to the decision in Sartaj Kuari v. Deoraj - 
Kuari I. L. R..10 A., 272, they have no right to the Zemindari, by: ; 
birth. There are many cases in which courts have had to deal. . 
with rights of maintenance of junior‘members of a Zemindari, but = 
they were all decided before the decision of the Privy Council: 
above referred. to and the right to maintenance was assumed tot- 
exist. The point was sought to be raised in the Madras High Court; 
in Malikarjuna Prasada Noidu v, Durga Prasada Naidu, LL, Ra z 
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17 M. 362. That was a suit by the brothers of the Zemindar of 
Chellapalli against the Zemindar for maintenance. The Zemindari 
had been declared by the Privy Council to be impartible. Under 
these circumstances the Zemindar contended in the High Court 
that the junior members in an impartible Zemindari had no right 
to claim maintenance from the Zemindar. Atp. 364 their Lord- 
ships Collins, C. J., and Shephard, J., in dealing with the conten- 
tion say as follows :—. . 


“« A larger question was raised by the defendants’ Vakil with 
regard to the rights of a younger brother of the holder of an 
impartible Zemindari to any maintenance at the hands of the 
Zemindar for the time being. Having regard to the pleadings and 
issues, this general contenticn, we think, cannot properly be 
allowed in this appeal.” . 


In the appeal preferred by the defendant Zemindar to the 
Privy Council against the decision in I. L. R. 17 M. 362, the 
Zemindar complained inter alia that the High Court ought to 
have considered .and adjudicated on the said contention and ruled 
that the holder of an impartible Zemindary is under no obligation 
to provide for the maintenance of the junior members, The 
Judicial Committee disposed of this argument as follows :— As 
to the Zemindary estate, this Board held, ina previous partition 
suit between the same parties, that it was impartible, and the 
consequence is that the plaintiffs, as the younger brothers of the 
Zemindar, retain such right and interest in respect of maintenance 
as belong to the junior members of a Raj or other impartible estate 
descendible to a single heir,” and they refer to their decision in 
the case of Sartaj Kuari v. Deoraj Kuari, I. L. R. 10. A. 285. 


Their Lordships of the Privy Council observe in their judg- 
ment that the question was not seriously argued, and it is there- 
fore possible that it might be raised again, although their Lord- 
ships’ observation must be regarded as strong authority against 
the view that the decision in Sartaj v. Deoraj, I. L.R. 10 A. 272, 
negatives tights of maintenance. It seems not out of place, therefore, 
to consider what chances of success there would be in case the point 
should be raised again. The position taken by a Zemindar who denies 
any ‘right of maintenance to his sons or other members of his family 
would undoubtedly be that because the Judicial Committee has 

® 


~ 
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‘decided-that the junior members of the family of a Zemindari-Has 
no right by birth to the Zemindari, they likewise have no right: to 
maintenance out of it. For the latter right is as much dependent 
on possessing a right to the Zemindari by birth as a right to 
prevent the Zemindar from makirig an‘ improper alienation. -We 
think this position i is not sound. a 


The right to maintenance does not depend on the existence of 
a right to the property by birth. It undoubtedly exists in several 
cases where the right by birth is non-existent. Take for instance 
the right of a man’s daughters to maintenance. They have no 
right by birth in the paternal estate. But admittedly they are 
entitled to be maintained by the father ‘out of all his property, 
both ancestral and self-acquired, until they are married (sée Mayne; 
Section 408). Similarly, a Hindu is bound to maintain his sisters, 
This obligation may probably be confined to the property which he 
obtains from his father. He may not be bound to maintain them 
with his self-acquired property or property acquired or inherited 
from others, But the sister has no right by birth in the property of 
the father, and yet she has a right to be maintained out of stich 
property by her brother. (See also the observation of Sir Richard 
Couch at page 107 of the Supplement Vol. IX of the Madras Law 
Journal), We » may refer also to the right of widows, and of a wife 
as well as mother, grandmother and other female relations to 
maintenance. Their rights are limited to particular property in thé 
hands of _the person bound to maintain them, but such rights exist, 
though they possess no right. to the property itself by birth and 
though they might not be entitled to inherit the property inany event. 
Illegitimate sons, persons disqualified by congenital diseases, ‘insanity 
or other cause tô inherit have similar right to maintenance though 
they have no right by birth. The Hindu law gives rights of inherit- 
ance to some relations and confers the right to maintenance on 
others against the estate which the latter have no right to inherit. 
Thé case of junior sons of the holders of impartible Zemindaries is 
obviously of. this nature. For reasons of public policy the inheri- 
tance is conferred only on the eldest son, but the heir is bound to 
maintain the.-junior sons of the family out of the inheritance in a 
manner consistent with the dignity of -the family, There is no 
doubt that in ancient times a king was considered bound to main: 


tain his” -br other,’ and other blood relations oùt óf the estate 
e 
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allotted to him. There is, therefore, nothing inconsistent. with the 
decision of the Privy Council in the contention that the plaintiff is 
entitled to maintenance out of the estate. The judgment of the 
Privy Council in the Allahabad case clearly shows that their Lord- 
ships did not intend to question the position that the junior mem- 
bers are-entitled to maintenance. On the other hand, their Lord- 
ships were pressed to hold thet they have a right to question any 
alienation by the Zemindar for the time being on acdcbunt of 
their admitted right to maintenance. Their Lordships point out 
that, in the case of Sivagnana Tewar v. Pertasami, IL. L, R. 1, 
M. 312, no joint right to the Zemindari is assumed to exist in 
the junior members, but only a right of maintenance, see 
I. L. Rọ, 1, M. at p. 828. They further observe that the 
remark in Yalumila Venkayammah v. Yalumila Venkon Dorah 
(18, Moore’s Indian Appeals 333, at page 340) that “ grants by way 
of maintenance are in the ordinary course of what is done by a 
person in the enjoyment of an impartible raj” does not show that 
the junior members have any further right and that the co-parcenary 
‘which under Mitakshara is created by birth does not exist. with 
regard to impartible estates. From this it is abundantly clear that 
their Lordships do not think that the right to maintenance is 
dependent upon the existence of co-parcenary interest, nor does it 
indicate the existence of such interest and they takeit for granted 
that in the case of impartible Zemindaries junior members are 
entitled to maintenance. The next observation of their Lordships 
is to the same effect. They refer to the Hunsapore case 12, Moore’s 
Indian Appeals, page 1, of an impartible raj which descended 
according to the rule of primogeniture subject to the burden of 
making Babuana allowances to the junior members of the family 
for maintenance, and they point out that this right to maintenance 
did not indicate a community of interest or any restriction on the 
power of the Zemindar to alienate the estate by will. Their Lord- 
ships further point out that the position of a junior member with 
reference to an impartible estate is similar to the position of sons 
in a Dayabhaga family in Bengal who are entitled to maintenance 
from the father but have n> further claims upon him. In 
Yatiappa Naikar v. Yettia, 5, M. H. ©. R. 405, Scotland, 
Chief Justice, and Holloway, Justice, held with respect to illegiti- 
mate son of a Zemindar that it is clear upon the authorities quoted 
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that the impartible family estate is a fund upon which maintenance 
may be charged, and they refer to Chuoturya Run Murdun Syn v.: 
Sahub Purhulad Syn. 7, M. I. A. 18, and to the decision 
of the Judicial Committee in a suit for maintenance instituted by a 
member of the family of the Udayarpalaiyam Zamindari. The 
same view is held in Beehar Singh v. Ganapati Singh (12, 
B. H. ©. R. page 94) and in Gavuridevamma v. Raman 
Dorah (6, M. H. ©. R. 98). No doubt in the last case 
(see page 105) the learned Judges (Scotland, C. J. and Innes, J.) 
say that while with regard to divisible property several mem- 
bers of the family hold it in common, in the case of an impartible 
estate, one takes it in its entirety: the common law rights 
of the others who would be co-parceners of partible property 
are reduced to rights of survivorship to the possession of 
the whole and to a provision for maintenance in lieu of coparcenary 
shares. This proceeds on the view that the junior members have 
an interest by birth in the impartible estate, but the nght of main- 
tenance is not dependent on it, nor do the learned Judges base it 
on the existence of such aright, Their language “a provision for 
maintenance in lieu of co-parcenary shares” clearly means that 
junior members have no co-parcenary shares but only to a right 
to maintenance. There have been several cases in which the Privy 
Council has had to deal with the rights of maintenance with 
reference to impartible estates, but in none of them has the point 
been raised that the junior members of the Zemindar are not 
entitled to maintenance at all. What is dependent upon the right 
by birth is the right of survivorship, and it is only this right that 
is affected by the decision of the Privy Council in Sartaj Kuari’s 
case (I. L. R. 10 A. 272). 








THE CROWN’S RIGHT OF REPLY. 





At the last Sessions of the High Court, Sir Arnold White, C. 
J., inthe Chartered Bank frauds case ruled that as the accused had 
put in some document in the course of the cross-examination 
of a prosecution witness the Crown was entitled to reply under l 
Section 292. This was no doubt a vegata questio under the old 
Code. The Calcutta and Bombay Courts had taken the view that 
the Crown was entitled to no reply, while the Madras and. 
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Allahabad Courts were of ‘opinion that the Crown was entitled.* 
Ifthe Legislature which must be presumed to have been aware of 
this conflict is to- be creditec with an intention to clear'up the 
difficulty, it must be confessed that it has not succeeded in doing so. 
There is no doubt there is a change in the language of S. 292. But 
the change does not necessari-y lead to the conclusion that there is 
no longer any difficulty. “9 
'- Reading the Code as if stands without any reference to its 
previous history, we conceive that one can ‘have no doubt what- 
ever that,in the circumstances stated the Crown is not entitled to 
a right of reply. S. 289 starts with the statement that the 
prosecution having closed, the Judge shall ask the accused if he 
means to adduce evidence. Strictly speaking he may have adduced 
evidence even during the course of the prosecution by tendering 
documents or by eliciting matters in his favor from the prosecution 
witnesses. But tho section doss not refer to all that as adducing 
evidence, but contemplates the accused being called upon to state 
whether he means to adduce evidence. Even if the accused says 
“no” in answer to the question andon the summing up by the Crown 
` the Court being of opinion that there is evidence against the accused 
calls upon him to enter upon his defence, -he may adduce evidence. 
S. -290 says that the accused shall then examine his witnesses, etc., 
tlie Legislature evidently intending that the section should be 
read with §. 289. S. 291 proceeds to point out which 
persons the accused may so examine. Then follows S. 292 
declaring that if the accussd adduces evidence the Crown is 
entitled to reply. Taking S. 292 by itself there is no doubt 
that the Chief Justice was right in ruling that when the 
accused had put some documents in during the examina- 
tion of the prosecution witnesses, or for that matter, elicited any 
new matter in the answers of the prosecution witnesses favourable 
to the accused, the Crown is entitled to a reply. Reading 8, 292 
with S. 289 there is equally no room for doubt that the adducing 
of evidence in S. 292 means zhe exhibiting of documents or the 
exaiiination of witnesses by the accused after the prosecution 
; - Empress v. Greschwider Banerjee I. L, R. 10C. 1025 ; Empress v. Kali Prosonno 
Das I. L. R. 140. 245 ; Empress v. Solemon T. L. R. 17C. 980 ; Empress v. Krishnajt 
Batarao Bulell I. L. R. 14B 486; En-press v. Venkatapadu I. L. R. 11M, 339, 
Empress v. Hayfield I, Le R. 14A. 212 ; Smpress v, Moss 1. L. R. 16A, 88, 
2 
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has closed. The question is which of these two, coursesis to be 
followed. Is S. 292 to be read by itself or with S. 289. It seems 
to us to be clear that the latter course should be followed if one 
has any regard to the logical dependence of each section upon its 
predecessor, reading S. 289 to 292. It must of course be admitted 
that adducing evidence is not confined to the examinaticn. of | 
witnesses. The only point is whether it is not confined to the 
adducing of evidence of all descriptions after the prosecution has 
closed, The ruling of the Chief Justice is in accordance with the 
opinion of Sir Henry Prinsep. 

The matter, however, is involved in difficulty when the history 
of the law is taken into consideration. We have referred to the 
judicial conflict before. There is, however, no statement of 
reasons in any of the decisions upon the question except to some 
extent id a case in I.-L.R. 14 A 212 Empress v. Hayfield, 
decided by Mr. Justice Know. We have not, however, been 
convinced by his reasoning ;and we think S. 292 as it stood, 
which said distinctly thatif the accused states he medns to 
adduce evidence when asked under S. 289 the Crown shall. be 
entitled to reply, cannot reasonably be construed to confer a right 
of reply when even before the accused is asked under 8. 289, that 
is to say, when the -prosecution witnesses are under examination, 
some document is put in by the accused in the course of it. Of 
course it is perfectly appropriate to ask the question whether 
the section allows a right of reply when the accused adduces 
evidence after entering upon his defence, though he answers to the 
question in the Ist paragraph in S. 289 that he does not mean to 
adduce evidence. ‘The obvious answer is that if the Crown was 
entitled even when the accused stated that he meant to adduce evi- 
dence though as a matter of fact he did not,the Crown was afortiort so 
entitled when the accused as a matter of fact adduced evidence after 
entering upon the defence. It may also be suggested though we have 
never seen it so suggested that S. 292 as it stood was not 
exhaustive of all the cases in which the Crown was entitled to reply. 
We do not think this view is possible in interpreting the language 
of a Code of Procedure, which defines each step in the course of a 
trial. Itis clear tous, therefore, that under the Code of 1882 the 
language of S. 292 as it stood. made only one view possible, namely, 
that of the Calcutta and Bombay High Courts notwithstanding the 
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difference of the Madras and Allahabad Courts. We say this with 
all respect to Str John Edge, the very learned ex-Chief Justice of 
the Allahabad Court and to Mr. Justice Know. Thoughthree Judges 
of the Madras Court have expressed the same opinion, the first 
opinion ‘expressed by Chief Justice- Collins appears to have been . 
merely followed without any discussion. 

The difficulty in the construction of the present section does not. 
- stop here. The Legislature had before it all this conflict of opinion 
under the old section ; and they deliberately drop all references to 
S. 289 in 5. 292, This change apparently tends to strengthen the 
view of the Madras and Allahabad Courts which had the courage 
to disregard the reference to 5. 289 even though it was there. But 
if appears to us that it is capable of a different explanation. The 
old Code ran “when the accused on being asked under S. 289 states 
he means to adduce evidence” etc. The present language runs 
‘when the accused adduces evidence.” The statement that the ac- 
cused means to adduce evidence could only be under S. 289 of the 
old Procedure Code; and therefore, that section was expressly 
referred to in S. ,292. The adducing of evidence under the new 
Code is not under 8. 289 merely. He may state he means toadduce 
evidence under 8. 289 and adduce evidence accordingly or he 
may enter upon his defence and adduce evidence under S. 290. 
The language of the old Code was infelicitous in giving the right 
of reply upon the mere statement that the accused means to adduce 
evidence though he may never do so and in not expressly giving a 
right of reply though the accused after stating that he does not , 
mean to adduce evidence does adduce evidence after entering 
upon his defence. It was necessary to correct this and clear it up. 
When the Legislature proceeded to do this the Legislature rightly 
made the right of reply dependant upon the adducing of evidence ; 
and the retention of the reference to S. 289 alone would have been 
unhappy ; for S. 290 might well be deemed to have as much to do 
with it as the other section. Itseems to us therefore that S. 292 
properly omitted all reference to 8. 289 in express terms. The inter- 
pretation. of the section however must depend upon the logical 
sequence of ideas contemplated by the order of the sections, The 
adducing of evidence must, in our mind, have reference only tothe 
adducing of evidence after the close of the prosecution as expressly 
stated in S, 289. It is a great pity however that after all the 
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conflict under the old Code the Legislature should not have made 
the matter plainer than it'is. We have advisedly omitted all refer= 
enceto the proceedings of the Legislative Council as they have been 
expr essly ruled by the Privy Council to be not fit subjects of refer- 
ence in the interpretation of the language of statutes. 





AN NA M 


THE REPORT ON THE ADMINISTRATION OF JUSTICE. 





We do not propose as in previous years to deal at any. 
length with the salient pdints ofthe report. We have repeatedly 
drawn attention to the inefficiency of the bulk of the higher 
ranks of the judiciary and to the unwisdom of testing the work 
by quantitative measurement. There has been absolutely no 
improvement in the judicial qualities or accomplishments of our 
District Judges.” Our Subordinate J udges are not a very superior 
lot. No attention'is paid in their recruitment to superior attain- 


ments or ability. But we have no desire tò perform the operation 
of slaying the slain. 


As regards the work during the year under review, the High 
Court notices a general decrease all along the line except in the 
case of Village Munsifs, who appear to have risen in paper iby, if 
judg ed by the increase of work, 


‘ We have repeatedly tried to iinpress upon the authorities the 
desirability of extending the improved constitution of Bench Courts 
to districts where such benches do not now sit. In onr judgment, 
the increase of such benches having regard to their popular consti- 
tution is ‘likely to divort a consider able portion of the Small Cause 
litigation now tried by District Munsifs to the village tribunals. 
_ We are afraid that sufficient attention is not paid by Government to 
this matter. The High Court observes with regard to the decrease in 
the number of second appeals that it is due to a wider appreciation of 
the-fact-that the High Court does not interfere on questions of fact; 
It does not proceed to say that the High Court has grown stricté? 
in its-own conception of the law and has enforced it so rigorously: 
that litigants have come to feel that there is no use in invoking 
the aid: of the High Court, Our own impression is that the:Privy 
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Council : have not been correctly understood in the matter and 
that-cl. (c). of S. 584- has: baen seriously overlooked. Tt remains 
to -be seen whether the general reason assigned for the decrease in 
litigation throughout the country, namely, agricultural distress, 
has not had a material share in connection with second appeals, 
Yn this ‘connection we may pcint to the serious mistake which the- 
Government of India threatens to commit in its proposed legislation 
régarding second appeals. If we understand the draft bill aright, 
second appeals in all suits not exceeding’ Rs. 200 are prohibited ; 
and even when questions of law alone are raised in suits-above 
that figure and below Res, 1,000. there is to be no right of second 
appeal where both the subordinate courts concur. We do 
not know what virtue thereis in the. concurrence of two Sub- 


ordinate Courts on a point of law. An easement may- have 


necessarily a small” pecumary value as regulated by. the Court 
Fees Act, but it is just the. scrt ofright most highly prized and 
for ‘the enforcement of whish parties will not mind incurring 
heavy expense. We trust that better counsels will prevail, and 
the draft bill will not be brovght before the’ Legislative Council. 
We do not care to make any further observations, as the draft 
has not been officially published. 


Some attempt should be made to iniprove'the libraries attached 
to the courts in the moffusil. There is a paragraph in the report 
which says that they are all in proper. order. We are unable to 
understand what it means. There is no good collection of books in 
any moffusil station that we are aware of, except perhaps in Madura 
or even T'innevelly. The District J udges naturally take no interest 
in the-matter, for the quotation of authorities has come to be 
regarded in many places as a nuisance. District Munsifs ought 
to be supplied with the leading Indian text books and District 
and: Subordinate Courts with current English reports as well. 
is no disposition to regard law as a sciense and the advancement 
of legal knowledge in the members. of the Profession, not to speak 
of the judiciary, is not steadily kept in view. The chief aim of 
the judiciary all along the line appears to be the disposal of cases. 
We:think the High Court ouglt strenuously to endeavour to diffuse 
a different spirit. A District Judge is reported to have observed 
that “vakils are the Pindaries of the nineteenth century” 
vation, though ‘characteristic of the individual, is no 
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foreign to the tone of the judiciary towards the members of the 
profession. We think that a better understanding should prevail 
than-exists at present between the bench and the bar. Nowhere 
is the feeling sufficiently rooted that they are both component 
parts of a machinery calculated to promote the elucidation of truth 
and the advancement of justice. In some places pleaders exist only 
on sufferance as an inevitable nuisance. If instead of the present igno- 
rance, there were more knowledge, there would undoubtedly be a 
better rapprochement. 


While we make these observations regarding the attitude of 
the judiciary, we are not to be supposed to regard the profession as 
free from faults of various descriptions. The ranks of the pro- 
fession are rapidly lengthening out. Competition is getting day by 
day keener, and the law courts being the only sphere where 
a man of education can earn his livelihood apart from the public 
service, persons of varying degrees of moral elevation crowd 
into the ranks of the profession without any adequate check 
or control or undergoing a proper process of sifting. The exami- 
nations instituted are a test of intellectual qualification; bat in the 
case of a somewhat heterogeneous body with no long tradition of 
professional etiquette or morality, some efficient means of control 
should be devised within the body itself so as to free it from the 
. presence of unhealthy growths. The caprices of presiding judicial 
officers, too ready to mistake contradiction or want of obsequious- 
ness for professional misconduct cannot be held to supply the want 
of some regulative agency. We think it is high time for the Vakils’ 
Association of Madras to draw up a set of rules relating to profes- 
sional conduct and see to their being observed by all the scattered 
units of the profession. The High Court should insist upon asso- 
ciations of professional men being, formed at every centre 
and their being incorporated. Unless early steps are taken to 
watch the :apidly multiplying ranks of pleaders and vakils, and to 
exercise some sort of control over their doings, the time may come 
when the evils now occasionaily observable will grow into large 
proportions so as to be difficult to b2 got under hand. We trust 
that the vakils themselves are alive to the danger. If they are 
anxious to win and retain the confidence of the public and the 
respect of the Bench, they cannot afford to supinely wait any 
longer, © l i 
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THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 





[We take the liberty of extracting the following paper on the 
subject of “ Bnglish Judges ard Hindu Law” by Sir Comer Pethram 
from the Law Quarterly, | 


As the tribunal known as the Judicial Committee of the Privy 
Council, is attracting considerable attention at the presentemoment, 
a little sketch of its history will be interesting and, perhaps 


` 


instructive. 


The Judicial Committee of the Privy Council was formed in 
1888.by Act of Parliament, 3 and 4 Wm., IV, C. 41, By S. 1 the 
members of the Privy Council who held or had held the offices of 
the President of the Council, Lord Chancellor, Lord Keeper, or 
First Commissioner of the Great Seal of Great Britain and those 
members who were or had been Judges of either Superior Courts 

„of Law or Equity in England, together with any other two mem- 
bers of the Privy Council who might be appointed for the purpose 
by the Crown, were formed into a Committee td be called the Judicial 
Committee of the Privy Council to be a tribunal to hear appeals to 
Her Majesty in Councilfrom the Courts of Admiralty, and the 
various Courts in the Hast Indies and the plantations, colonies, and 
other dominions of the Crown abroad, from which &n appeal lay to 
the King in Council, and to report and make recommendations there- 
on to His Majesty. 


By 8. 5 the Committee were prohibited from making any 
report or recommendation unless four members of the Committee 
were present ; and by the sams section power was reserved to the 
Crown to summon any other members of the Privy Council to 
attend the meetings of ‘the Committee. 


S., 30 provided that two sums of £400 a year each, out of the 
consolidated fund, might be paid to two privy councillors who had 
been Indian or Colonial Judges, who might, on the appointment of 
the Crown, attend the sittings of the Committee. 


Persous who attended the sittings ofthe Committee either under 
the power reserved ‘by the latter part of S. 5 or under the provi- 
sions of S, 30 were not members of the Committee, and could not, 
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of course, be reckoned in order to make up the number of four 
members required by the first part of S. 5. 


By an-Act passed in 1844, 7 and 8 Vict. ©. 49, the jurisdiction 
and powers of the Judicial Committee were extended, but its com- 
position was not changed. 


On February 8, 1844, Mr. T. Pemberton Leigh, an English 
lawyer, was appointed a member of the Committee, without pay, 
under the last clause of the first section by the Act of 1833, He 
was afterwards created Lord Kingsdown, and remained an active: 
member of the Committee until 1865. 


On March 9, 1850; Sir Edward Ryan, who had been Chief 
Justice of the old Supreme Court at Calcutta, was appointed cuiner 
under the last clanse of S. 1 or under. S. 380. 


By an Act passed in 1831, 14 and 15 Vict. C. 88, a Court of 
Appeal in Chancery was created and by S. 15 its Judges were if 
Privy Councillors, made members of the Judicial Committee. 


On November 23, 1865, Sir Edward Ryan resigned and Sir 
James Colville, who had also been Chief Justice of the Supreme 
Court at Calcutta, was appointed to attend the sittings of the 
Committee under S. 30 of the Act of 1833. 


Sir Lawrence Peel was on June 23, 1858, appointed to attend 
the sittings of the Committee under the same section and did so 
until December 1, 1874. Lord Kingsdown continued to attend the’ 
sittings of the committee until the summer of 1865. He died in 
February 1867. 


On February 2, 1869, Sir Joseph Napier, who had been Lord l 
Chancellor of Ireland, was appointed a member of the Committee 
under S. 1 of the Act of 1838. 


On August 21, 1871, Her Majesty was,by Statute 34 and 35, 
Vict. O. 91,5. J, empowered to appoint, within twelve months, four | 
persons who were or had been judges of one of the Superior Courts 
of Law or Equity. in England, or a Chief Justice of Bengal, Madras, 
or Bombay, to act as members of the Judicial Committee at 
salaries of £5000 a year each and to fill up any vacancies in their 
offices which might occur within two years. Under this Act Sir.. 
Montague Smith and Sir Robert Collier, who had been judges of 
the Court of Common Pleas.in England, Sir Barnes Peacock, who ` 
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had been legal member of tlis Viceroy’s Council and the first Chief 
Justice of Bengal, and Sir James Colville, were appointed to act as” 
members of the Judicial Committee. 


On November 24, 1871, Sir Montague Bernard, the first Chi- 
chele Professor of International Lawat Oxford, was appointed an 
unpaid member of the Committee under Section 1 of the Act of 
1833.. . ° 


In 1876 by the Appellate Jurisdiction Act, 1876, 84 and 40 
Vict, C. 59, Her Majesty was empowered to appoint four Lords of — 
Appeal in Ordinary, who should aid the House of Lords in the hear- 
ing of appeals, and who should also, if privy councillors, be mem- 
bers of Judicial Committee, and, subject to the due performance of 
their duties as Lords of Appealin Ordinary, should sit and act as 
members of the Judicial Committee. 


At the time when this Act was passed, the time within which 
any further appointment to the Judicial Committee could have been 
made under the Act of 1871 Lad expired. 


S. 14 of the Act of 1876 provided for the attendance at the 
Committee of such Archbishops and Bishops as were Privy 
Councillors, as assessors on the hearing of- ecclesiastical cases. 


S. 5 provides that an appeal shall not beheard by the 
House of Lords unless three persons who answer to certain descrip- 
tions are present. Among such persons are such peers of Parlia- 
ment as are for the time being holding, or have held, any of the 
offices in the Act described as high judicial office; and by S. 25 
‘high judicial office’ includes, inter alia, the office of a paid 
judge of the Judicial Committee of the Privy Council. ‘No Indian 
or Colonial expert has ever teen appointed under this Act, and 
the four appointments are row held by one Scottish and three 
English lawyers. 

At the end of 1880 Sir James Colville died, and early in 1881 
Sir Montague Bernard and Sir Joseph Napier resigned. - 


On January 21, 1881, Sir Richard Couch, who had been 
Chief Justice of Bengal, was aypointed an unpaid member of the 
Committee under S. 1 of the Act of 1883; and on March 2, 
1881, Sir Arthur Hobhouse, an English Barrister, who had been 

8 \ 
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Legal member of the Viceroy’s Council in India, was also appointed 
an unpaid member under the same section. 


In 1881 by 44 Vict. C.-3, S. 1, every person who held or had 
held the office of a Lord Justice of Appeal was, if a member of the 
Privy: Council of England, made a member of the Judicial Com- 
mittee. 


In 1887, by Act 50 and 51, Vict. C. 10, 8.4, any person who 
should attend the sittings of the Judicial Committee under 8. 30 
of the Act of 1888, was made a member of the Committee for all 
purposes, and when there was only one, such person was to be 
entitled to receive the whole of the sum provided by that section, 
that is to say, £800, a year; and by S. 5 the expression ‘ high 
judicial office,’ for the purposes of the Act of 1876, was made to 
include the office of any member of the Judicial Committee of the 
Privy Council. After the passing’ of this Act Sir Richard Couch 
-resigned his original appointment, and was reappointed under 


5, 30 of the Act 1833 and’5. 4 of the Act of 1887. 
sir Barnes Peacpck died in 1894. 


In 1895 Colonial judges, to the number of five, were by 58 
and 59 Vict. C. 44,5. 1, if privy councillors, added to the Com- 
mittee, Under this Act Sir Henry Strong (Canada), Sir Henry 
DeVilliers (Cape Colony), and Sir Samuel Way (Australia) are 
now members of the Committee. 


On February 18,1896, Lord James of Hereford was appointed 
an unpaid member of the Committee under the last clause of S. 1 
of the Act of 1888. 


Phe fluctuation of opinion as to what amount of Indian and 
Colonial experience or information should be available for the pur- 
pose of the Committee has been remarkable. For thirty-eight 
years, from 1833 to 1871, two paid assessors who had been Indian 
or Colonial Judges were provided for, and it is worthy of note that 
during that time the reputation of the Judicial Committee rose to its 
greatest height in India and gained the entire confidence of the 
Indian people. Itis true that during some of those years Lord 
Kingsdown, who was a really great judge, tooka very active part 
in the hearing and decision of Indian cases and showed a serious. 
and sympathetic interest in Indian laws and customs, but he had. 
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the assistance of Sir Edward Ryan, Sir James Colville and Sir Law- 
rence Peel, as assessors, and it may be- that the provision that 
Indian or Colonial Judges should attend the meetings of the Com- 
mittee, not as Judges but as assesors, was more wise and’ fore- 
seeing than it has appeared to later legislators. Both -Hindu 
and Mohamedan law may be roughly described as consisting of the 
precepts of the sages as interpreted by the customs of the people, 
and every one who has had experience of India, knows that 
instances constantly occur where it is difficult if not impossible, to. 
ascertain from books what the customs of. the people in some parti- 
culars are. In India English Judges can consult their Hindu or 
Mussulman colleagues, and those who are members of the Civil 
Service have themselves had large experience of the people and 
their customs, but a judge in England is very differently situated, 
and from his position as a judge is precluded from himself making 
inquiries which an assessor, whose only duty was to inform the | 
judge, might make without loss of dignity. 


In 1871 the policy of appointing assessors was abandoned in 
favour of making the Indian experts members of the Committee, and 
Sir James Colville and Sir Barnes Peacock obtained seats in the 
Committee at salaries of £5,000 a year. This system lasted for five 
years until 1876, when it was swept away by the Appellate Juris- 
diction Act. Upon the death of Sir James Colville in 1880, it appears 
to have been thought necessary to add another Indian expert, and 
Sir Richard Couch was made an unpaid member and so continued 
until 1887, when assessors were abolished by statute, and he be- 
came entitled to a salary of £800. Since the death of Sir Barnes 
Peacock he has been the only Indian expert available, and has 
alone performed the duties which had been at various times and in ` 
different capacities performed by Sir Edward Ryan, Sir James 
Colville, Sir Lawrence Peel and Sir Barnes Peacock. 


If the story of the past furnishes any guide for the future, it 
would appear that ambitious or heroic measures’ are neither 
necessary nor desirable as far as India is concerned, If the fourth 
section of the Act of 1877 were repealed and two assessers were. 
appointed under S. 30 of the Act of 1888,:and if, at the same time 
it were arranged that the same one of the Lords of Appeal, Lord 

Lindley, for instance, should always take part in the hearing of 
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Indian Appeals, the conditions which existed from 1844 to 1865 
would be very nearly reproduced. But at the same time it 
must not be forgotten that there are some decisions of the 
` Judicial Committee which have caused and are causing great 
dissatisfaction and considerable destress in India, and it seems 
probable that confidence in the tribunal can never be re-established 
among he natives of India until those decisions have been revers- 
ed in some way, and the law of the courts again brought into 


accordance with the law of the people. 


NOTES OF INDIAN CASES. 





Bunsidhar v. Ganeshi, I. L. R., 22 A, 388.—A daughters 
daughter is held to be heir to the estate of a maternal grandfather in 
the absence of preferential male heirs. No authority is referred to 
in support of the position, though the learned judges say that the 
authorities quoted before them support the position. The only 
possible view isto rank them among bandhus ; and Mr. Mayne has 
shown conclusively that such a view is untenable. Since the deci- 
sion in Kutitammal v. Radhakrishnayyar in 8 M. H. C. R., the 
Madras High Court has developed a pretty long list of female heirs, 
and the daughter’s daughter has in one Madras case been held enti- 
tled to inherit. We doubt whether these latter day decisions of 
the Madras High Court will be upheld by the Privy Council, ex- 
cept on the principle of stare decisis. See Mayne, Ss. 587 to 589, 


Damodar Das v. Muhammad Husain, I. L. R. 22A., 851.—An 
agreement to give time to the principal debtor unless supported by 
consideration is not a binding contract and does not, therefore, 
absolve the surety from his obligation. A contract is defined as an 
agreement supported by consideration, and S. 185 of the Contract 
Act requires a contract to give time to the principal debtor to 
discharge the surety from his obligation. Principle and authority 
are alike clear. See Decolyar on Guarantees, p. 424. 


Debi Sahai v. Sheo Shanker Lal, I. L. R. 23A. 853.—This is 
-an important decision. Mr. Justice Aikman, with the concurrence 


of Mr. Justice Burkitt, holds that the. stridhanam of a woman 


+ 


PARTS X & XI.] THE MALRAS LAW JOURNAL, 329 


descending to another woman is stridhanam in the hands of.the 
latter. This conclusion is no doubt in strict accordance with the 
Mitakshara, According to <t, all property acquired by.a woman 
is stridhanam.- This view of the Mitakshara has been broken 
into as regards property inherited by a woman from a male 
owner, and all Indian Courts have acted upon the view that a Hindu 
widow succeeding to her husband’s property takes only a life 
estate. It does not necessarily follow, however, that the Mitak- 
shara should be put aside even with regard to the nature of 
- the estate taken by a woman in property inherited by her from 
another. Whatever authority of texts or commentaries there 
might be in support of the view that a widow inheriting property 
from her husband takes only a life estate to justify a departure from 
the Mitakshara, there is not the same weight of authority with 
regard to the estate taken by a woman in succession to the stri- 
dhanam property of another. The Madras High Court, however, 
has overruled the Mitakshara even with regard to the estate of a 
female successor to stridhanam. Sengamalathammal v. Velayuda 
Mudaly, 3 M. H.C. R. 312; Venkataramdkrishna v. Bhujanga 
I. L. R. 19 M. 107 ; Virasangappa v. Rudrappa, I. L. R. 19 M. 110; 
see also Prankissen Laha v. Kreemutty Nayanmoney, I. L, R. 5 
C. 222, 


The Allahabad Court has made no reference to these Madras 
cases, and apparently following the Bombay view and relying upon 
the fact that the view of the Privy Council in Thakoor Deyhee v. 
fat Baluk Ram, 11 M. I, A. 189 and Bhugwandeen Doobey v. 
Myna Baee, Ib. 487, and Chatay Lal v. Chunno Lal, 6 I. A.15 and 
Muthuvaduganadha Tevar v. Dora Singha Tevar,I. L. R. 8 M. 290, 
which were all cases of succession by a woman to the property of a 
male and had nothing to do witL a woman’s succession to the pro- 
perty of a female, has held tkat the property is stridhanam in the 
hands of the woman inheriting to another. 

Thakur Ram v. Katwaru Ram, I. L. R, 28 A. 358—The 
mistake is oftentimes made without proper attention to the: 
language of the article, of making an inquiry whether something 
done is a step in aid of execution within the meaning of Art. 179 
of the Limitation Act, and not whether it is an application to take a 
step in aid ‘of execution. Ifthe language were carefully kept in 
view, there would be no possibility for the supposition that the pay- 
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ment of process fees or the payment of costs or the payment of any- 
thing else was an application. Mr. Justice Banerjee rightly holds 
that none of these payments can operate as a starting point. 

- Sher Sing v. Diwan Singh, I. L. R. 22A. 366.—We are unable 
to accept the decision in this case as correct. A suit was dis- 
missed for default and then restored, let us suppose, on insufficient 
grounds, and finally decided in favor of the’ plaintiff. An 
appeal is preferred: front the decree and, let us assume, that 
the only ground of appeal is against setting aside the dismissal 
for default. Banerjee and Aikman, Jd., say, in accordance; no 
doubt, with the observations in Sheo Nath Singh v. Ram Din Singh, 
I.L.R. 18 A.19, that the objection to the setting aside of the dismissal 
could not be heard, and that, therefore, they were bound to dismiss 


‘the appeal. §.591 only requires that there should be an appeal 


from the decree in order to entitle the appellant to take an objec- 
tion to an interlocutory order affecting the decision of the case and 
not that there should be any other ground of appeal against the 
decree. To test the soundness of the Allahabad view we shall 
suppose another case. “A suit is dismissed by a.Munsif as barred by 
limitation. On appeal the Judge holds the suit not barred and 

remands the case for trial on the merits. The case is tried and a 
decree is passed in favor of the plaintiff, which is affirmed on appeal. 

The defendant prefersa second appeal to the High Court, and the 
only ground taken by himis that the suit is barred by limitation. He 

was not bound to prefer an appeal from the order of remand at‘ 

once, but was entitled to wait until the whole case was disposed 
of to take the objection as to limitation in his second appeal ; 
see Savitri v. Ramji, L.L. R. 14 B. 282; Forbes v. Ameeroonnissa 
Begum, 10 M. I. A. 359, and the very decision in 18 Allahabad 
19 relied on by the court. To be consistent, the Allahabad Court is- 
bound to hold that the second appeal must fail. We cannot tonk: 
that this is good law. 

Sah Lal Chand v. Indarjit, I. L. R. 22 A. 870,—It has been n held: 
in numerous cases in India that S. 92 of the Evidence Act has. 
nothing whatever to do with.evidence being given at variance with a 
recital in a document ; and now the Privy Council has upheld this. 
course of decisions. In the case under notice a deed of sale recited. 
the payment of the purchase money. It was held that it was compe- : 
tent to the parties to prove that it remained with the purchaser. 


a LJ 
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under some arrangement with the vendor. There is, however, one 
passage in the judgment of their Lordships which 1s worthy of 
notice. Inthe judgment of their Lordships, Lord Davey observes : 
«The Evidence Act does not say that no statement or fact in @ 
written instrument may be coutradicted by oral evidence, but thatthe 
terms of the contract may not be varied, &.” The contract was “ to 
sell . for Rs. 30,000, which was erroneously stated to have been 
paid, and it was competent for the respondent without infringing 
any provision of the Act that the purchase money should remain 
in the ‘appellant’s hands fcr the purposes, &c.” This passage 
seems to suggest that evidence may not be given that the contract 
was not to sell for Rs. 30,000, but for some other consideration. If a 
transaction of sale includes the consideration as an integral part 
of it, as was apparently held by their Lordships, evidence to prove 
a consideration different from that set out in the sale deed may not 
be received. This view, however, is opposed to numerous cases in 
India where a consideration different from that set out in the instru- 
ment has been allowed to be proved. 


Lalman Das v. Jagan Nath Singh, L L'R. 22 A. 376.—It has 
now been decided by all the High Courts that if a matter that ought 
to be settled under S. 244, Civil Procedure Code, is made the subject 
of a separate suit, the court may dispose.of it treating the plaint as an 
application in execution. ze however Prosunno*Coomar Sanyal 
v. Kast Das Sanyal, 191. A 166. But this indulgence which is 
somewhat anomalous necessarily involves certain conditions that the 
plaint is put in within the time in which an application should be 
put in, and the suit is filed in the court in which the application 
would have to be filed. Justice Blair therefore declined to treat this 
suit as an application under S. 244 as it was not filed within the 
time within which the application should have been preferred. 

Kaunsilla v. Chander Sen, I. L. R., 22 A.377.—We are unable 
to follow the ratio decidends in this case. There-is a simple mort- 
gage by A to B. Possession having been subsequently given to the 
mortgagee and certain arrangements having taken place, the mort- 
gage is treated as a usufructuary mortgage. B purporting to be 
owner of the property mortgages it to C. 'C sues B, A not being 
made a party, obtains a decree for sale, purchases the property and 
is placed in possession. -A now sues C, not to redeem but for pos- 
‘session, Ifthe arrangement under which thesimple mortgage to 


: & 
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B was treated as a usufructuary mortgage was valid, A cannot sue 
for possession, but can only sue to redeem, because C as purchaser 
of B’s rights is in the shoes of B. If the arrangement referred to 
be invalid, A is entitled to possession. We are unable to see what 
the Privy Council decision in Rewa Mahton v. Ram Kishen Singh, 
14 C., p. 18, has to do with the case. That decision, however, did 
not deal with the case in which the decree-holder was purchaser as C 
here wa. Hvenif it did, that case never purported to affect the 
rights of a person like A who was no party to the suit. We are 
afraid that the learned Judges have got considerably mixed in the 
matter. Upon the facts stated the decision is clearly right. 


Moti Ram v. Kundan Lal, I. L. R. 22 A. 380.—This is appa- 
rently an instance of justice being attempted to be done at the expense 
of technicality. The defendant assigned his rights pending a suit, 
The assignee did not join, but applied for leave to appeal to the © 
appellate court. We doubt whether this application was regular. 
The application contemplated by S. 372 is the application to the 
court wherein the suit was pending. Suppose the assignment was 
after decree, the assignee would be entitled to appeal withoutany 
application for leave. If the assignment happens to be before 
decree and not pending the appeal, there is no provision for leave to 
appeal to the appellate court. However the application was made 
and rejected. “We. cannot see how this is a decree. The learned 
Judges say itis an adjudication of a right claimed. Assuming this . 
to be so, the order was not the formal expression of an adjudication 
ofa right claimed or defence set up which decides the suit or appeal, 
There was no appeal pending, and the order rejecting the applica- 
tion for leave to appeal did not decide the appeal. There would, 
therefore, be no second appeal. 


Chhiddu Singh v. Durga Dei, J. L. R. 22 A, 382.—One 
presumptive reversioner of a.Hindu widow is not the predecessor 
in interest of another presumptive reversioner or of another 
who is the actual reversioner on the death of the widow. 
So the decision in a suit to which the presumptive reversioner was a 
party declaring that certain alienations were valid, does not affect a 
suit for possession of the alienated property by the actual rever- 
sioner, a different individual, on the death of the widow. Nothing 
‘can be added to the excellent reasoning in the Full penn case of 
Bhaguwanta v. Sukhi, Io L. R. 22 A, 33. : 





r 
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SUMMARY OF RECENT CASES. a 





Partnership—Solicitor’s business—Firm name, right to, after 
dissolution. 
Burchell v. Wilde [1900], 1 Ch. 551. ©. A. 


Where a partnership was dissolved without any provision as 
to the use of the firm name, each party has a right to conduct 
business in that name, subject to this condition that he does not 
expose his quondam partners to any risk of liability to his clients, 
Whether there is any chance of such risk in a given case must 


_ depend upon the facts. 


Four Burehells and the defendant Wilde were members of a 
partnership of solicitors. Two of the Burchells having died or 
retired, the others carried on business as “ Burchell & Co.” Subse- 
quently the partnership was dissolved and the two Burchells carried 
on business as partners under ths name of “ Burchells & Co.”, while 
Wilde and his son whom he took asa partner, continued to do 
business undor the name of “ Burchell & Co’ Now the Burchells 
. brought this action to restrain Wilde from using the name of 
Burchell or Burchells. 


On a motion for injunction, Byrne, J. held that if could not be 
granted except upon proof thatthe plaintiffs were likely to be called 
upon to meet the liabilities of the defendant’s firm and that he was 
not satisfied of the existence of any suchdanger. He therefore 
refused to grant an injunction, though he suggested that if the 
plaintiffs called themselves “Burchells and Burchell’ or the de- 
fendants “ Burchell and Wilde,” no risk could possibly arise to either 
party. In accordance with this suggestion the defendants used the 
name of “ Burchell and Wilde” after the date of the motion. . 


The Court of Appeal agreed with Byrne, J. in the view of the 
law he had taken but recommended the continuation of the names 
they had borne after the motion as obviating all possible chances of 
confusion between the names of the two firms. 
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Receiver—Debenture-holders—Foreign asset o f the Company— 
Locality of debt—Unsecured creditor—Interference with receiver— 
Contempt. 

In re Maudslay, Sons and Field. 


Maudslay v Maudslay, Sons. and Field—[1900], 1 Ch. 602. 


Where debenture-holders of an English Company having a debt 
owing by ‘a French Company, obtained a receiving order from the 
court for althe properties of the Company wheresoever situate, 
and subsequently P. & Co., an unsecured creditor of the English 
Company took steps to attach the French debt, the question was 
whether the debenture-holders were entitled to restrain P. & Co. 
from in any way proceeding against the French debt, and whether 
P. & Co. were guilty of a contempt in interfering with the action of 
the receiver appointed by the court. 

Cozens-Hardy, J., in deciding the case against the debenture- 


~ 


holders laid down.— 
(1). That a creditor having a security recognised by the 
English law, has no right to restrain an unsecured creditor from 
proceeding against the security if he was entitled to do so 
according to the law of the country where the property is situate. 


(2). That the debt must be considered to be situate in France 
and subject to the French law. 


(3). That,in accordance with the law of France, P. & Co. 
had a preferable right to the debt in France. 


(4). That the mere order of appointment of a receiver did not 
vest. the property in the receiver, that until steps were taken in ac- 
cordance with the foreign law to obtain possession of the property, no 
one who was not a party to the suit (whether an Englishman or a 
foreigner), could, by proceeding to assert his legal rights, be said to 
be guilty of a contempt. 





Vendor and purchaser—Covenant for trtle—d greement—Plan 
—Mistake—Rectification—Parol evidence. 
May v. Platt [1900], 1 Ch. 616. 
Where in pursuance of a written agreement to convey, a per- 
son conveyed “all estate, term and interest” which, under a prior 
agreement with a third person, he had in certain land shown red 
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in an annexed plan and thə purchaser afterwards found that the 
defendant had no interest in a portion of the lands marked red, the 
question was whether the plaintiff was entitled to claim damages 
for breach of covenant for title, The defendant contended that 
he conveyed only what interest (if any) he had in the lands and 
that he was not liable in damages if he happened to have no right 
inany portion of them, that there was a mutual or at any rate 
unilateral mistake and that the conveyance should therefore be 
rectified. | 


Farwell, J., laid down as follows :-— 


The words “if any” could not be inserted ‘after the words 
“ estate, term and interest,” since the deed was clear that the interest 
intended to be conveyed was that mentioned in the prior agreement 
between the vendor and the third person, and that the extent of the 
lands was that defined by the red colour in the map. 


Proof that the plaintiff knew of the diminution of the lands 
intended to be conveyed was not admissible so long as the 
conveyance was clear and definite as to the lands conveyed. (See 
Cato v. Thompson, 9 Q. B. D., 616, and Page v. Midland Ry. 
Co. [1894], 1 Ch. 11). 


In a suit for rectification, it might be open to the parties to prove 
mutual mistake in order to show that the conveyance was not in ac- 
cordance with the intention of the parties. But where there was a 
prior agreement and the conveyance was in accordance with it, it was 
the agreement that had to be first rectified and then enforced by 
specific performance. That would be grunting specific performance 
of a written contract with a parol variation which could not be done 
(See Woolam v. Hearn [1802], 7 Ves. 211 and Davies v, Fitton, 2. 
D. and War. 228). 


The Judge having refused to admit oral evidence to show that 
the parties were not ad-idem and that recission or rectification was 
the proper remedy, the question when rectification may be allowed 
did not arise. But-the Judge proceeded to lay down that rectifi- 
cation could not be had in cases of unilateral mistake without any 
_ fraud or misrepresentation amounting to fraud. . 


4 
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Landlord and Tenant—Covenant for quiet enjoyment—Build- 
ang on neighbouring land—Chimney smoking—Breach of covenant: 


Tebb v. Cave [1900], Ch. 642. 


Where after letting a house with a covenant for quiet enjoy-- 
ment undisturbed by the lessor or anybody else claiming under 
him, the landlord built a house on the neighbouring land and caused 
the chintneys to smoke, Buckley, J., relying upon Sanderson v. Ber- 
wick-upon- Tweed Corporatton, 13 Q. B. D. 547, and Manchester, 
Sheffield, Lincolnshire Ry. v. Anderson [1898], 2 Ch. 394, held that 
the covenant had been broken. 





Morigage—Transfer—No notice to mortgagor—NSale of mort- 
gaged property by mortgagee and mortgagor as wunincumbered— 
Payment to mortgagee—Notice of transfer—Rights of transferee 
and purchaser. 


Dixon v. Winch [1900], 1 Ch. 786 C. A. 


The transferee ofa mortgage having failed to give notice of the 
transfer to the mortgagor, the mortgagor and the original mort- 
gapee jointly conveyed the property to a third person as unincum- 
bered. The mortgagee being a solicitor, the preparation of the 
conveyance was left entirely in his hands and it contained false 
recitals, but no reference was made to the mortgage. From the amount 
of the purchase money the original mortgagee retained moneys due 
on the mortgage, but the mortgagor did not ask for or obtain the 
mortgage decd or other documents of title which had passed into 
the hands of the transferee. The purchaser had no notice of the 
transfer. The question was who was to suffer for the fraud of the 
solicitor ? 


Cozens-Hardy, J., held that the mortgagor was not entitled as 
against the transferee to set up the payment to the original mort- 
gagee, as he was guilty of gross negligence in having beena 
party to the false recitals in the conveyance and in not having 
called for the documents of title at the time of discharging the 
mortgage, and that the transferee who took subject to the mortgage 
could not get rid of the incumbrance by the subsequent construc- 
tive payment of the mortgage money. He was also of opinion 
that the negligence cf the transferee in omitting to give notice was 
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far less grave than the negligence of the mortgagor in, not calling 
for the title deeds at the time of discharging the mortgage. 

The Court of Appeal affirmed this decision on the ground that 
the mortgagor having placed the matter entirely in the hands of 
the solicitor-mortgagee must be presumed to have had notice of all 
facts within his knowledge, and that the payment to the original 
mortgagee was therefore not good as against the transferep. 





Mortgage of Policy of Assurance—Hecerpt of surrender value 
by the mortgagee—Payment ‘in the meantime”—Limitation. 


In re Lord Clifden——Annaly v. Agar-Hllis [1900], 1 Ch. 774. 


The question in this case was one of limitation. Where a person 
mortgaged his contingent reversionary interest in certain properties 
and also a policy of assurance on his life, the question was whether 
the receipt by the mortgagee of the surrender value of the policy 
from the Insurance Company constituted sucha payment “in the 
meantime” as would give a fresh starting point for an action on — 
the covenant contained in the mortgage. ° 


Byrne, J., held that the payment of ‘principal or interest 
contemplated by the section of the Limitation Act as giving a 
fresh right to sue was a payment by the mortgagor or other person 
who was bound to pay the principal and interest due on the mort- 
gage, and that the receipt of the surtender value of the policy .was 
not therefore a payment of principal or interest within the meaning 
of that section. P 

- There was also another quastion whether a payment of principal 
or interest after the cause of ection on the covenant had become 
barred but within twelve years before the action was sufficient to 
keep alive the right of suit. This question was decided in the 
affirmative. 





Will—Mortgagee in possesston—Devise of the specific pro- 
perty—The right of the devisee to the mortgage debt. 
In re Carter ——Dodds v. Pearson.[1900], 1 Ch. 801. 
It was held in this case that the devise of specific property by 
a mortgagee in possession was sufficient to pass the beneficial 
interest in the mortgage debt. The Judge held upon the evidence 
that the testator intended to pass an interest in the debt also, 
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Therefore the question whether in the absence of any evidence -of 
_ intention, the presumption should be in favour of the devise oper- 
ating to transfer the beneficial interest in the debt or otherwise 
did not strictly arise. Butithe judge held that in the absence of 
_ any evidence to the contrary the devise would be sufficient to.pass 
the interest in the debt also. 





Specific performance—Part performance and compensation— 
Restrictive covenants—Difiiculty of estimating compensation. ` 


Rudd v. Laschelles [1900], 1 Ch. 815. 

The main point of this decision was that where the existence of 
restrictive covenants in reference to property agreed to be sold had 
not been disclosed, specific performance should not be decreed with 
compensation for the undisclosed covenants ; the reason being that 
such covenants were incapable of valuation. 


There was another ground upon which specific performance 
was refused. The practice of granting specific performance with 
compensation for defects being based upon the doctrine that a 
vendor is bound to make good the representations by which he 
has induced the purchaser to purchase the property, such relief. is 
inapplicable to a case where the purchaser isfrom the first aware 
of the defecjs for which compensation is demanded. In this case 
the plaintiff was aware of the vendor’s ignorance and was not 
induced by any representations to purchase the property. On that 
ground also the action toe specific performance was held to have 
failed. 

The Judge was also of opinion that this kind of relief being 
really the enforcement of a contract altogether different from the 
one agreed upon between the parties, must be confined to cases 
where the actual subject-matter is substantially the same.as that 
stated in the contract, 





Bankruptcy—Surplus—Property subsequently purchased— 
Charge created upon property at the time of purchase—Dealing 
with the surplus—Second Bankruptcy—Rights of trustee. : 


Bird v- Philpott [1900], 1 Ch, 822. 
The following propositions were laid down in this case :— 
(1). An undischarged bankrupt is the real owner of ‘the 
property in the hands of the trustee in bankruptcy, and the trustee 


nit 
L 
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must hold the surplus remaining after. administration in trust for 
such bankrupt. It is therefore open.to the bankrupt to dispose of 
his right to the surplus. The assignee will not be entitled to 
‘Interfere ‘with the administration of the property, but will acquire a - 
-perfect right to the surplus remaining in the hands of the trustee 

after due administration, . 


_ (2). If the bankrupt creates a charge upon specific property, 
the charge will be good as against the surplus of the property left 
after administration, 


(3) Where a bankrupt with intent to purchase property 

_ applies to a person for loan, and a part of the agreement for loan 

was that it should be a charge upon the property to be purchased, 

the lender will have a valid charge as against the trustee in bank- 

ruptey. (The head-note states that the lender should not have had 

notice of the bankruptcy; but the judgment does not seem to 
import any such limitation of his right to a charge). 


(4). Where a bankrupt is before discharge declared a bank- 
` rupt again, the trustee in the second bankruptty acquires a right 
. only to that portion of the surplus of the first administration which 
„ has uot been validly dealt with by the bankrupt before the second 

- bankruptcy. . 


+ - 


“ 





Company—Share certificate—Putting to rest—Hstoppel. 
Dixon v. Kennaway & Co. [1900], 1 Ch. 883. 


Itis not the duty of each director to examine each share 
certificate and check it with the share register. The duty may pro- 
perly be left to a subordinate official, such as a secretary. 


The mere presence of a director during a meeting at which the 
certificate is passed does not estop him from questioning the title of 
_.the person to whom the certificate is issued. But whether the 
director will be bound if he is one of those who signed the certifi- 
cate in accordance with the articles of association, did not arise in 
the case and was not decided. 


But as to the question whether the company is bound by 
the certificate, ordinarily the company is not concluded by it. 
. -Under circumstances constituiing an estoppel, the company may 
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be bound, not to recognise the right of the certificate-holder to the 
shares, because the shares may belong to a stranger whose right can 
in no way be affected, but to pay damages to such holder. The 
payment of money to the transferor will not create the estoppel 
because the purchase money is paid before any representation is 
made by the company. But it may be shown, and the burden 
is upon the transferee to show, that no effective remedy can be had 
against his broker or transferor at the date of the action, and that ` 
such loss was the result of his having been put to rest by the issue 
of the certificate. The estoppel arising from the representation 
constituted by the issue of the certiticate and the prejudice which 
resulted to the transferee by reliance on it, can be rebutted by the 
company only by showing that the assignee had no effective remedy 
at any time and was not in any way prejudiced by the issue of the 


certificate. 


EN OE eee 


“Insurance—Repudiation of the policy by the assurer—Action 
for declaration before death of assured. | 


Honor v- Equitable Life Assurance Society of the United 
States [1900], 1 Ch. 852. 


This action was finally dismissed on-the ground thai the policy 
was obtained by ffaud and should be delivered up for cancellation. 
An insurance company having refused to accept the premiums and 
denied the validity of the policy, the assignee brought this action 
for a declaration of the validity of the policy and an injunction to 
restrain the company from repudiating by their words or acts their 
liability on the policy. The company while impeaching the policy 
for frand, &c.; raised an objection to the frame of the suit on the | 
ground that no suit fora declaration was maintainable during the 
lifetime of the assured and that all that the plaintiff was entitled to 
ask for was damages for the breach of contract. 

Buckley, J., held that on an undertaking by the defendants 
that in an action on the policy they will not rely upon non-payments 
of the premiums on the due dates, the action for declaration should 
be dismissed. | 
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.JOTTINGS AND.CUTTINGS. 





Pleaders and the Pleadership Boare :—There is a body . called 
the Pleadership Boardin Madras consissing of one of the Judges 
‘of the High Court-and a few professional gentlemen, Among its 
other functions it has to consider the reports of Judges in the 
moffussil under the Legal Practitioners Act relating to the profes- 
‘sional: misconduct of pleaders. If the Board should be of opinion 
that.there is no case against the pleade> concerned, the matter is 
‘practically dropped.‘ If, on the other hard, the Board is of opinion 
that. the Pleader is guilty, they retain and instruct a practi- 
tioner of the High Court to argue the case against him before 
the Bench:of Judges that deals with.the zase. This is of course as 
‘it should be, “But it seems to-us that the Judge who is a member 
‘of the Board and- who occupies to some extent the position of 
prosecutor, should not sit on the Berch that hears the case. 
Having been a member of the Board directing the enquiry 
into the pleader’s conduct, and a part. to’the appointment of 
‘a vakil to argue the case against che ‘pleader,. he cannot 
be expected altogether to divest himself of all-interest in 
the prosecution so as to make his judgment as a member 
of the. Bench acceptable as an unbiassed pronouncement. We 
have no doubt that if- the matter is broaght to tfe notice of the 
Judges, they would rectify the present practice, 

l a“ % 

The Advocate-General and the Sesstonsi—We think it unde= 
sirable that the Advocate-General should appear at the Crimina 
Sessions of the High Court either for the Crown or for the complainant. 
He is precluded by a rule of Governmens from appearing for the 
defence. We think that by a similar rule he should be denied the 
liberty of appearing for the prosecution. The Advocate-General is 
-by law empowered to enter a nolle prosequi in any case if he thinks 
fit to do so.. This is a function to be perzormed by him qua Advo- 
cate-General. without being induced thereso by thecomplainant or 
by the accused. He cannot be expected so discharge it inan im-. 
partial manner if he gets himself enlisted on one side beforehand, 
Again, who would have heard of the clebrated trial of N. A. 
Subrahmania Aiyar before the six Judges of the High Court in 
appeal under the Letters Patent if the Ad-ocate-General had only 

a) 
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appeared for the prosecution instead of Mr. Daly. He could never 
be expected to certify that the errors of law committed by. the 
Judge at his instance or with his assistance should be considered by 
a full Court. Sir V. Bhashyam Aiyangar, the then Advocate- 
“General, having had no connection with the prosecution was 
free to judge for himself whether, on the points on which the counsel 
invited his opinion, the presiding Judge had gone wrong. We have 
before now drawn attention to the somewhat anomalous condition 
of things which makes it possible for the Advocate-General to 
appear for the Crown, Years ago it was the practice for the Ad- 
vocate-General of Madras to appear in murder cases at the Sessions. 
That was.advisedly stopped. Having regard to the judicial function 
which the law assigns him when appealed to, to certify that the Judge 
at the Sessions has gone wrong on certain points of law, he should be 
prohibited altogether from taking any part in the trial as counsel for 
the prosecution. Even if for,some reason the Crown should reserve to 
itself the liberty of employing its Advocate-General in any particular 
case, he ought certainly not to be allowed to appear for a private 
complainant. It wilf be impossible to divest himself altogether of 
the partisanship which appearance for a complainant liberally feed 
by him is apt in some degree to. create. We would draw the 
attention of a authorities,to this matter. 


The Tiu ‘Ur. Justice Ker ee :—A. few weeks back Madras 
- received the sad intelligence of the death of James Kernan, Q. C. He 
was for well nigh 20 years a Judge of the High Court of Madras— 
a period which in great part covered the palmiest days of that tri- 
bunal. A Judge of the most fearless independence and the most 
absolute impartiality, we shall not look upon his like again. No 
absence of decision, no impatience of argument, no ‘dogmatic self- 
sufficiency, no helpless ignorance of law, no indifference to Justice, 
he was in many ways a model Judge. No practitioner ever felt 
anything but the most genuine pleasure in arguing a case before 
him. Every case, be it small or great, was carefully sifted and 
received the fullest attention. He had no doubt some failings, but 

' even his shortcomings only served BS a foil to` his agang good 
qualities as a judge, E 


žy 
The late Lord. Chief. Justice of England.—Immediately: after 
the ceremony of adtùinistering the. oath. to the. Lord Chief Justice 
, 
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had been performed, the Lord Chancellor, addressing the Attorney- 
General, the members of the Bar standing, said-:— 


Mr. ATTORNEY-GENERAL, Since the courts last met it has 
pleased God to afflict us with a calamity ; and although this is not 
_ the time, or the occasion when we would say all that we would 
_ wish to say about that bright and too short career, I think that such 
an event should not pass without its being noticed and ewithout 
some indication of our-deep grief at this calamity. I say perhaps 
this is not the occasion on which one would say all that might be 
said upon that career, because, we are, so to speak, gathered round 
the grave, the newly-made grave ofa dear friend. On such an 
occasion as that we think less of the great intellectual gifts which 
that learned Judge possessed than of the kindly spirit which he 
exhibited to all who came within the sphere of his influence. We 
think of him rather as one who was endeared to us either by family 
ties or by the ties of affection. We think of himasa friend. No 
doubt when the time comes for his history to be written, those 
great intellectual gifts of which he was possessed will form the chief 
topic of the historian, but in the present grief this is not the most 
appropriate occasion on which to speak at any length on those great - 
gifts. When that history comes to be written, I believe it would be 
difficult for the historian to do adequate justice tothe ardent and 
unswerving desire to get at the truth, the indefatigable determina- 
tion to see that right should be done, and the unflinching determi- 
nation that, so far as he was concerned, nothing should be wanting 
in the administration of justice to get at the truth of each case and 
to ensure that justice should bedone. Inthe long and glorious roll 
of those who have filled the high office which he adorned, I be- 
lieve the name of Lord Russell of Killowen will stand high in that 
magnificent assembly. 


The Attorney-General :—My Lorp Cuancritor—The Bar de- 
sire to associate themselves with what your Lordship, in language 
eloquent with the eloquence of trath, has said with regard to the late 
Lord Chief Justice. Itis as yet difficult to speak of him parti- 
cularly in this Court, where one still seems to see his form and his 
glance and which still seems to echo his voice. In him we have 
‘lost a consummate advocate, a great judge, and a true friend. The 
Bar recognised thatin him we had perhaps the most commanding 

. 
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personality that has ever adorned our great profession. By comiion’ 
consent no one was-more desired as á colleague, or-moré, dreaded 
as an antagonist. His forensic eloquence recalls what was said of 
the greatest orator and advocate of all times, that his dominant 
characteristic was reason: penetrated and made red-hot by passion. 
He commanded success, slike by the magnetic force of his person- 
ality, by, the brilliance of his intellect, and by that capacity for 
taking pains in which he was hardly if ever surpassed. . Possibly 
the splendour of his fame as an advocate has to the genéral 
public somewhat obscured his great eminence as a lawyer ;' but 
all who had the best opportunities of observation know that in 
grasp of legal principles, he had few. rivals, and that the legal 
arg uments which he addressed to courts of law or of equity, 
were as admirable as those speeches at nist prius by which 
he is more widely known. When he left the Bar for the Bench, 
no one who ever casually saw him at work asa Judge could 
fail to be impressed by the combination of power and dignity— 
dignity which was but the appropriate embodiment and expres- 
sion of great powers “concentrated on the great task of getting at 
the truth, Onthe Bench, as at the Bar, Lord Russell never grudg- 
ed any time or any labour necessary to: enable him to master all 
the ramifications of fact and all the problems of law which the case 
presented. If he had not the opportunity of leaving upon our 
jurisprudence traces as deep assome of his great predecessors, that 
was due solely to the changed conditions of the system of legal 
administration under which it was his jot to work. His powers found 
a worthy field for their exercise in the long list of grave cases with 
which his name will be associated in the history of our civil and our 
criminal law, and in the still wider domain of the law of nations and 
of international arbitration. His country will long have reason -to 
remember with gratitude that inthe Behring Sea arbitration it had 
the advantage of the services of so brilliant an advocate, and that 
on the tribunal which settled the Venezuelan controversy, there sat 
one go distinguished for judicial capacity and judicial fairness, as 
- Lord Russell of Killowen. Of Lord Russell in private life and‘as'a 
friend I find it difficult, if not impossible, to speak. He was simple 
with the simplicity of ‘a great and kindly nature. There never 
was a man more thoroughly genuine. He seemed what he-was, 


and he said what he meant. He was most loved by thosé--whio. 
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knew: him: best and no one who knew. ‘him ever can ree Pn — 
Fhe English Law Journal, . - .g®y- - ae 

- Physicians, Calls—Is-he the sole judge of their ‘necessary fie- 
quency. — Another interesting adjudication, with reference: to physi- 
cians, is embodied in the decision of the:Supreme Court of Hlinois, in 
Ebner v. Mackey, in which the claim was by a physician for-pro- 
fessional services. The question at issue was whether a physician 
can’ regulate the number of calls which he should make or should 
wait for a direction by his patient. ‘On the trial the jury was 
instructed that, “asa matter of law, the physician attending a 
patient is the proper and sole judge of the necessary frequency of 
the visits to his patient, so long as the patient is in his charge; 
and in an action for his service a physician is not required, ‘under 
the.law, to prove the necessity of his ‘making the number of visits 
that he makes, and for which he is seeking compensation.” On 
appeal the Supreme Court affirmed the judgment for the plaintiff, 
the doctrine of an earlier case being approved, in which it was 
said: ‘ Where a physician is called by a person to treat him or 
his wife, and he takes charges of the case antl attends from day to 
day, evidently, in view of his responsibility for skilful and proper 
treatment, he must, in the first instance, determine how often he 
ought to visit the patient, and, so long as the person employing 
him accepts his service, and does not discharge*him or. require 
him to come less frequently, or fix the times when he wishes him 
‘to. attend, he cannot afterwards be heard to say that the physician 
came oftener than was necessary. There was no proof that the | 
claimant came when he was forbidden to come, or that, he was dis- 
charged and continued to attend thereafter.’ We agree with our 
contemporary, the New York Law Journal, in the opinion that the 
Ilinois court has stated somewhat too broadly the rule that a 
‘physician is himself the proper judge of the necessary frequency 
.of his visits to a patient. Though the. physician, doubtless, is, in 
_the-first instance, the proper one to determine how often he ought 
cto visit a patient, it seems to be going too far to hold that the 
latter cannot oe be heard to say the physician came oftener 
than was necessary,” even though it could be shown, to the satis- 
faction of the court and: jury, that the illness of the patient had 
been grossly exaggerated and the visits ‘of the physician unneces- 
sarily frequent :—Albany Law J our nal. 
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- Divorce records for thé court year just closed at Cleveland 
indicate that one of every five marriages there is so complete-a 
failure as to lead to the extreme resort. The number of marriage 
licenses issued in that city during the year ending June 30 was' 
3,235, and the number of divorce petitions filed in the same time 
was 649. | i a 


A. yoman divoreed in Kansas took a new husband ‘the next 
day. The judge, hearing of her intention, telegraphed ‘to her “that 
if she married so soon, he would set the divorce aside. The téle- 
gram was received half an hour after the wedding. The judge 
commanded her appearance in his court, her friends tried in vain 
to mollify him, He thus addressed her: “At the moment the 
court was seriously engaged in the unpleasant duty of severing 
your marriage relations with one man you were spreading the 
feast for a wedding to another. Our statute expressly stipulates 
that the decree does not become absolute until six months after its” 
rendition. You made use of the statutes of Kansas to obtain a 
divorce, and then in utter disregard of those statutes you married 
in Missouri.’ He then told, her he did notintend to advertise the 
Sixth Judicial District of Kansas as a dumping ground for domes- 
tic infelicities of matrimonial adventurers, and set the divorce aside: 
This makes her the wife of the first man, and makes her marriage 
with the second void or ald —Hechange. 

* 

The proportion of Lawyers to populaiion.—According to the 
Albany Argus, the legal profession will soon be, even if itis not 
now, greatly overcrowded : “ There are eighty-six law schools in the 
United States, and last year they had 11,883 students. The in- 
crease of the bar has been remarkable. According to the census of 
1890, there was one lawyer to every 358 of the male population, and’ 
it is believed that the census of this year will show even a greater 
proportion.” :—The American cnet 

xx 
Lord Mans field on Watcheraft.—lIt is told of Lord Mansfield that- 
while holding court on circuit, a poor woman was brought before 
him charged with witchcraft. Witness testified that they had seen 
her walk in the ait, feet upward and head downward. When all 
the evidence had been introduced, Mansfield, with the utmost gras 
vity, delivered the following opinion ; i 
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“I do not doubt that this woman has walked in the air with 
. her feet upward, since you have all seen it, but she has the honor 
to be born'in England as well as you and I, and consequently cam- 
not be judged but by the laws ofthe country nor punished but in 
proportion as she has violated them. Now I know not one law 
which forbids walking in the air with feet upward. We havealla 
right to do it with impunity. I seeno reason, therefore, for this 
prosecution, and this poor woman may return home when she 
pleases.” :—The American Lawyer, 
“x 

What does a clients fee buy and what it does not ?.— One 
in his time plays many parts,” | 

As a lawyer, Mr. Stanley, of Kansas, defended a negro 
murderer, and after his sentence wrote to the Governor a strong 
indorsement of the negro’s application for a pardon. Now, as Gov. 
Stanley of Kansas, he has had to pass upon a new application for — 
his old client’s pardon, and his own letter, written as a lawyer, has 
been laid before him, 


But-he refuses to grant the pardon and says that as Governor 
it is his right and duty to view the matter “in an entirely different 
light”. 

This raises the very interesting though by no means new ques- 
tion: In the Code of legal ethics what does a client’s fee buy and 
what does it leave unbought ?—(N. Y. World.) 


* 
es 


The Legal Profession in New York. 

A distinguished lawyer in this city, who conceals his identi ty 
in the signature X. Y. Z. published in a recent number of the New 
York Law J ournal some interesting statistics of the practice of law 
in New York, where from 8,000 to 10,000 lawyers. „either seek 
clients or wait to be sought by them. The latter class of lawyers i is 
of course small. The practice of criminal law i is not considered in 
his statistics. 

Taking the last July calendar of the Ena Gonsi in the 
First Department this investigator finds. that ‘there were 11,280 
cases.on it which were divided among 2,190 lawyers or firms. 
Nearly 1,000 of these lawyers had only . one case and more than 
2,000 of them did not have as many. as six cases to try ina year 


S 
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His figures show that only five law firms in this city -had‘more than 
100 cases, and among these five was found only ‘one of the great - 
law firms of twenty-five years ago. Of these five firms three repre- 
sent large corporations which, from the nature of their business; 
necessarily have many cases in court. The great law firms of other 
days have not held their own in this branch of the profession, The 
- bulk ‘of court work has passed:into other hands, and they are fast 
bevoming firms of ‘solicitors.- i 


From the statistics published it'is shown that twenty-one law- 
yers -had upward of. fifty cases, sixty lawyers had upward. of twenty 
cases and 104 lawyers had from ten to twenty cases. X. Y, Z, sug- 
gests that time is sure to bring about a more marked division than 
now between lawyers who try cases and those who do not, and he 
believes that the former will ultimately be recognized as a class of 
advocates. He says : “The average income of men of our profes- 
sion | does not equal $5, 000 a year. An’ advocate who could earn 
$100 a week trying cases would earn the average income of the 
profession.” He suggests a proposed scale of advocates’ fees in minor 


‘cases. running from re to ae in jury cases ss from $500 to 
$1,000. 


- The practice of criminal law appeals chiefly to men who are 
good advocates but its returns are small. The best known law- 
yers in this city thirty years ago were the men who frequently ap- 
peared in important criminal cases. Now, however, the men who 
practise inthe criminal courts are a class by themselves :—Jbid. 

p x% 

How men are made famous :—In the recent case of Green- 
leaf v. Gerald, decided by the Supreme Judicial Court of 
Maine, the defendant was sued for the subscription price of 
“a, book of “ famous celebrities,” of which he was to be one. 
He admitted signing- a contract to pay $ 35 for a còpy of 
the book, but ‘asserted that he was induced to subscribe be- 
cause of a representation that only three hundred “ representa- 
tive men ” of the State of Maine were to be made famous along 
with urself It appeared, however; that six hundred “ represen- 
tative men ” in Maine were found willing and worthy to be men- 
tioned, and so the book was expanded to double the size the defend. 


ant thought it was to be. This he claimed was a material misre- 
‘ e` 
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presentation which released him from his liability to pay for the 
book. The Supreme Court sustained his contention, and decided 
that the trial judge should have so instructed the jury.—Albany 


Luw Journal, 


% 
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The Coatless Judge :—At last the expected has happened—to 
the wigless judge of England, the hot waather has added the coat- 
less judge of the United States. On one of the recent torrid days 
in the State of Ohio, when tha mercury vas making an ambitious 
effort to climb out of the top of the tube, when poor suffering human 
beings were fairly sizzling and boiling, Judge Jelke, of the Hamilton 
County Common Pleas, unable longer to endure the cooking process, 
removed his coat and sat in comparative comfort during the session 
of his court in his shirt sleevas. The Cmeinnati Court Index, in 
reporting the incident, says : 

“ His high judicial and social standing made it possible for him 
to introduce so marked an innovation without fear of criticism, and’ 
he did it. With the convening of the ccurt he remarked to the 
jury that while there was no ona who belisved more firmly than 
he in maintaining the dignity and decorum of the courts, yet he 
thought that in such weather some latituds should be permitted, 
and if any of the jurors felt that they wou:d be more comfortable 
with their coats off, they were at liberty to remove them. The 
jurors looked at each other and then at the judge, but no 
one moved. Wade Ellis, counsel for the city, asked if the liberty 
offered to the jurors was also extended to counsel. Judge Jelke 
replied that it was, and thereupcn Mr. Elli: removed his coat and, 
taking his seat at the attorneys’ table, looked so cool in freshly- 
laundered negligee thatallin the room began to envy him. Then the 
judge himself followed suit, but without laying aside with his coat 
any of the dignified bearing so becoming to hə judicial presence. 
One by one, as the forenoon advanced, the jerors relaxed, and ‘be- 
` fore court adjourned they were nearly all in their shirt sleeves.” 


Heat, like love, is a great leveller. It uttacks high and low, 
rich and poor alike, with the difference, however, that the wealthy 
can hie to the coolness of the mountains, while the impecunious 
must remain and suffer in silence. It speedily conquers pride of 
‘person and station, and is no respacter of persons or immaculate 
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linen. We look for the speedy advent of the shirt-waisted judge, 
and while we do not intend to welcome the innovation with open” 
arms, there is no reason that we can see why, in consequence of it, 
our liberties or the purity of the judicial ermine should be thereby 
endangered. It’s merely a matter of taste—Zhe Albany Law 
Journal, 


* 
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Death of the only blind woman Lawyer wm the World -— 
In the death of Miss L. Blanch Fearing, which occurred re- 
cently at Eureka Springs, Ark., there passed away one who is 
said to have been the only blind woman lawyer in the world. Miss 
Fearing was a native of Iowa, and at the age of eight years, as 
we learn from the Chicago Lepal News, earned some fame as a 
poetess, Four years later her poetic effusions, appearing regularly 
in the Boston Transcript, attracted the attention of such eminent 
judges as Dr. Oliver Wendell Holmes, John G. Whittier and Ed- 
mund Clarence Stedmen, who wrote personal letters commending 
her work. Her first volume was entitled-“ The Sleeping World,” 
and immediately after its publication the young writer went to 
Chicago and entered the Union College of Law as a Law student, 
graduating with honor in 1890, carrying off one of the prizes and 
receiving the degree of LL. B. On June 10, of the same year, 
she had the honor to be admitted to the Illinois bar, and from the 
time of her admission until her death practised actively at the 
Chicago bar, aremarkable fact when her blindness is considered. 
The News says: “ Possessed of a keen and analytical mind, she 
was slight and gentle and mild of voice, but in cases of interest 
her eloquence was remarkable and almost irresistible. Miss Fear- 
ing was usually accompanied by her mother or sister, whe read for 
her and told her what was in the various documents that had to be 
examined. Miss Fearing was loved and respected by all who knew 
her. Her nore prominent literary productions were, ‘The City by 
the Lake,’ a long poem; ‘ Roberta,’ a novel, and ‘ The Isle of 
Shoals,’ an idyl.” The fact that a woman is able to make headway 
against the competition of the sterner sex in the practice of the law 
is remarkable enough in itself, but when to the disadvantages of sex 
we add total blindness, success in the profession becomes truly 
remarkable, —The Albany Law Journal, 
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-- We beg to acknowledge with thanks the receipt of the following 
publications :— 


The Australian Law Times for October.. 


.. Calcutta Weekly N oten for do. 
Allahabad Weekly Notes for do. 
Bombay Law Reporter for do. 
~ ‘he Law Students’ Journal for do. 
The Educational Review for do. 
The Indian Review for do. js 
The Law Notes for do. 


The Panjab Law Reporter far do. 
Case and Comment. 
The Indian Law Herald, 

` The Kathiawar Law Reports for do. 


The Canadian Law Times for do. 
The Law Student’s Helper fer , do. 
The Green Bug for . do. 
The American Lawyer for do. 
The Virginia Law Register for do, 
Canada, Law Journal for clo. 
The Albany Law Journal for - do. 
Law Magazine and Review, No. 318. 
Kayastha Samachar. - ° 


The American Law Review fo. September—October. 

The Medico-Legal Journal for June. 
, Lectur es on Private International Law, by Shadi Lal, Barrister-at-Law, printed at 
the Punjab Economical Press, Lahore. 


The Swecession Cer tificate Act, by Pundit Girraj Kishor Datt” P, C. 8. , printed at 
the Ornamental Job Press, Agra. Price, paper cover Re. 1, in cloth Rs. 1-4-0 (packing 
` and postage As, 2). 


The Public Gambling Act, IIL of 1867, by Hakim Amin-ud-din, Barrister-at-Law; 
published by the Caxton Printing Worts, Lahore. Price as. 8. 


“the Guardians and Wards Act, VIII of 1890, by Hakim Amin-ud-din,. Bur-at- 
Law, published by the Cazton Printing Works, Lahore. Price Rs. 2. 


Che Adras inv dournal, 
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THE SECOND APPEAL BILL. 





A draft bill has been prepared by the Government of India 
for the purpose of restricting the right of second appeal conferred 
by chapter 42 of the Code of Civil Procedure, and we understand that 
the various High Courts have beenasked to express their opinions 
upon the expediency of the legislation. The provisions of the 
draft bill introduce changes of a momentous character in the 
administration of justice, and it is necessary to examine the reasons 
which have led to the Bill and consider its effects. The main provi- 
sions of the Bill are as follows :— ) 


1. No second appeal will lie in a suit of the nature cognizable 
by a Court of Small Causes, unless the amount or value of the subject 
matter of the suit exceeds Rs. 1,000, or the decree involves directly 
some claim to, or question respecting, property exceeding Rs. 1,000, 
and in any other case unless the amount or value exweeds Rs. 200, or 
the decree involves directly some claim to, or question respecting, 
property exceeding Rs. 200. 

2. Ifthe judgments of the two lower courts are concurrent; 
no second appeal will lie, unless the High Court certifies that 
there is an important question of law or custom involved 
and that such question requires further consideration, in 
which case the High Court shall not reverse or modify the 
decision, except in so far as such decision involves the question 
of law or custom in respect of which the application has been 
admitted. An explanation is added that a question of procedure 
is not a question of law or custom, As regards the application 
to the High Court for leave to certify, the court fee is declared 
to bé that leviable under the Court Fees Act upon the memo- 
randum of appeal itself. A proviso is added to 5. 587 that the 
High Court shall in the case of all such appeals follow the 
procedure prescribed by S, 551. | 
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The restrictions introduced by these provisions will practi- 
cally have the effect of abolishing the right of second appeal. * 


The reasons which, we believe, are put forward by the framers” 


wr 


of the measure are first, that the people of this country are ` 
more litigious than people in other countries and that the'country - 
has been impoverished by their litigious tendency ; secondly, that ` 
there is an unwholesome love of appeals among the people of this 
country for the mere pleasure of appealing; and thirdly, that. 
litigation is encouraged by a system of second appeals and PORR 


be checked by all possible means. 


-The first reason is a recent discovery of the Government of India : 


and has on a recent occasion been put forward by the head of the 
Government as one of the main causes of the p: verty of the people 


of this country. It would not be fair to suggest that this theory ` 


as to the poverty of the people was propounded as a counterblast 
to the more popular theory that the oppressiveness of the revenue 
demands of the Government interferes with the material prosperity 


of the people. We-must take it that this new theory of the Govern- 


ment of India is seriously entertained by them asa real though partial 
explanation of the problem of poverty. The theory, however, will not 
bear any examination. Let us take for instance the facts with regard 
to this Presidency with ‘reference to which alone figures are now- 
available to us, “The total number of suits of all kinds instituted in 
the Presidency during the year 1899 is 371,826. The population of 


the Presidency according to the census of 1891 was 35,630,440. - 
The population in the year 1899 was in all probability over- 


37,000,000, and the ratio of suits to population is about one in a 
hundred. To suppose that the country is impoverished because 


one man out of every hundred is engaged in a law suit requires a’ 


considerable stretch of imagination. It cannot be suggested that a 


restriction of the right of second appeal is necessary in the interests - 


of the general tax-payer. The general tax-payer contributes 


nothing to the cost of justice and, on the other hand, makes a largé’ 


pecuniary profit by it. The surplus revenue derived by the 


Government from the administration of justice in the’ Madras: 
Presidency during the year 1899 was over 18} lakhs. Neither the: 


general tax-payer-nor the financial department of the Government 


has therefore any right to-complain of the existing system: Suitors- 


make a handsome payment to the Government forthe administration: 


“= e 
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of justice and have a right to demand that the justice administered 
shall be of the best quality. We do not forget that there are 
other aspects besides the financial,and we have to see what founda- 
tion there is for the charge that the people of this country are more 
litigious than others, and whether the present volume of litigation 
requires to be checked by a measure like the one proposed. The 
ratio of litigation to population for England and Wales during the 
year 1898 was 4,086°98 to 100,000, while in the Presidency of 
Madras, according to the report for the year 1899, the proportion 
was 1,041 to 100,000, There are no doubt great differences between 
the circumstances of England and India. The vastly greater com- 
merce of England and the consequent multiplicity of dealings 
must necessarily increase the extent of litigation. On the other 
hand, if there is more commercial honesty in England, it should 
operate towards the reduction of the quantity of litigation, 
Making, however, all necessary allowances for the differentiating 
circumstances, we do not think it can be asserted that the people of 
this country are more litigious than the people of England and Wales. 


The allegation that the people of this country have an inordi- 
nate fondness for appeals for the mere pleasure of appealing is also 
not well-founded and is mostly made by incompetent judicial 
officers and by those who derive their opinions from such officers. 
It is perhaps the case that there isa larger proportion of appeals 
to appealable decrees in this country than in England, but the differ- 
ence is no greater than what may be accounted for by the difference 
ini the constitution and conditions of the judiciary in the 
two countries. The system of trial by jury, the recruitment 
of the Bench exclusively from the Bar, the cordiality in 
the relations between the Bench and the Bar and the pre- 
sence of a strong and watchful public opinion have tended 
to place the administration of justice in England upon a satisfactory 
basis. On the other hand, the mode of -recruitment of the 
judiciary in this country, the want of previous legal training of the 
District Judges, the fact that the District Munsifs and Subordinate 
Judges have normally to work under high pressure and are con- 
stantly goaded to a display of quantity rather than quality in their 
outturn of work, and the absence ofa strong public press arè factorg 
which must affect the quality of the work done by the judges in 
this country, ‘and‘it is no matter for surprise that suitors should bé 
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tore’ often “dissatisfied -with -the decisions. of the courts ‘here than 
suitors in England. It would, we think, be absurd to contend- -that 
‘the decisions of‘the Indian courts command or are entitled to<com- 
mand the same amount of confidence in their soundness as the deci- 
sions. of the English courts. Itis only natural that a suitor who 
feels aggrieved’ by the decision of an inferior court should ‘desire 
to appeal to a higher tribunal and itis no more a characteristic 
of the Endian than of the Englishman.: It may be thatin many 
cases the-dissatisfaction of the suitor is not justified and that: ‘the 
decision is-correct: But there can be no doubt that inthe vast 
majority of cases: appeals, are preferred not from any motive -of 
speculation, but becatise the party feels an injustice has been done to 
him. There are.various'tests which may be applied in determining 
whether litigiousness is a characteristic of the people. The total 
number’ of’ small cause suits instituted and disposed of in this 
Presidency during the year 1899 is 155,873, while the number ‘of 
civil revision petitions preferred to’ the High Court during, the 
. year was-only 495. Considering the fact that a small cause judg- 
ment is opem to revision on the ground of an error of law, the 
. extremely--small number of the petitions for revision is a ~ 
- stance which strongly tells against the charge of litigicurness 


‘Another test which may -be applied is the proportion of- k 
tö- appealable decisions ` ‘passed by the -d ifferent courts. Out-of 
--60;165 appealable decrees passed by District Munsifs in 1899, ‘the 
‘number of appeals preferred was only 6,813 or about 11:3 per cent. 
- Of the total number of appeals preferred, the percentage of modifi- 
' cation or reversal was forty per cent. Out of 777 appealable. cases 
- disposed of by Subordinate Judges, appeals were preferred -in..257 
cases ór about 33 per cerit., the percentage of modification or rever- 
sal being about 36 per cent. The percentage of appeals to appeal- 

able cases is- the ‘best -test of: the efficiency-of the courts- and 
the fact that the percentage is so low as 11 per cent in the case 
‘of the District Munsifs is proof of the satisfactory way in which 
the District Munsifs-discharge their duties, as well as of the - base- 
lessness of the charge of litigiousness. There is a risein the per- 
‘centage of appeals ‘in- suits.disposed of by the Subordinate Judges, 
‘but it is easily accounted-for by the fact that the value of the. suits 
in these cases exceeds ‘Rupees 2;500, a sum which is quite-acfor- 
tune in the eyes of the majority of the people of-this country ise . 


® 
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-; Another very satisfactory test as to the litigious character’ of 


_a people is the proportion of cases decided in favour of the 


-defendant. Out of a total of 244,247 civil and revenue suits 


-disposed of by courts of original jurisdiction’ in this Presidency. 
. during the year 1899, 158,841 suits: were disposed of without any 


‘ contest, and of these, excepting 1,532 suits dismissed ex parte, the rest 


were either decreed ex parte cr decreed on confession or compromis- 


‘ed: Of the contested cases tried by the courts, namely, 82,955, 
., 62,508 were decided in favour of the plaintiff. The total number 
- of suits decided in favour of the defendant either eg parte or after 


‘contest or upon reference to-erbitration, amounted only to 23,210 or 


- about 9'5 per cent. This, we think, affords the best proof that the 
- people of this country are not fond of preferring false or frivolous 
: claims. The total number of second appeals preferred to the High 
- Court in the year 1899 was only 1,528 for the whole Presidency. 


Having regard to the fact that the aggregate original litigation of 


-the year amounted. to 371,826 suits, the number of second appeals 


“cannot be regarded as high, or as pointing to a state of things which 


‘calls for any remedy. Nor can it be considered high, if viewed in 


+ 
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reference to the number of the population, ttz., over 35,000,000. The 
number of second appeals disposed of during the year 1899 was 
1,164 and the percentage of reversal or modification 82°8. Thereis, 
-we think, no reason to be dissatisfied with these results, except that 
the percentage of reversal may well be higher, knowing, as we do, 
the number of erroneous decisions passed by the lower courts.: It 
cannot be said that the fact that decrees of the courts below are 


-modified..only in 82°8 per cent. of thesecond appeals shows that 
“second appeals are unnecessary. The existing percentage of 


reversal is sufficiently high to indicate the necessity for the supervi- 
sion of the appellate work in subordinate courts and the moral 


: effect of the existence of the r:ght of second appeal is much greater 


than what one may be led to infer from the percentage of reversal. 


“The fact that there is a superior appellate authority to sit in judg- 
-ment over their errors increases the sense of responsibility of the 


lower. appellate courts and compels them: to pay much greater 


attention to- the consideration of the appeals which come- before 
-them than they would do, if they were. liable to no checks. The 


number of second appeals in' the conntry does not indicate any 
national or public defect or ev:], but is merely the expression of the 
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legitimate dissatisfaction of suitors. with the mode ii which justice ° 
has been administered in their cases. While it points to the. . 
necessity for improvement -of the quality of the judiciary, it would ~ 
bea most ill-advised policy to deny justice to aggrieved suitors. 
If there is any feature of the British administration which has most 
won the esteem of the people, itis its. administration of justice ; 
and any measure which is likely to-create a feeling among the . 
people that they cannot obtain justice is likely to cause great 
discontent, The more statesmanlike policy to pursue for the pur- | 
pose of effecting arediction in second appeals would be to improve 
the quality of the judges and improve the procedure, 


The draft bill proposes two restrictions upon second appeals, 
one of a pecuniary character, and the other with reference to the 
question whether the judgments of the courts below are concurrent 
or not. “As to the pecuniary restriction, in suits of the nature 
cognisable in courts of small causes, the present lower limit of 
Rs. 500 is raised to Rs. 1,000. Tr suits of other kinds there is rio 
limitation at present, but the draft bill introduces the limitation that 
the amount or value should exceed Rs. 200. Both the pecuniary 
restrictions are unjustifiable. Owing to the poverty of the country ` 
the bulk of the litigation in the country consists of suits of small: 
value: Taking suits of the nature cognisable in courts of small 
causes and other*kinds of suits (the Administration report does not 
give separate figures) .the number of second appeals below Rs. 1,000 
is 1,220 out.of a total 1,528. Of course some of these 1,520 second 
appeals will be cases exceeding Rs. 200 in value and not of asniall 
cause nature ;--but the probabilities are that in about fifty per cent 
of the cases in which second appeals are now preferred the right of 
second appeal will be cut off by the pecuniary limitation of the new 
bill. If to this fifty per cent we apply the other limitation in the second 
clause of the Bill thatthe judgments should not be concurrent, it 
will be probably reduced to 25 per cent, if not less. As regards 
cases riot of a small cause nature the proposed limitation is sure to 
cause wide dissatisfaction. The court-fees valuation adoptedin these 
Gasés is no criterion of the actual value of the right or property in: 
dispute. Nor is the actual peciniary value any criterion of the 
subjective value to the suitor of the right or property in dispute. 
The suits that, are exempted from the jurisdiction of the Small Cause: 
Courts ‘are. exempted. therefrom, either on. the ground that their: 

i. 
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decision will involye complicated and difficult questions or matters 
of important principle, or that they relate to objects in regard to 
which the interest felt by the parties will be out of proportion 
to its pecuniary value. In some cases the interests involved in a second 
appeal are so large that appeals have been carried even to the Privy 
Council and often with success. Questions of title to immoveable 
property rouse the keenest feelings of opposition and parties naturally 
resent any encroachment on their rights in such matters. In 
an agricultural and conservative country like India, the importance 
attached to such questions is greater than in other countries. A 
dispute between two neighbouring land-owners may relate to a 
small strip of land 2 feet in width, to a right of drainage or 
a right to light or air, and though ‘the value of the subject- 
matter may be pecuniarily small, an invasion of rights of this 
character is most seriously resented and parties are naturally 
anxious to obtain justice ab any cost. Questions relating to ease- 
ments and all other questions relating to immoveable property be- 
long to this class. Again there are many cases in which the,gjuestions 
relate to matters of principle, though the vaPuation of the subject- 
matter of any suit that can be brought -berore the Court may be 
small. Questions relating tothe amount of rent payable by a 
tenant or to his liability to pay rent or to other. annually recurring 
dues or charges, questions relating to maintenante, or to taxes 
leviable by the Government or the right to a hereditary office are 
of this character. Again suits in which the acts of Government 
officers are questioned are likely to involve important questions in 
regard to which the ability and impartiality of subordinate tribu- 
nals do not command confidence. It would, therefore, be the height 
of injustice to deny the right of second appeal in cases of a nature 
not cognisable by Small Cause Courts, merely because the value 
does not exceed Rs. 200. 


The abolition of the right of second appeal where the judg- 
ments of two subordinate courts are concurrent is unjust and- 
indefensible. A second appeal lies only on questions of law, and 
the fact that two subordinate courts haye repeated an error of law 
is no reason for excluding the right of appeal. The difference 
between the Judges of the lower appellate courts and the Judges 
of the courts of first instance in the matter of legal equipment is 


not machin favour of the former. Nor can it be said that the 
r j ‘ 
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Subordinate tribunals are so efficiently -manned as not to require 
any control or correction. According to the draft bill, howéver 
flagrant may be the error of law committed by the lower courts, the 
parties aggrieved have no chance of obtaining a -remedy. The 
provision that if the High Court certifiesthat there isan important 
question of law or custom involved and such question requires 
further, consideration, a second appeal may be entertained, 
will ‘afford no help to the injured party, as, though there may be an 
obvious error of law, it may not be important from the point of 
view of law in the abstract. The test of importance suggested 
by the proviso refers to importance in the interests of law 
penerally and not to importance with reference to the particular 
case. Ifthe High Court is of opinion that the lower appellate 
court has committed an error of law upon any plain point and that 
the point is not one involved inany doubt or difficulty, the High 
Court has no power to entertain a second appeal. On this principle 
the grosser the error of law of the lower court, the greater will be 
the impotency of the High Court to interfere and rectify it. Tts, 
we think, as impolitic as.itis unjust to tell a party who has suffered 
a wrong in the lower courts that though there is a manifest error 
of law in the case, the High Court cannot interfere because the 
point is of no importance to general jurisprudence and requires no 
further consideration. We are, however, inclined to think that the 
-framer of the Bill meant the word substantial when using the word 
important. One very natural, if not inevitable consequence of this 
provision will be that the lower appellate courts will be induced ‘to 
concur with the courts of first instance, as it will secure for their 
decisions immunity from correction by an appellate court, The- 
explanation to this second restriction that a question of procedure is 
not a question of law or custom, is calculated to canse immense 
hardship. The gravest injustice may be committed, if the 
courts are not obliged to follow the rules of procedure, and 
if an illegality of procedure cannot be remedied in the appellate 
court. For instance a court may refuse to examine a party’s 
witnesses; or it may refuse to admit important documents, and 
if the lower appellate court does not interfere, the party cannot 
complain to the High Court of the injustice committed by 
the court below. Itis no doubt necessary that the second appellate 
court should not interfere, when the error- of procedure is- trivial 


: PART XIL] ‘THE MADRAS LAW JOURNAL. . 361 


. or has caused no miscarriage of justice. But ample safeguards 
. are provided against this danger in the existing. provisions of the 
. Civil Procedure Code in Ss. 578 and 584, cl. c. The former section 
_ provides that no decree shall be reversed or substantially varied, 

nor shall any case be remanded in appeal on account of any error, 

defect or irregularity whether in the decision or in any order passed 

-in the suit or otherwise not affecting the merits of the case or the 

jurisdiction of the court. The latter section provides. that the 

- error or defect in the procedure must be substantial, such as might 

have possibly produced error or defect in the case upon the merits. 

. According to the provisions of the draft bill, however serious the 

miscarriage of justice caused by the violation of the rules of 

procedure, the High Court shall have no power to interfere ‘ona 

: question of procedure, as itis declared to be not a question of law. 

. Again the precedure prescribed for obtaining a certilicate from the 

High Court, is, we think, unnecessary and mischievous. For the pur- 

pose of determining whether a certificate should be granted or not the 

High Court must hear the applicant for leave to appeal, andit willonly 
involve unnecessary waste of time as, if admitted, the case will again 
have to be heard. The provisions of S. 551, Civil Procedure Code, are 
quite sufficient for the purpose and no new rules are necessary. The 
provision in the draft bill about the court fee leviable upon an appli- 
cation for a certificate is evidence of the keenness of Government to 

‘collect as much money as it can from suitors and of its dis- 

‘regard of the interests of litigants and their claims to justice. 

One cannot find anything in defence of the proposal that even 

before his appeal is admitted a party should -be called upon to 

pay upon the application for leave, the court fee leviable upon the 
memorandum of appeal. Itis difficult to understand the provision 
that in the case of all appeals which have been certified as proper, 
the procedure prescribed by S. 551, C. P. C., should be followed. 

‘The procedure prescribed by S. 551, C. P. C., directs the dis- 

‘missal of an appeal. This provision is an absurdity which only 

the Indian Legislature is capable of, | 


The result of these various provisions will certainly be to 
destroy the right of second appealin all but an infinitesimal 
number of cases—-a result which will not be conducive to any 
regard for law by the Courts of the land or to the due ad- 
“ministration of law and justice. It would be far more straight- 
46 


r 


-862 _ THE MADRAS, LAW, JOURNAL. you x, 


forward to-declare that E should be no second appeal i in any 
case, We have seldom seen a more unintelligent, crude, — and 
mischievous piece of legislation than the draft bill in question. Wé 

haye noticed that the Bengal Chamber of Commerce has expressed 
an opinion in favor of the Bill. But the Bengal Chamber of 
, Commer ‘ce, has no knowledge and no opportunity for expressing any 
opinion upon the provisions of the Bill. The members of the var jous 
Chambers of Commerce in Presidency towns argonly inter ested i in 
, the Pr residency Small Cause Courts and the Original Side of the High 
Court and are in no way affected by the draft bill which is intended 
to operate upon appeals from the mofussil. It is no concern of 
theirs, how. mofussil appeals are decided when their interést ‘is 
practically confined to the action of the Presidency courts. It is, 
therefore, worse than useless to consult bodies like the various 
Chambers of Commerce in the Presidency towns. There is no 
inischief in the existing’ law which requires to be remedied by 
curtailment of the right of second appeal. It may be safely left to 
the suitor himself to judge whether it is worth his while to prefer 
a second appeal, antl there isno necessity for any paternal legis- 


„lation on his behalf. Jt is to be earnestly hoped that better counsels 


will prevail and that the Bill will be dropped. 


PR o é NOTES OF INDIAN CASES. 





Hem Kunwar v. Amba Prasad, I. L. R. 22A. 430.—We think 
the decision of, Henderson, J., in this case is somewhat startling: 
The defendants in the suit appealed and the plaintiffs were respon- 
-dents.. One of the respondents died ; the application to bring in 
the legal representative was made too late and therefore rejected, , 
«Fhe .suryiying respondents were not.the legal representativ es, 
~ Henderson, J:, was of opinion that the whole appeal abated. At 
l first sight this conclusion, would seem to be supported by the 
. language of S$. 868, becauso the section says that the suit shall 
-abate. -- But. we imagine that the meaning of the section is that-the 
suit, or where it is an appeal, the appeal abates as regards the 
deceased defendant or respondent. For the rest, the suit or appeal 
will have to be dealt with as if tho deceased man was no party to 
the suit or appeal. If his non-joinder would be fatal to the suit or 
“appeal the suit. or appeal would fail for that reason. It must be 


temembered. that S, 544 allows an appeal against some to be tr ented 
è 
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as. an “appeal against all -where the decision of tho” ‘court ‘has ‘pré- 
ceeded upon a cominon ground. Chandarscing: v: Khimabhiat, 
Í, L. R. 22 B. 718, fully supports ‘our view. Jamnadas Chhatildas ` 
y, “Sor abji Kharsedji, I. Li R. 16 Bi 27; may also be’ regarded as- 
tending in the same direction. Paga ya'v. Båji, Ib“ 20 By 549, 

well ` illustr ates tlie ‘distincsion. There a mortgagee ‘and 'a~ sub- 

mortgagee were made parties to a swit for redeniptipn. The’ 
mortgagee died and his representative was not ‘impleaded,’ The- ` 
silit was held to fail as there‘could not be a redemption: of the subs 
mortgagee only. We donot think"that Henderson, J., has read 
8. 368 aright. | $ OOR 


2 Ganga Baksh v Bues Singh; i L. R. 22 Al 434-—We a are 
quite-in agreement with the decision of Banerji aud Aikman, JJ., 
in this case. An agent purchases property in his name at ‘a court 
sale and the principal who was the decree-holder sues the agent’ 
for possession. S. 317 is clearly a bar to the suit. The argument 
for the plaintiff was rested upon a number of Madras cages which 
we must confess have nullified in great part éhe provisions of ‘that 
section. We find it difficult with Mr. Justice Bunerji to“ reconcile 
the decision of Best, J., in Sankunns Nayar v, Narayan Nambudrt, 
I. L. R. 17 M. 282, with the ‘section. It seems doubtful whether- 
Kumbalinga Pillai v. Aridpuira Padiachi, Ib: 18 M. 436/is rightly 
decided. There an agreement to conveythe property was made! 
the basis ‘of the action. But'in the ‘case of every benami sale‘ 
there may well be supposed an agreement: to: convey-the property 
to the real purchaser at the right time ; and ‘we venture to:doubt’ 
whéther such an agreement can be a basis to a sùit ` for specific 
‘performance. But there may be an agreement to convey subse- 
quent tothe’ confirmation of the sale and that may well give’a new. 
cause of action if supported by a new consideration. M onappa v: 
Sur appa, I. L. R. 11M, 234, speaks of a waiver of the right by the 
certified purchaser. We.confess we are unable- to understand it. If 
the certified purchaser be the owner as against the real purchaser, 
a proper. conveyance would be needed to pass the property from the 
certified purchaser, The Privy Council has no doubt held that if the: 
real purchaser is in possession, he may. well defend his possession- 
against the certified purchaser. This decision is: expressly. based . 
upon the | language ofthe section-which. says. that’ no suit shall: lie. 


cn 
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against the certified purchaser. There is no ground whatever for 
extending the decision of the Privy Council to cases not intended — 
to be covered by it and thus nullifying the express provisions of ` 
the law: Several of the Madras cases have been decided on the 
basis of the Privy Council decision. But we conceive that 
does not apply to any of them. Banerji, J., has distinguished 
nearly all the Madras cases. The distinction no doubt exists. 
But we think the true course is to pronounce the Madras cases 
referred to to be questionable decisions. 


Ramaswami Sastrulu v. Kameswara Amma, I. L. R. 23 M. 
361.—We doubt whether this decision of the full Bench is correct. 
A defendant is exonerated from his liability in the suit, and when 
in execution property in his possession is attached, the Full Bench 
is of opinion that the matter in dispute is a question for adjudica- 
tion under S, 244 and not by a separate suit. It appears to us’ 
that a person who was exonerated from liability ceases to be a 
party to the suit whether the exoneration ig contained in the decree 
or is made*prior to the decree in the suit. i 


We doubt whether the court would have come to the conclu- 
sion above referred to if its attention had been drawn to the Privy 
Council case of Chowdhry Wahed Ali v. Mussumat Jumaee, 11 
B. L. R. 149. The facts of that case were very complicated and 
not be repeated here. But there is a clear expression of opinion 
by the Privy Council that the claim of such an exonerated person 
should be treated as falling under the provisions of the old Act 
corresponding to §. 278 and should, therefore, be the subject of a 
separate suit under S. 283. 


Gourachandra Patnaikudu v. Vikrama Deo, I. L. R. 23 M. 
367.—We are unable to accept the reasoning in this case as correct. 
Under the agency rules suits exceeding Rs. 5,000 in value should 
be instituted in the Court of the Agent. The Agent has power to 
call up cases instituted in inferior courts and of lesser pecuniary | 
value to his court. From these provisions the court argues that a 
suit of a lesser value than Rs. 5,000,—may be instituted in the 
Agent’s Court. It can scarcely be contended that because the High 
Court may call up any case to its file from any moffussil court under 
the charter a suit which ought to be instituted there might be 
instituted in the High Court. There is no provision in the agency 
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rules similar to S. 12 of the Civil Courts Act which gives unlimited 
jurisdiction to District and Subordinate Courts and which therefore 
forms sufficient foundation for the contention that the provision in 
S. 15, Civil Procedure Code, directing the institution of suits in 
courts of the lowest grade is merely directory. 





SUMMARY OF RECENT CASES. - 
A 





e 
Banker and customer——Stock-Þroker——Olhents securities 
deposited—Various accownts—A ppropriation—Rights of clients. 


Mutton ”. Peat [1900], 2 Ch. 79 O. A. 


A stockbroker had with a certain bank two distinct accounts, 
viz., @ Current account anda loan account. There was a sum of 
1,362£ 10 to his credit in the former account and he owed 7,500 £ 
on the latter. The sum of 1,362 £ 10 comprised a sum of 790 £ odd 
which belonged to one Parker who had entrusted’ the money 
to the broker for the purchase of stock and dnother sum of 145 £ 
odd belonging to a certain trust estate. The stockbroker having 
been declared a defaulter on the stock exchange, the bank with 
whom the broker had deposiied certain securities belonging to his 
clients in order to sacure his general indebtedness, sdid the securities 
and after paying off the debt due to themselves held a sum of 
1,485 £ odd in respect of both accounts. 


The question was us to which of the three persons were entitled 
to the balance, Parker or the trustees or the owner of the securities, 
The bank having kept the current account separate, the contention 
was that Parker and the trustees were entitled to their respective 
amounts out ofthe 1,862 £ 10 the balance in thataccount. On the 
other hand the owner of the securities contended that the bank 
could not hold the security except for the balance due to them after 
setting off'the one account against the other and that therefore the 
sum of 1,485 £ odd in the hands of the bank represented the ba- 
lance of the price of the deposited securities. 


The Court of Appeal held reversing the decision of Byrne, J., 
that the deposit being to secure the general indebtedness, both 
the accounts should be treated as one irrespective of the mode in 
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which the accounts were kept by the bank and that the ‘balance 
represented the be ice of the deposited securities and belong to their 
owner, . . PE 


Caf 


R 


Principal and Agent—Instructtiens to sell—Contr act si igned by 
Agent—Specific performance, 
Rosenbaum «. Belson [1900], 2 Ch. 267, 
Whefe the owner of property instructs another “ to sell “for 
me” and promises to pay a commission on the price, that other has a 
right to sign a contract of sale so as to bind the principal. Mr. 
Justice Buckley considers other cases in which somewhat different 
words were used and in which it was held that the agent had no 
such authority. “ Procure“a purchaser,” “ applications to treat and 





+ 
wl 


view should. be made t0..,.........0. 0008. ; “Find a purchaser and 
negotiate the sale”,“ Put the property in your books for sale and 
owest price I would accept is...... ” were all held insufficient as 


authority to sign the contract. But the judge considered the 
words “sell for me” as sufficient to confer such authority. 


Vendor and Purchaser—Covenant not toussign without land- 
lord’s permission—Unreasonable refusal—Unwilling purchaser: 
In ve-Marshall & Salts Contract [1900], 2 Ch. 202. 
Where therg isa reasonable probability of a dispute as to title, 
a purchaser cannot be compelled to proceed with a contract -to 


+ 
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purchase against his will. 
In this case a lessor whose permission was necessary for the 
assignment of the lease refused to give his permission on a ground 
which was not reasonable, and the intending purchaser refused to 
proceed with the purchase on the ground that the vendor had failed 
to show a-good title. Byrne, J., said that though the one ground - 
of refusal said to have been alleged by tle lessor was unsatis- 
factory, there might be other grounds on which he could have 
the assignment set aside, and that in the circumstances of the case 
and having regard to the fact that the vendor was unwilling: to 
undertake to indemnify the purchaser from the resnlts of possible 
litigation, he was not satisfied that a good title had been made 
out. He gave judgment for the intending purchaser for the amount 
he had paid under the contract and interest and expenses incurred 
by him in investigating the vendor's title. aoe 


* 
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gilt wate. Inter national Law—Forergn -Lunatic—Administrator 
appointed by a foreign coutti—English property—Right to sue 
—Detinue—Suit by Lunatic by neat friend—Court in Lunacy— 
Jurisdiction. 


Didisheim v. London and Westminster Bank [1900], 2 Ch. 
15 C. A. An action in. the name of a lunatic not so found by in- 
quisition can be maintained both at law and in equity wishout the 
prior’sanction of the court in lunacy, so long as the crown has not 
interfer ed or its interference has not been invoked or an appli- 
cation has not been put in for the appointment of a receiver. 


A foreign curator is notan improper next friend of the person 
whose curator he is. All that the defendant can claim in such 
cases is to require such curator to furnish. security for costs if hé is 
resident abroad. 


. The court in lunacy cannot exercise jurisdiction under S. 134 of 
the Lunacy Act unless there is a judicial declaration of lunacy by 
the law to which the foreign lunatic is subject. But so ng as no 
alteration is made in the status of the lunatic, he can sue by 
next friend. 


A. widow having partly administered her liusband’s estate 
became a lunatic. Before becoming a-lunatic, hewever, the pro- 
perty of her husband inthe defendant bank had been’ trans- 
ferred in her name. Now Didisheim who had been appointed 
provisional administrator to the widow with authority to get in her 
. personal estate and who:had also obtained from the English court 
power to act as the administrator de bonis non of her deceased 
husband. brought this action along with the widow to recover 
_a-Jarge amount of cash, share and stock certificates, &c., from 

the defendants. ; 


North, J., amended the bill by making D. the next friend 
of the widow, but dismissed the action as unsustainable with- 
out the sanction of the court in lunacy. The Court’ of Appeal 
observed that- D. being the legal personal representative of her 
husband, and her own administrator and she herself being a party to 
the suit by her next friend, the whole property in question whether 
standing in her name or in the name‘of her husband belonged to the 

plaintiffs in the action, and that there having’ been no lunacy 
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proceedings in this country, the order of the foreign court 
authorising the plaintiff to institute proceedings to get in the debts 
and give a valid discharge for the same must be recognised as 
conclusive of the rights of the plaintiff in this country. 


It appears that a foreign tuteur or curator will not be entitled 
to sue for the recovery of property in his sole name though Scott v, 
Bentleys | K.&J, 281, the opinion of Parke, B., in Alivony. Furnivel, 
1C. M. and R. 277, 286, and the opinion of Kekewich, J in Thiery 
v. Chalmers, Guthrie and Co. [19001, 1 Ch. 80, lay down to the 
contrary. Scott v. Bentley seems to have been based as to form 
on a misconception of the decision of the House of Lords in dn 
re- donson’s Lunacy,Mor. Dict. 4595. 


(A large number of cases are quoted and discussed as to how 
an action should be constituted in form and how it may be stopped, 
at law and in equity, before and after the Judicature Act). 





Private International Law—Will—Personal property— 
Domicil ùt Death—Matrimomal Domicil—Revocation of prior 
will by marriage—Husband’s domictl—Intention. 

Loustalan v. Loustalan [1900], P. 211. l 

In this case the validity of a will executed by a French- 
woman ata tyne when she was unmarried and residing in’ London 
was in question. The will did not satisfy the requirements of the 
Wills Act. The validity of the will was contested on two grounds, 
(1) that the testatrix was domiciled in England at the time of her 
death and that therefore a will which did not satisfy the provi- 
sions of the Wills Act could not be valid, and (2) that when she 
married subsequent to the will, it was revoked as according to the 
English Law to which they were then subject marriage revokes the 
will of either spouse. Boththese grounds of objection turned upon 
the domicil of the testatrix’s husband at the time of her death 
and at the time of her marriage. 

Sir F. Jeune, P., granted probate of the will. His judgment 
was in short somewhatas follows. The husband was not domiciled 
in England either at the time of the marriage or at the time of her 
death. Therefore the wife wasalso French throughout by domicil. 
But the parties intended to govern themselves by the English 
matrimonial regime. The effect of such intention will. not be to 
revoke a prior will of either party but to control the right to any 
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after-acquired property by the English ae . The prior will was 
therefore unaffected. 


Vaughan Williams, ù. d., laid down that the revocation of an 
ante-nuptial will was part of the matrimonial and not of the 
testamentary law of England and that if the parties were governed 
by the English Matrimonial Law, the will must be held to have 
been revoked. This result seems to have been accepted by the 
Master of the Rolls and Lord Justice Rigby. 


Again the somewhat inconsistent position laid’ down by the 
President, namely, that the parties were of French domicil and yet 
were governed by the English matrimonial regime was given up 
and the question was stated to be whether the parties were of English 
„or French domicil at the tims of the marriage in the English sense 
of the term. 


The facts upon which the determination of the question depend- 
ed were as follows :—The husband of the testatrix fled from his 
country, France, in order to escape punishment for an offence in 
connection with the professorship which he keld. He went first to 
Belgium and thence to England. He set up in England as a pro- 
fessor of French. He married the testatrix who had set up business 
as a laundress in London and at the time of the marriage they de- 
‘seribed themselves as domictles a Londres. He teok leases of the 
business premises in his own name, Some two years after the 
peviod of limitation for prosecution, he returned to France after 
assigning the leases to her. When there, he described himself-as a 
merchant of London. | . ae 


The Master of the Rolls attached great- importance to the 
possibility of return to France after a definite period during which 
he remained in England only because he feared prosecution in his 
mother country, and the eventual return to it after the period 
elapsed, and explained the description domicoles a Londres as 
used in the French sense of residence for the time being. He 
considered that in the circumstances of the case the intention 
necessary to show a change of domicil was not proved. But Rigby 
and Vaughan Williams, L. JJ., placed much reliance upon the 
setting up of the business in London, the taking of leases in his 
name, their describing themselves as domictles a Londres and 
‘considered that he could not from the first have contemplated the 
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possibility of a return to France, that he was practically a fugitive 
for life, and pointed to the lapse of some time after the prescriptive - 
period before he returned to France and the reason he then gave for 
his return as coticlusivély showing that the animus revertends 
did not exist. They therefore arrived at a different conclusion. 
Of course the result followed that the will was revoked by marri- ` 


age and could not be admitted to pr obate, 
® 





Conflict of Laws— Marriage in France—Subsequent acguist- 
tion of English Domicil—Right of wife to moveable and im- 
moveable property of her deceased husband, 


In re-DeNicolsDeNi—cols v. Carlier [1900], 2. Ch. 410. 

Where after a marriage between a Frenchman and a French- 
woman in France they came to England and acquired an English 
domicil, the question was whether the French or thé English Law 
regulated the widow’s right of inheritance to the property of the 
deceased. ® 


As to moveable property the decision of Kekewtch, J., that 
notwithstanding -the change of domicil, the French Law of 
Communaute des bens governed their mutual right, after a reversal 


by the: Court ofeAppeal, was restored by the House of Lords. (See 
[1900] A. C. 21.) 


The same question having been raised with regard to real and 
leasehold property, Kekewich, J., held that the marriage contract 
which though not express is implied by the French Code must, as 
laid down in Story On the Conflict of Laws, govern the rights of the 
parties everywhere, subject of course “to the limitations and 
‘exceptions to all other classes of contracts” and that the only 
objection, which could be taken, of non-compliance with the provi- 
sioris of the Statute of Frauds was unsustainable as the statute had 
‘no application to partnership{contracts (See Forster v, Hale, 3 Ves. 
696; Dale v. Hamilton, 5 Hare, 369, and Gray v. Smith, 43 Ch. D 
208). Though the community of goods arising from marriage 
cannot ordinarily be said to be a partnership, the principle of the 
‘above rulings was held applicable. 





- ° 
PART a THE MADRAS LAW JOURNAL.  - > 371 


Application of fale trade description to i Cas 
by conduct, 
| Langley ». Bombay Tea Company [1900], 2 Q. B. 400. 
.. Where in response to a demand for two half pounds of tea, a 
salesman handed two packets of tea which without the wrapper 
weighed less than half a pound, the question was whether there 
had been an application of false trade description. The parcel 
when opened sh@wed that the packets were half a pound with the 
wrappers, so that there was no representation written, oral or other- 
wise except that which may be implied by the handing of the 
packets in answer to the demand. The Justices held that in order 
that there may be a false trade description there should be some 
writing, print or stamp, and that neither a verbal description nor 
an inferential one from conduct as in this case could be said to be 
a false description within the meaning of the section. Upon a case 
stated by the Justices, Grantham and Channell, JJ., agreed with 
them in thinking that it would be a straining of language to apply 
the terms of the section to other than written or printed descriptions 


+ 


on wrappers., 





Bills of Huchange Act, section 82—Crossed cheque—Defective 
title—Receipt of cheque by Bank from‘ customer’—Payment of 
cheque—Subsequent cashing—Inability for conversion or money 
had and recevved. 

G. W. Ry. Co. v. The London and County Banking Co, 
f1900], 2 Q. B. 464. 

The Court of Appeal confirmed the decision of Mr. Justice 
Bigham in this case (See [1897], 1 Q. B. 172; IX M. L. J. 880). 
The Bank had paid the vaine of the crossed cheque to its customer 
before getting it cashed at the London Bank on which the cheque 
had been drawn. ‘his fact exercised the mind of Lord Justice 
Vaughan Williams and he agreed with his brother Judges some- 
what reluctantly in the conclusion they arrived at, that the Bank 
received payment not for themselves but for their customer. It 
will be noticed that if the defendant bank had obtained payment 
for themselves, S. 82 of the Act does not afford any protection to 
them in a suit for conversion. 


e 
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< Bankruptey—Voluntary Settlement—Subsequent EEE 
tent to defr aud subsequent creditors. i s 


In re-Lane-Fox-—Ex parte Gimblett [1900], 2 Q. B. 508. 


A settlement which provides for the payment of all existing 
debt and for all proper future requirements ofthe settlor cannot 
be held void as contravening the 13 Eliz. c. 5, because it has the 
effect of defeating or delaying the payment of debt facies ee o 
incurred, a 


A woman just of age peor a voluftitary settlement vesting 
the whole of her property in trustees and empowering them to 
discharge her existing debts and to apply any portion of the income 
for the benefit of herself, her husband and her children. The 
settlement also reserved a power to her to revoke the settlement. . 
with the permisssion of the trustees. The trustees twice permitted . 
partial revocation of the settlement for the discharge of her debts. 
But-the third time the trustees refused and the creditors impeached — 
the settlement as executed in fraud of creditors. 


Wright, J. held that the settlement was executed bona fide and - 
dismissed the application of the trustee in bankruptcy. 





Bankr uptcy—Undischar ged bankrupt—Personal earnings of i 
bankrupt—Right of Trustee—Wager—Stakes—Interpleader — . 
Gaming Act. 


Schoolbred v. Roberts [1900], 2 Q. B. 497, C. A. 


The personal earnings of an undischarged bankrupt, if not 
required for his support or for the support of his family, belong 
to the trustee in AE In re-Roberts [1900], 1 Q. B. 122 `- 
followed. 


In this case the bankrupt who was a billiard-player wona ` 
wager of 100 £ Both the bankiupt and his trustee having | 
claimed the 200 £ in the hands of the stakeholder, they paid the — 
money into Court and interpleaded the claimants. Phillimore,J., .. 
ordered the return of the 100 £ deposited by the bankrupt with 
the stakeholders, but made no order as to the other 100 £. 


The Court of Appeal held that the other billiard-player who... 
had a right to claim the 100 £ from the stakeholder at any Sea 


* 
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before the payment of the stake not having claimed ib and the 
stakeholders having paid the money into Court, the money should 
be considered as belonging to the bankrapt and ordered the payment 
of the money to the trusted in bankruptcy. 


Vaughan Williams L., J., doubted the correctness of the inter- 
pleader-order as there was no legally recdvorable debt in the 
hands of the stakeholder, but in the peculiar circumstances 
of the case concuraed in the order proposed by his brother Judges. 


hte 


JOTTINGS AND CUTTINGS. 





Divorced woman as beneficiary of Life Insurance Polrcy :— 
The Supreme Court of Ohio, in Overhiser, Adm’ax, v. Overhiser 
et al., held that when a married woman is named asa beneficiary 
in a policy of insurance on the life of her husband, she is entitled 
to the proceeds of the policv, notwithstanding a divorce obtained 
by her before his death. It appears that the plaintiff in error, as 
administratrix of George P. Overhiser, deceased, brought suit in the 
Court of Common Pleas against Lena Overhiser and the Mutual 
Life Insurance Co. of New York, for the recovery of $2,000 on 
a policy of life insurance on the life of her intestate. The company 
admitting its liability, averred that without collusion with it the 
money due on the policy was claimed by Lena Overhiser, and 
asked that it be discharged. According to the terms of the policy, 
the sum of $2,000 was to be payable “unto Lena Overhiser, wife 
of George P. Overhiser, of Montrose, in the country of Montrose, 
State of Colorado, if living ;if not living, to his executors, adminis- 
tors or assigns.” At the time of the execution of the policy George 
P, Overhiser and Lena Overhiser were husband and wife. On the 
7th of June, 1895, in a suit voluntarily instituted by her, she was 
absolutely divorced from the said George P. Overhiser. He died on 
- June 14, 1896, and letters testamentary were issued to the plaintiff. 
The last premium on said policy was paid by the beneficiary. T'he 
Supreme Court said: 

Lena Overhiser was named in the policy as the beneficiary, 
and the words “ wife of George P. Overhiser” were descriptive 
only. The policy defines in express terms the only condition upon 
which it should be payable to the administrator of George P. Over- . 


6 
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iiez viz:, that Lena doa not be living at the time of ie death: 
It contains no terms indicating that the right -to the fruits on the 


<a 


policy is conditioned upon her remaining his wife. REE 


The policy was dxesuted to him, and the presumption is ; that 
it was upon his application. But if the insurance was effected“ by 
her, she had at the time an insurable interest in his life, and“ the 
contract would not become void by the terimination of the marit&l 
relation before his death. The conclusion of thegCourts below is’ in 
accordance with settled principles. Connecticut Mutual Life Ti 
surance Co. v. Schuefer, 94 U. S. 457; Centr al Bank of Washing: 
ton v. Hume, 128 U. S. 105.—The Albany Law Journal. 


rot 
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. A proper disposition of a disbarment proceeding :—The Su- 
preme-Court of New. J ersey recently had before it an application; for 
the disbarment or suspension from practice of a member of the bar, 
of the disposition of which we approve (In re-Lentz, 46 Atl. 7 61). 
The facts are eu summed up in the following expression of 
the court’ conclusion : 

“This, E E is the case peters us: that upward of sight 
years ago Mr. Lentz wrongly appropriated to his own use, about 
$2,900 of money belonging to his client ; that such misuse was made 
without any actual intent to defraud, and with the purpose and ex- 
pectation of repaying it when demanded; that the debt, principal 
and interest, was fully paid before the present proceeding was in- 
stituted, so that the client has suffered no loss, and refuses to take. 


part in any complaint against his attorney. Mr. Lentz has been ` a 


member of the bar, practising in Newark, for about twenty ‘sevon 
years. During a large part of that time he has been very actively 
engaged in public affairs in the country of Essex, and during several’ 
years last past has been an efficient member of the state Board 
of Taxation. Throughout. his career no other instance of misconduct, 
than that above stated appears against him. What, then, should 
be the determination of the court on the present rule ? a 
“In exercising summary jurisdiction over attorneys, as dis; 
tinct from other persons, courts have in veiw two leading objects : 
One, to compel the attorney to deal fairly and honestly with, his. 
client (Strong.v. Mundy, 52 N. J. Eq. 833, 31 Atl, 611), the other, 
to remove. from the _profession a person whose misconduct has 
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proved him unfit to be entrusted with the duties and resposibilities 
belonging to the office of an attorney (Ha parie Brounsali, Cowp. 
829; Stephens v. Hill, 10e M. & W. 28). Inthe attainment of 
these objects the idea of punishment has no appropriate place. With 
regard to Mr. Lentz, there is no occasion for, the exercise of the 
court’s authority to constrain him to do justice to his client. He 
has already done 80. There remains only the qustion whether his 
misbehavior has been such as to prove him now unworthy of con- 
fidence as a member of thé bar. 


“The consequences of striking snes from the roll are so 
severe, both in degrading him in the eyes of the community, and in 
depriving him of the means of living to which he may have devot- 
ted most of his mature life, that courts have taken that step only 
when the misconduct of the attorney might properly be charac- 
terized as gross. Thus in Tidd Prac., 60, itis said: ‘If an attor- 
ney’s misconduct has been very gross, * * * the court will order 
him to be struck off the roll’ So ini Chitty, Archb. Prae., HI: 
‘The court will * * * strike an attorney off the roll * * # for gross 
misconduct.’ Likewise, in Ha parte Wall (107 U.S. 265, 2 Sup. 
Ot. 569, 27 L. Ed, 552) Mr. Justice Bradley said: ‘It is laid down: 

-in all the books in which the subject is treated that a court has power 
* * * in gross cases òf misconduct to strike the names of. attorneys 
from the roll.’ 


“I have stated the circumstances which tended to mitigate Mr. 
Lentz’s delinquency. Perhaps they are sufficient to remove his fault 
from the category of ‘ gross misconduct ;’ but, if they be not, still, 
bearing in mind that this appears asa single offence in along profes- 
sional career, that since it was committed he has for eight years main- 
tained a good character for integrity in private, and in public 
station, and that he has made full restitution for the money wrongly 
used, we think the court would not be justified in declaring that he 
is now unworthy of the confidence of clients, and, therefore, should 
be struck from the roll of attorneys or suspended from the practice 
_of His profession.” 


As far as the necessity for summary action for protection of 
the public might have been concerned, the court lays stress upon 
thie fact that that conclusion is not now warranted that the defend- 

ant is unwortliy of the confidence af clients. This is perfectly 


‘@ 
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legitimate, A disbarment proceeding may be regarded-as a quasi 
criminal proceeding and many analogies from the criminal law are’ ` 
in point. Public protection is, of courses the principal aim of the. 
criminal law, and one of its most important functions is the remo- | 
val from the sphere of active wrong doing of those who would prey 

upon the faith of innocent persons, l 


On she score of the duty to make an example of an offender, 
we think the court very sanely concluded not to take any action 
at all.. The acts of the attorney in question were not actually cri- 
minal, so far as appears. Nevertheless he had been guilty of impro-, 
priety of conduct with regard to a client’s money. Considering his’ 
unquestioned exemplary professional and public career since the . 
commission of such impropriety, it would have been an act of short- 
sighted moral policy as well as have amounted to serious personal ` 
oppression, to have disciplined him. In view of the fact that- the 
client who had been pecuniarily interested refused to take any ` 
part, the. suspicion arises that wanton enemies—possibly, political - 
rivals—instituted the proceeding for disbar ment,—N. Y. sae 
Journal, gti. ag 

ANEODOTES AND REMINISCENCES or Lorn RUSSELL or KILLOWEN:* ~ 

Stories of the late “Lord Chief” are numerous, and from- 
these anecdotes mainly told by friends, much insight can ‘be obtaif- A 
ed into his character. < 5 > 


[An Inveterate “ snufer.”] 


He was a confirmed snuff-taker, never going anywhere without 
his box and red handkerchief. For years he had purchased the snuff 
from a tobacconistin the Haymarket, and it was known as the “ Bu- | 
reau mixture.” His clerks took particular care to see that their: . 
master was always supplied. The “ Bureau mixture’? cost 12s. per lb., 
and was almost black in color. On the occasion of his visit to. 
America in 1886 he is said to have determined upon stopping snuffing, - 
leaving his boxes behind. But his resolution broke down on board, 
when a fellow passenger proffered him a pinch. 


[Reproved by the Judge. ] 
In court he brooked no interference ; but only once 'or twice, 
when a counsel, did he come into open conflict with the Bench, On 


s 
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seemly.” 


‘one occasion hé was called seriously to account for a gesture during: 
the conduct of the Parnell Commission, He was taken to task on 
some point of pr ocedure. _ Placing his arms and handsin a windmill 


, fashion, he dug his head deep down into his shoulders so as to 


make it almost invisible to the three presiding judges—Hannen, 
Smith, and Day. He stood in that position till Lord Justice 


“ Hannen cranedsover the desk, evidently astonished at Sir Charles’ 


gyrations, and said, “‘Gestures of that kind, Sir Charles, are not 


[4n Amusing Retort. 


BU Ta his young days in “ silk, ” when the late Mr, Justice Den- 


i “ a . . sp. 9 è 
- *man was going the Northern Circuit, some very high words were 


T 


flung from the Bar to the Bench, in atone and with a vehemence 


. which caused the learned Judge to say that he would not trust 


‘himself to reprove them in his then condition of sorrow and resent- 
ment, but would take the night to consider what he ought to ‘do. 


- Tn considerable commotion the court broke up, and on ghe following 
> :day it was crowded. On taking his seat tlte Judge commenced the 
"© business of the day by saying “Mr. Russell, since the court ad. 


journed last evening, I have had the advantage of considering with 
" “my. brother Judge the painful incident... * * * Upon which Russell 


- «quickly broke in with, “ My Lord, I beg you wifl-not say a word 


‘ 
f 
p 
ii 


4 
8, 


more upon the subject, for I can honestly assure you that I have 


‘ entirely and for ever dismissed it from my memory,”—a turning of 


‘the tables which evoked such a roar of laughter in the court that 
` even the learned Judge himself could not but. join in it. 


~» The following anecdotes and reminiscences of Lord Russell are — 
Ti from the Daily Chr onicle : — 


[How the Newspapers s Reported him]. 


` -Lord Russell was one of the few judges who acknowledged 
that he read the newspaper reports of his judgments. During one 

of, the days of the trial of Dr. Jameson and the other “ raiders” 
‘he madé some comments on the For reign Enlistment Act. The fol- 
“lowing morning, on taking his seat on the bench, he said that he’ 
had been looking through the papers and found that his remarks of 
_ the previous, afternoon had been correctly reported only in the 
Times and the Daily Chronicle. If the representatives of these. - 
48 l i 
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two journals had left-out @ “not” in theu reports they would have 
been in the majority. 


7 
s ~ 


[Makes a Mistake in Correcting His Son About Curran. |- oe 


The Lord Chief Justice presided at the meeting | of the Trish | w 
Literary Society in January last, when his son, Hon. Charles Rus-.-. cath 
sell, deliveréd a most interesting and carefully studied. lecture on rae 
“Curran.” In addressing the meeting on the conclusion of the . s 
lecture Lord Russell twitted the lecturer with having omitted from : or 
his many stories of the great Irish wit and lawyer one which he ~ ~% 
(the Lord Chief Justice), thought particularly interesting, e On. aif 
one-occasion,” said Lord Russell, “ Mr. Curran was engaged in @ ..,.7 
case before Lord Norbury, and cited a law case which he eontended . een 
' elucidated a certain law point. ‘If,’ said Lord Norbury, ‘I could 
not obtain better law from my books then I would burn them.” 
And Curran retorted, ‘I, my- lord, should read them.’ ” That, saids, . 
Lord Russell svas one of the wittiest retorts of Curran. But the Hon, ..,,; 
Chas. Russell was. not a Dit taken back, and onthe conclusion of his... F 
father’s speech said, “In preparing the lecture on ‘Curran’ I took_.;., 
the utmost care to verify all my facts, and the reason I did not tell- ne 
the story related by the chairman is that it is not true of Mr. Cur- i 
ran, but of another great lawyer, Mr. Sargent.” It was a fanny.. 
incident, and but proved eo the truism of the son being the ` 
father of the man, 


[Denounces Fraudulent Promoters. | 


People need not be reminded of Lord \Russell’s fierce denunci-. 
ation of bogus company promoters, or of his strong remarks at the | 
Law Courts when he “ welcomed ” the Lord Mayor, in which he . ^. 
referred. to the absolute-necessity of integrity in financial circles. oe 


[Goes to sleep to Disconcert the opposing Counsel.] ie 


When (says a correspondent), he wished to embarrass an op- 
position counsel, the popular counsel ased to pretend to go to sleep, 
as if the other man were too tedious to be heard. Mr. Gill, then 
a comparatively unknown-man, laid the foundation of his - ‘presen’... <p: 
reputation by shouting across the court: “ Now; Sir Charles, don’t 2ga 
pretend you are asleep. We-know that dodge and aro tired of iff oven 
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[His Hobby of Collecting Snuff Boxes. ] 


The late Lord Russellp apart from racing, made a hobby of 
collecting snuff-boxes. When one of his friends desired to make 
him a present, jewelers’ and curio-dealers’ shops were ransacked 
for anything historical or quaint in that particular form. A certain 
distinguished actor, to whom Lord Russell, as Mr. Charles Russell, 
Q. C.; had rendered*a service, one day entered the shop of a jewell 
ler in the Haymarket andeasked to see something really origina- 
and old in the way of snuff-boxes, “For Lord Russell, I suppose, 
sir?” was the assistant’s preliminary question. The answer cleared 
the ground; the assistant knew almost’ exactly what the Chief 
Justice peed and what would be a welcome addition to his 
` collection. 

(Whistles Like a Boy.] 

An.amusing story is told of an incident that occurred when 
Lord ‘Russell went to Southampton to say farewell to his soldier 
son, who was sailing in the Kildoman Castle for the front? When 
the siren had hoarsely ordered “ All ashore,’ Lord Russell from 
the quay-side did his best to attract his sows attention, but in vain. 
Growing desperate the Lord Chief Justice placed two fingers to his 
mouth and blew a shrill whistle, with an ease which,a boy might 
have envied. Lieutenant Russell, recognizing the signal, came to 
the taff-rail smiling. 

| [How He Excused a Deaf Juror.] 


"On one occasion he was tco smart for a juryman who sought to 
be excused from serving. ‘ Cn what ground P” asked his lordship. 
The man approached with his hand to his ear, and said, “ I’m deaf, 
my lord, cannot hear the evidence.” ‘“ You can go ” said Lord 
Russell in a whisper. “Thank you, my lord,” replied the Jjuryman, 
taken off his guard.’ But the learned Judge had not finished his 
sentence, and he sternly added, “into the box and do your duty !” 
—Harvard Law Review. 

/ arn : 
The Miscalled Right of Privacy. 

The question what rights of privacy a person may legally claim 
has arisen- several times in recent years. Courts have not been well 
agreed concerning it, and those which have upheld such a right 
have not clearly defined its exsent. A recent decision by Judge. 
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Davy of the supreme court at Rochester, New York, sustains a 
right of action by a girl against a manufacturer who used her por- 
trait, without her consent, as an advertisement. He says that to 
refuse her relief “ would be to admit that wrong has been committed 
which causes her stvere mental pain and distress and pecuniary 
injury, and yet the law can afford her no relief. Sucha rule is 
contrar¥ to my views of equity jurisprudence.” e This decision come 
mends itself to one’s sense of justice and decency. The fundamental 
principle of law on which it can be supported is not so clear. 


No valid distinction in principle seems to exist between the ` 
unauthorized publication of a portrait and any other publication by 
which a person is brought into undesired publicity. One’s face is 
no more sacred than his reputation or anything else pertaining to 
his personality. The wrongful publication of one’s portrait, except 
when it affects a property right, is only one particular mode of 
discrediting him in the estimation of others. The essence of the 
wrong 1% the injurious effect upon his property right or upon -his 
reputation or standing among other people. It is merely incidental 
and immaterial whether the printed characters used to describe him 
are the ordinary letters of the alphabet grouped into words, or 
mere lines and dots grouped into a picture. An advertisement 
which should in words minutely and vividly describe the beauty of 
a lady whom it fully identified might be quite objectionable to her 
and quite as serious an invasion of her right of privacy as if it pub- 
lished a copy of her photograph. Word pictures might be ‘the 
most damaging of all pictures. 

The right to be let alone orignored by the public cannot be 
absolute. To give information about a person to other people is im 
itself innocent, and is not a violation of his rights. It is essentially 
the same whether such information is given by writing, by print, or 
by the more primitive language of pictures. The wrong, if any, does 
not begin until the information is of such a character or given in 
such a way or under such conditions as to cause injury. The 
conceded right of people to speak or publish information about each 
other, so long as the publication is not defamatory, sufficiently 
shows that a right to complete privacy cannot exist. A respectful 
and creditable biographical sketch of his neighbours, would hardly 
be deemed unlawful : and its character is not changed by including 
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a fair portrait as part of the sketch. Publishing such a portrait ofa 
citizen in a local newspaper in connection with a truthful and court- 
eous item of news conceraing’ him would not be harmful, and for 
that reason would doubtless be held entirely legal. These illus- 
trations make it evident that the unauthorized publication of a 
- person’s portrait cannot be held in every case to be an actionable 
wrong. But when one’s portrait is used, without his consent and 
in such a way as to disgrace, humiliate, or prejudice him in the eyes 
of other people, the publfcation is tortious and essentially libelous. 
There can be no question that the publication of a portrait of a lady 
as an advertisement for merchandise without her consent might be 
made in such a way as seriously to prejudice her in the opinion of 
other people, and, therefore, do her a legal wrong. Her right of 
action might well be based, not on any theory of an abstract right 
of privacy, but on the fact that such a publication is derogatory in 
its character, and may subject her to ridicule, less of respect, and 
` consequent humiliation, 


The public character of a person’s life eannot deprive him of 
the right to be protected against libels, whether they consist in the 
wrongful publication of his portrait or otherwise. Every person’s 
life is in some sense public. The difference between people in this 
respect is one of degree. The nature of their right is the same, 
whether they live a relatively retired or more conspicuous life. 
But the degree of the publicity of the person’s career may be 
material in determining whether a publication concerning him is 
harmful or not, and also whether, if harmful, it is for any reason 
justifiable. 


Another kind of right also is involved when an unauthorized 
_ use of one’s portrait is made for advertising purposes, Thisis the right 
of property. One’s portrait, like his name, may be used to designate 
his goods as part of a trade mark or otherwise. The mere possi- 
bility that he may thus use it sometime, if not now, is sufficient to 
make the right to its exclusive use a property right, and entitle him 
to a remedy against any other person who attempts to appropriate 
it without permission. For this reason equity can certainly grant 
an injunction against the wrongful use of a portrait for trade pur- 
poses, although it might refuse such remedy against a publication 


which was injurious only to feelings or reputation. 
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The fair conclusion of the matter-seems fo be that an invasion 
ot tho so-called right of privacy by a publication, when actionable, 
is so, not because there is any right of privacy as such, but because 
. the publication is damaging to one’s reputation or standing, and, 
therefore, in the hature of a libel, or else because its use for trade 
purposes, may affect his property rights~—Case and Comment. 
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Abetment.—See CximinsL Procepury Cone (1). 
Acts :— P . 

. 1839, XXXII :— See INTEREST Acr. O 
1850, XVIII :— PROTECTION DF JUDICIAL OF 'FICERS ACT. 
1850, XXI -INHERITANCE AF EXCOMMUNICATED PERSONS ACT. 
1856, XV :— Marriaceor Hixnpu Widows ACT, 

o 1868, XX :—Rerisious ENDOWMENTS Act. | | 

_ 1864, IT (ALApRjg) See Revenue RECOVERY Act (MApras). 
1865, VIII (Mapras) :-—See Rent Recovery ac (MADRAS). 
, 1870, VII :-~See Court Ves Act. 

1872, IX :—-See Conreact Act. 
1878, III:—See Civit Courts Act (MADRAS). 
L874, IL :—See ADMINISTRATOR-GENERAL’S ACT. 
1877, I:— See GENERAL Brame Acr B 
1877, III :—See REGISTRATION ACT. 
1877, XV :-~-See LIMITATION ACT. 
1882, V :—See Forest Act (MADRAS). ° 

"1e 1832, VI :—Sée Inptas Companies Act. 

` 1882, XIV :—See Civit PROCEDURE Cone. 
1882, XV :—See Presipency BMALL Cause Courts Act. 


ee ad al ee e me -=e --- 
` 
` 


. @ 
1887, I (MADRAS) :—See MALABAR COMPENSATION e FOR T EXANTS' 


, Improvements Act (LIADRAS)., 
. 1889, I (ALApRas) : :— See Crry or MADRAS MUNICIPAL Act (Mapbrag). 
1887, IX :—See PROVINCIAL SEALG Cause Courts Act. 
1889, Vil :—See SUCCESSION CERTIFICATE Act. 
1890, VIII :—~GuaRDIAN AND Warps ACT. e 
ActXVIII of 1850.—Magistrate acting without jurisdiction—Injury— 
Suit for damages— Bona fide belief in jurisdiction—Dismissal of com- 
plaint -~ Order for compensation to accused— Warrant to arrest and bring 
complainant to hear judgment. . 


‘ No suit can be maintained aycinst a Magistrate in respect of an 
act done by him in hig judicial capacity, which though beyond 
his jurisdiction, he yet believed in good faith he had jorisdic- 
tion to do. 

Semble that ‘a Magistrate has no jurisdiction within the meaning 


of Act XVIII of 1850 to issue u warrant for the arrest of the. 


complainant to hear the order awarding compeusation to the 
_ accused, Teyen v. Ram Lal, I. L. R. 12 A. 115, dissented from. 
- Mahalinga diyar v. Rajam Aiyar. 


Act XXI, of 1850, Scope of :—See Hinpu Law (8). 
Act XV of 1856 S. 3 :-—See :—Maratace or Hinpu Wipows Act. 


i 
Actionable claim :—Sce TRANSFER or PROPERTY Act (8). 


Admission as corroborative bentimony: :—See, Crust AL Prock- 
DURE Cone (1), ` T - 
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s ê, 
Adoption :—See Hixpu Law (1) (2). 
-——_———- :—See MALABAR Law (2), 


Adverse possession :—See Louration Acr (7) (8). 
Agency. determination of —See INSURANCE Homvany, 
Agent :—See Civin Procepure Cope (6). 

Agent’s liability :—See Torrs. 

—_——- rights, duration of :~—See Insurance Compaxy. 
Agreement, duty payable on :—See Stamp. 
Alienation :—See Linirarron Act (6) (7). 
Alienability :—-See Hixpu Law (3). d 
Alienation, restraint npon :—See Wirt (2)., 

by widow :—See Lumration Act (6). 
Amendment :-—See Speciric Renter Acr (2). 








Amendment of a decree—Decree confirmed on appeal and second 
appeal—Court to which application should be made. 


Where the decree of theCourt of First Inetance is confirmed on 
appeal and secoud appeal,the proper Court to which an appli- 
_cation to bring the decree into conformity with the judgment | 
should be made is not the First Court, but the Court of second 

appeal. 
Obiter :—There may bea distinction between a decree passed on 
the mere dismissal of an appeal and a confirmatory decree. 
Re-petition of Venkatanarasimha Naidu 


1. Appeal :—See Civit Procepure Cone (17) (18) (22) (23)(24) (26) (26). 


2, ————- :— Different defences—Diferent grounds of appeal—dis- 
joigder of appellants—-Surety--Time given to debtor 
without consent of surety—Discharge of surety —Provision to 
the contrary, 

Where a decree is given against two defendants who had differ- 
ent defences to the suit and they wish to appeal against tho 
decree on different grounds, they cannot file a single appeal as 
such appeal will be bad for migjoinder. 

Where by an indenture three persons jointly aud severally cove- 
nanted that one of them who was the real borrower should 
repay the loan and the deed proceeded to say that although 
they were debtor and sureties as between themselves, the two 
sureties should be considered as principal debtors so far as the 
creditors were concerned and that neither they nor their 
repeseitatives should be exonerated by any dealings between 
the creditor and the principal debtor which under the ordinary 
law would huve the effect off discharging them if they were 
simply sureties :— 

Held, that the liability of the two sureties arose only on default 
by the principal debtor, bub that they were not discharged by 
time given to him withous their knowledge or permisaion. À 
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Hodges v, Delhi and London Bank, Limited, ` Be 279 
3. ————- : —-~ Order passed in execution—One of many questions 
raised, determinatign of,-—Final order. ’ f 


Where the question of mesne profits having been reserved for 
dclermination in the course of execution, an issue as to the 
joint or several liability of the various defendants was left 
undecided along with it and an order in execution appointing 
commissioner for the determination of mesne profits also de- ° 
clared that tis defendants should be jointly and severally 
Hable for the amount :-« 


Held, that the declaration need not be appealed against immedi- 
ately, but might be objected to in the appeal against the final 
order passed in execution. 


Quxre, whether the portion of the order declaring joint and 
several lisbility was at al! an order relating to execution within 
the meaning of S, 244, C. P. C., 80 as to be appealable by itself 
apart from the final order. * 

Samulo v, Gowrachandra Gajapati Deo, 206 
4. ———— :—-Valuation—Interest from date of suit. 

A party need not in valuing an appeal from the dismissal of 2® 

suit include the interest accruing subsequent*to the date of 
suit as m an appeal from a decree awarding future interest. 

Srinivasa Row v Ramasamy Chetty 144, 
--——_-—— transfer of :—Sve Civiu Courts Acr III of 1873, 
Appearance :—See TRANSEER or PROPERTY Act (8). 
Arrears of maintenance, claim for :—See Hinpu Law (5). 
Assessment :—Sce Disrrict MUNICIPATITIES Act (1). 
Assignment:—<See TRANSFER OF PROPERTY ACT (8). - 

:~- Validity of :—Sce Civin Procepure Cope (20): 
Attachment :—See Civin Proceptre Cups (21). 
Attachments by different persons in execution of different 
decrees :—See TRANSFER or Property Act (1). 
Attachment ofassigned decres :— See Civin Procepure Cope (5). 
Attempt to commit adultery :—-See Torts ‘2). 
Auction sale :—See Execurion (5). 
Award :—See LIMITATION Act (5). 
Bail :—See CRIMINAL Procepurs Cone (2). 
Benami :—See Hinpu Law (38). 
Beneficiary, form of suit by :—Sce TRUSTEE (2). 
1. Bequest :—See Wit (1). 
2. -—~——-- absolute ;—See Witz (2). . 


1. Burden of proof :—Ses Marrcious PROSECUTION. 

nn memes See HINDU Law (2) (8). 

1. Carrying on business :—See Civ, Procepure Code (6). 
——-——:-—See District MUNICIPALITIES Act (2). 
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1. Cause of action :—See Crvit Procepore Copr (8) (11). ` 

2. -—— :—See Hinpu Law (4). 

3. ————---———— :— See LIMITATION Act (1). a 

4, ——_—-_---—-—- :— pee RELIGIOUS ENDOWMENTS Act (1). 

5. -——_—~-—~ :— See RENT Soir. 

Í. Causes of action, different :—See TRANSFER or Property Act (8). 
2 , Soinder of :—See CIVIL PROCEDURE Cone (5). 
Charges -See KATTUBADI, 

Civil Courts Act ITI of 1873 $.12 and 13,—Part-Mard appeal— 


Transfer of appeal to the Subordinate, Judge—Jurisdiction— 























Waiver of objection. 
No waiver by the parties can cure the absence of inherent 
jurisdiction in a Court to hear a suit or appeal. 


Where on new documents being put in at the appeal the District 
J nudge remanded the case for taking further evidence and ra» 
tarning findings npon new issues and on receipt of the finding 

, transferred the appeal to the Subordinate Jadge for disposal. 


Heid, that the Subordinate Judge had no jurisdiction to hear 
appeals except when they are properly transferred to him under 

e5. 13 of the Civil Courts Act, that in the circumstances of 
the case, the appeal was not properly transferred to the Sub- 
ordinate Judge, and that the fact that the parties did not object 
to the exercise of jurisdiction at the time could not make such 
exercis? otherwise than impraper and invalid. 


Ana Kwgarasami Reddiar v. Sulbaraya Reddiar te 


i. Civil Procedure Code Ss.2, 211, 240 and 540,— Mesne profits, 
years for which vecoverable—Order for account—Preliminary order— 
Final adjudication—Appeat. 


An order in execution deciding that future mesne profits 
awarded by the decree are recoverable for a certain number 
of years whether embodied in a separate judgment or com- 
bined with decisions on other points; is, like a preliminary 
decree for account, not an interlocutory order, but'a final 
adjudication; and being one which determines a question 
mentioned in S. 244, C. P, C., and not specified in S. 588-is 
appealable under sections 2, 244 and 540 of the Code of Civil 
Procedure. 


Where a decree awarding future mesne profits under S, 211 of 
the Civil Procedure Code is affirmed by an appellate conrt, 
the three years from the date of the decree until the expirar 
tion of which alone mesne profits are recoverable under that 
section, should be calculated not from the date of the original 
decree, but from the date of the decree of the court-of appeal. 


Indar Bahadur Singh w, Dijai Bahadur Singh Tr es 
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cation for stay of sale-~Rejection of application-—Appeal—Order. relat- 
ing to ewecntion—Formal adgudication-— Immatert tal, error, 


m 


An order relating to execution of a decree i is .appea table though 


is may not be a formal adjudication jof a right claimed or 


defence set up. rae 


L L. R. 9 C., 214 dissenzed from. 


E 


Gross under-galuation of properties in a proclamation of sale $ 
a material irregularity ; if objection is taken to it, the procla- 
mation shonld be Amended before the properties can be 
brought to sale -—Saadatmand Khan v, Phul KuarT. L. R. 20 A. 
412 P. Č, followed, i K 


Sivaswami Naicker v. Ramaswami Naicker a es ace 


—~-, $s. 4and 584.—Special procedure in suits 
between landlord and tenart-—-Decisions of Collector and District 
Judge -in Summary guit—Decree—Becond appeal—Limitation— Act 
FII of 1865, S. 69—Construction of the iiss “ from,” , 


3. 








The Code of Civil Procedure in so far as it.is, not inconsistent 
with the spevial procedure prescribed .by Act VITI of 1865 is 
applicable, to rent suits; and the decision of the Collecto® in 
such suits and -that of the District. Indge on appeal are 
‘decrees within -the meaning of the Civil Procedure Code. 
S. 584 of the Code, therefore, confers a right of second appeal 
even in summary suits. 


The word “ from” in section 69 of Act VIII of 1865 means 
after” and in calculating the per iod presotibed for preferring 
an appeal against a summary decision, the day on which the 
judgment was pronounced should accordingly be excluded. 


_ In the case of mamool wet lands for which méans of irrigation 
was provided and paid for by the Zemindar, the fact that 
the Legislature has thrown the liability on the tenants does 
not affect the liability as between the Jandlord and the tenant. 
But whore the lands were originally dry and were converted 
into wot by the tenants’ on their own ‘responsibility, they must 

, , pay for it and cannot ask the Zemindar to contribute towards 
the additional tax. 


Ganne Kotappa v. Venkataramiah su | un ve . S 


A Á— aca, 5, 11.— See Religious, Endowments Act 


(8). ° 
5. ——, Ss. 16 and 539. Religious Endowments 
Act, 83. 14, and 18—Joinder of caseg of action—Jurisdiction. 


i Where the trustee ofa temple ‘and a worshipper instituted a 


snit jointly in the District’ Conrt, after leave obtained under 


5 


| 
2, ——-—-——--—, Ss, Zand 244,—Under-valuation—Appli- ` 
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S. 18 of Aot XX of 1868 and &. 539, C, P. C., respectively, to 
remove a trustee of a'particular endowment in the temple :— 


Held that irrespective of any powers thatethe general trustee 
might have to sue for the removal of the special trustee in 
the ordinary Courts, he could gne under S. 14 of Act XX of 
1863, ° 

that the provisions of 8. 15, Civil Procedure Code, did not pres 
olpde the goneral trustee from instituting the suit jointly 
with a worshipper in the District Court, as thd suit by a 
worshipper lay only in the District Court, 

and that the party might claim the dismissal of the existing 
trustee as well as the appointment of a fresh one and the 
settlement of a scheme for management in a suit brought 
under §,.14 of Act XX of 1863, the object of the Act and 
S. 589, Civil Procedure Code, being identical. 


Narayana Aiyar v. Kwnareswami Mudaliar .., tee ec 

ee, S17. Irternational Leaup~Suit in one 

country— Declaration of insolvency in another—Ratingwishment of 
liability —Oarrying on business—Agent—<anager. 

Where according to the laws of a country, a debt is discharged 
otfferwise than by payment and-the discharge operates not 
merely to interfere with the remedy or the procedure but also 
to extinguish the debt either altogether or for a specific 
period, such discharge is an effectual answer to a snit not only 
in that country but also in every other country. 

Where a Franch subject was declared insolvent at Pondicherry 
so as to bind all the creditors and according to the French 
law his rights and liabilities became vested in a syndic :— 

Held that the debt was discharged and his liability extinguished 
and that so long as the adjudication of insolvency was in 
force, no suit could be maintained in the Courts of British 
India any more than in the French Court at Pondicherry. 

Obiter:—Where, as in the case of a business conducted by the 
manager of an undivided Hinda family, the person conducting 
the business is not an agent of the persons interested in the 
strict sense of the word, the latter cannot be said to be carry- 
ing on the business within the meaning of 8. 17 of the Oivil 
Procedure Code. 

Murugesa Chetti v. Annamalai Chetti 


aee os 











7. = , S. 25.—Suit in District E on 
preliminary point—BRerersal—-Remand—Transfer to Subordinate Court 
~ Ultra vires, 

Under 8. 25, Civil Peomnaiae Code, : a District Judge has no 
power to transfer a suit pending before imi to a Court subor- 
dinate to his own. — 

Sakharam v, Gangaram, Į, L. R. 18 B., 654 followed. 


D 
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Where .on appeal from the decision of.a: District Judge. on a 
preliminary point, the decision wasireversed and the suit 
remanded for disposal on the other issues, and the District 
Judge transferred the suit for disposal to a Subordinate Judge 
and himself heard au appeul against the decision :— _ 


Held, that the transfer in addition to being *ultra vires of tho 
District Judge under S. 25, O. P, C., was illegal also on the 
ground that its effect would be to make the High Court a Court 
of First ApPeal with regard to one point and a Court of Second 
Appeal with regardgto others. 


Samanna v., Sitanvma Pa 


ees oak 








Ge ae 


Same plot of land—Different suits to recover. 


Two distinct tiespasses committed at different times on different 
parts of the same plot of land cannot be regarded as giving 
oue cause of region only. A suit upan one trespass is nota 
bar under S. 43, C. P. C., to a suit upon the other unless the 
previous suit had been so framed as to make it necessary to 











claim the whole land in that suit. s 
Kothandaramappa v, Subbanna wee vi = uve 
9. = , S. 48.—Sece TRANSFER OF Property ACT 
(3.) 
10. ~~, S. 43.—Swit to recaver properties sold-—-Dis- 


missal of sutt—Pailure of consideration-—Swit to recover mey paid. 


Where a snit to recover properties purchased under a sale decd 
was dismissed on the ground that the sale deed had been super- 
seded by a later agreement and a, suit was subsequently bronght 


to recover the purchase money as for failure of consideration 
stipulated for :— 


- 


Held, that at the time of the previous suit, the necessity for 
making the present claim could not have been anticipated 
and that S. 43, Civil Procedure Code, was no bar to the suit. 


Pachiakuttt Udaiyan v. Panchanada Pattan ... 





1 ge eee nee 


, S. 43.— Specific performance Suit disallowed 
in part—Partial failure of consideration—Suit to recover balance— 
Limitation Act, Art, 97—Cause of action—Starting point. 


Tn a suit for the specific performance of a contract to convey a 
house belonging to the defendant and his son, it was found 
that the son’s share was not bound and the value of the 
defandant’s share was awarded to the plaintiff. In a second 
suit for the recovery of the balance of consideration, it having 

5. = been. contended that the present claim should have been 


, S. 43.—Cause of action——Different trespasses—- 
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included in the ‘previous suit'as an alternative claim “for 


damages:—  '’ “re a a i 


Held, that the causes of action in the twa suits were different’ 


and that S. 48, Civil Procedure wae had no application to 
the case. : : 


Held also, that the*cause of action for the present claim arozg 


when ib was finally determined in the first suit, that he was 
net entitled to get the gon’ s share, and that the snit having 
been brought within. threo years of that date, waf not barr ed 





by limitation. e 
Fenkatramier ve Venkata Subramanien.. iar 
11—A. ——-—— = Ss. 85, 811, 8312 and 313.—-Trunsfer of Pro» 


perty Act, 8. 99—Mor tguges—Money debt due to the mortyagec—~ 


Sale of the properties, . 


When an order for sale of the mortgaged property in execution 


of a money decree of the mortgagee was obtaiped after notice 
t@the mortgagor and the property was sold in pursuance of 
such order, the mortgagor cannot go behind the order, and 
seck to set aside the sale on the ground that it ought not to 
ha@e been passed by reason of $. 99 of the Transfer of Property 
Act. 

Thaleri Pathunma r. Pigndore eee 
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12. , S. 182.— Taking evidence—Appealable case— 
Witness, present at ‘the examination of other witnesses—Admissibility 


— Weight of evidence. 
In proceedings in execution resulting in appealable orders, evi: 


dence should be taken by the Judge as required by section 182 
of the Civil Procedure Code, 


The fact that a person’ offered as a witness was present in 
court’ throughont the examination of the other witnesses in 


the case, will not.make his evidence inadmissible; it can- 


only affect ‘the weight to be attached to his evidence. 
Dor aisumy Aiyan y. Annasamy Aiyar ` on me aes 


13, ———--—-----—-, Ss. 211, 393 and 562 to 566.—Remand 
—Mesne profits—Ordinary diligence — Wal ful default —Interest—Pr g- 
sumption where not specified —Local Investigation—Commissiones’s 
report—Hight to adduce fur ther evidence, 


Where in a suit for mesne profits, the account taken by the court 
of first instance is set aside and the case is remanded for 


taking the accounts over again, the appellate court should ` 


specifically state the issues which the ‘court enue gence 
on remand. : 

A. person in wrongful possession of property ig accountable to 
the real owner not merely for the money which he failed to 
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) S k realise by Ss than Bit st EN pr moneys, w bich -he -could, 
by the cx @MRisere arora igpuge, have realised from the 
ğ property n SR j 
a Under § I, Wee J ee Cole, mesne - profits awarded by 
` l ihe og stom 4 ‘ules Tire y 3 a attor of law; if it is intended 


to dm dap ite rsa (tp iot ntiff, the- court should expressly 

\ sig oufedhs ‘selina nd _ ae : 
y Toe TAH: ‘tows eOr dg i519 i ya ner appointed for local investiga- 
Ree inl h ogi red ee a) t to the court, any further evidencé 
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atangga is a ee which should 


ence was rightly disallowed, where the 
ad, though repeatedly ‘demanded, refused 
vidence before the Vommissioner, and did 
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ahiri iv. Shoshi Shikhareswar. ... oa ote 


`s. 944.—Purties to a mani binilatidn PAN 


- aw 


he Full Bench that a defendant who was: exonerated 
ie decree from liability to the plaintiff’sglaim i ig a party 
Mhe suit within the. meaning of S. 244, C. P. C., and that 
SE clim to property attached and sold in execution of the 
2 ece against the other defendants must be prosecuted not 
A i A Bw m separate suit but i ir proceedings taken under S, 244. 

“ade iby the Division Bench that Art. 12 of the second’Schedule 
D Mihe Limitation Act had no application -to a case where a 
Ti n widow who had been exonerated from liability toa 
BS qa yee, having been dispossessed hy a purchaser in execution 
es daughter brought a suit after her death to recover the pro- 
ew, Kadar- Hussain: vy. Hussain Sahib, I. L. R. 20 M., 118 
- (dwed. ; =z > 


À. d 
Ano mi Bastrulu y. Kameswaram MU a oat 


, $s. 244 and 278. Attachment of assigned 
wi h lection. a 










a. 


ts Athe assignee for value ofa decree subsequently attached 
sf bs s fecution of a decree against the assignor, sought to have 
yamulecree released from attachment, under S., 278 of the 
OUNI of Civil Procedure by a claim in proceedings in execution 


h ifs s decree under which the attachment was issued. 
ae I 


“ie iin if (reversing the judgment of Boddam, de ) that the assignee 
A Se ment, a representative of the judgmeént’ creditor and that 
Lint @jaim was rightly framed under 8.278 of the Civil Proce- 


f ni üg Scode.. : a z 
“ Ex goudbo Naidu vi We D., Smitha... ski oiis 


ah 


~ 


ù. 


Page. 


356 


126 


118 






6 ; a rn ae. 
40 a3 GENE ài INDEX, : ‘ ‘4 7 
: ê ž T ee 























. Page 
16. m Ss, 244 and 278. Claim by Judgment- Ë 
debtor on behalf ‘of his tarwad. EG g ` TEE Ti 7 
A claim to attached property preferred hy dhe judgme tedebtor 4 
on behalf of his tarwad falls under S. 278 thy Ke eG aK Civil 
Procedure and sot under S. 244. wes ra : 
‘Ramanathan Chéttiar v, Vava Levvuai staratc Xf git Y E EN 
G4) A. A. O. 6 of 1898 followed. 
Abdwrahiman Kutti Haji v. Kunhammed Koya 85. 
17. 


m, S5, 244 and 278.—7 i No pa “ee 
as Trustee-—~Appeal. “ 


When in the course of the execution of a decree, the jug r Sitha 
debtor puts forward a claim to attached property in thy CURR 
city of trustee for. third, persons not parties to the suit 
claim is one to be dealt With under section 278, C. P. C.,\ange 
not under 8. 244. Therefore no appeal lies against the ord A 
passed on snch a claim. Upendra Bhatia v. Ranganath + 5 2 

Bhatta, I. L. R, 17 M. 399, overruled, and Abheedoonnissa (;™ 
Khatoon v, Ameeroonmissa Khatoon, L. R., 4 I. A., 66, dis~ 
tinguished. f 


R®nanathan C hettiar ve ‘Vava Levvai Morakayar. 


s+b eee 











18. , Ss. 244 and 297.—Comimissioner’s fees— 


Execution-—Appeal—Remedy of Commissioner. 


Where an order directing the payment of a certain fee toa 
commissioner was -executed at bis instance as if it were a 
decree and an appeal was filed against the order granting 
execution, if is not open to the commissioner to say that 

i S. 244, Civil Procedure Code, had no application to thė` case 
and that no appeal lay. 


Hither the commissioner’s fees should have been ordered to be 
paid into court before the commission was proceeded with or 
the commissioner should bring a suit to recover his remunera- 
tion. It is not open to him to proceed by way of execution 
under 8. 244, 

Venkatanarasimhulw’ v. Navasimhamurti ie Sie one 


10, ne m, $3. 244 and 258.—-Ti'ansfer of Property Act, 
8. 60.—Money decree against morigagor—Hxecution—Mortgagee pur- 
chasing in court sale—Application to enter neqetejactions giit of 

l redemption. 





The provision in S, 244, Civil Procedure Code, that all questions 
relating to the execution, discharge or satisfaction of a decrea + 
must be determined by the executing court applies not i ) 
merely to questions arising in the course of proceedings initi- 
-ated by the decres-holder, but also to those arising in the E 

i 
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_ course of proceedings set on foot by the judgment: -debtor. * 

Where a mortgagee decree-holder purchases the mortgaged pro- 
perty in execution of a,stranger’s simple money decree against 
his judgment-debtor, he does not acquire the property free of 
the equity of redemption, but is still liable to be redeemed. 


R . 
A obtained a mortgage decree against B. We subsequently pur- 
chased the mortgaged property in execution of a money decree 


obtained .by C. against B.-B. thereupon applied to enter satis-" 


faction of the decree :— 


‘ ef 
Held, that satisfaction conld not be entered oither wholly or 
in part under the last clause of S,60 of the Transfer of 


Property Act, but that the Properly was still Hable to be 
redéemed. 


Erusappa Mudaliar v. The Commercial and- Land Mortgage 
Bank ss- ' cee- ds 


230. -—-~ , §.258.— Uncertified adjustments -— Transfer of 
a bond in satisfaction of a. decree— Validity of assignment—Transfer of 
Property Act, 8. 185—Consideration patd—Assignment from debtor to 
creditor, 


aga eee arr aee 





e 
Section 258 of the Code of Civil Procedure whieh provides that 


adjustments not certified to the court should not be 1ecog- 
nised has reference only to proceedings in execution between 
parties to the decree. 


Where a bond debt due to the judgment-debtor was asgigned to 
a decree-holder in satisfaction of his decree and this adjust- 
ment of the claim was not certified to the court under 
. S. 258, ©. P. ©.: 


Held, that in a suit upen the bond it was not open to the debtors 
who were not parties to the decree to raise any objection 
to. the assignment on the ground that the adjustment in 
pursuance of which the bond was transferred had not been 
duly certified. PO 


Section 135 of the Transfer of P Act has no application to 
assignments made by debtors to creditors in satisfaotion of a. 


debt and no question as to the amount of money paid fos the 


assignment arises in such cases. 


Subrahmaniah Chetti v. Sattaya Pathan 


21. —— 7 S. 276,—Attachment-Kanom executed during 
atlachment—Decree-holders other than the attaching creditor-—Validity 
of kanom, 





Where an attaching decree-holder has been’ paid and the attach- 
ment raised, a kanom executed during the attachment cannot 
9 be questioned by other simple money decree-holders who have’ 
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not applied for execition, on the mere ground of a possibility i 
of their becoming entitled tu rateable distribution if the sale s 
had not been averted -by the pasment et the debt for kz 
the property was attached. 

Semble :—The case may be diferent if the ie decree-holders 
had applied for execution at the date uf payment so that the 
attachment had subsisted for the benefit not .only of the | 

e attaching creditor bnt of the other creditors as well. l ; 

Kunhi Moosa v. Al uth Makki : beg aes è Wis 98 


,5. 810.- A Mor ne ge decr ec— Execution sale 








22. 





~—~<Appeal. - 
§.,310— A: of the Code of Civil Procednre is applicable to sales in 
execution of mortgage decrees. 
No appeal lies against an order passed under 8. S104. 
` Chinnammal v, Athinatha Iyengar. ...-. tae Sees bee 228 


23. ——-—-_—-——-, £s. 482 and’ 503,—Guardian and 
Wards Act VIII of 1890, S, 48—Petition to remove guardians—In- 
qunction—A ppointment of receiver—Jurisdiction—Appeal. 





Ingproceedings instituted under the Guardian and Wards Aci, 
for the remove of 'the Guardians of a minor, the Court has no 
power to attach the minor’s estate and ‘appoint a receiver to 
manage it. ~~ 

Where in proceedings ander Act VIII of 1890, the District 
Judge purported toissue an attachment and appoint a receiver 
under Ss, 492 and 503, Civil Procedure Code. 

Held, that an appeal.lay as if the order was really passed under 
those sections notwithstanding that ro appeal was provided 
for against orders passed under the Act. 

Abdul Rahiman Sahib and Bhanu Bibi v. Ganapati Bhatta as 305 


24, ——-:; , &. 491. =e Appeal. 


No appeal Hes against an order under S. 491 of the Code of 








Civil Procedure. 

Narasinga Bakshi v. Govinda Bakshi e Te ` 855 

25 —— ———-—_—, §. Saien decree—A ppeal —Remand 
for retrial, ' 

S, 562 of the Code of Civil Procedure is not Saisie of all 
possible cases of remand. 

Where an appeal was preferred against an exparte decree and 
‘the appellate court reversed it and remanded the case for s 





retrial :—~ 
Held, that the court had inherent jurisdiction to do so, notwith- 
-standing that the case did not fall wifhin the terms of 5. 562, 
Civil Procedure Code, ae? 
Perimbra Nayar vy. Subrahmanya Pattar uo is meas 61 
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26. ` s S. 580.—8Suit for: rent other than house-rent 
— side of the nature cognisable by Courts of Small Causee—Seoond 
Appeal. i Te l 











Held, by the Full Benoh (Subr ahmania Aiyar, J. dissentiente) 
that a suit for rent other than @ house-rent is o snit of the 
nature cognisable by a Court of Small Causes, and that no 
second appeal lies in such suit involving a subject-matter of 
less’ than Rs. 509 Vadachala v, Ramasami,.I. L. R, 22 M, 229, 


overruled., r , 


Held, Per Subrahmania diyar, J.:—A snit for rent other than 
house-rent is not a suit of the nature cognisable by Small 
Cause Conrts, notwithstanding that it has been made triable — 
by such courts by reason of the notification of the Govern- 
ment. Whether á suit is of the nature cognisable by a Court ` 
of Small Causes or not depends upon whether the suit is 
ordinarily cognisable by such court. That the Small Cause 
Court may be empowered to try a suit of the kind under | 
certain circumstances does not affect the nature of the suit 
as originally determined by the Legislature. Section 586, 
C. P, C., does not therefore bar a second appeal. 7 

Soundaramier v, Sennia Naicken  ... a sas es 329 


27. 








rn , S. 623.—-Grownds of review Leave to apid 
to Privy Council—Inmitation Act, Art. 179-—Starting point of limitation. 
Under the terms of S. 623, C. P. C., no review can be made of n 
decree which was right upon the state of facts existing at its 
date on the ground of the happening of any subsequ€nt event, 


The application for leave to appeal to the Privy Council is not 
equivalent to an appeal so us fo give a new starting point of 
limitation for an application for execution from the date of 
its disposal. 


The appellant’s predecessor in title brought a suit to recover 
' certain properties as heir of one S. and obtained a deoree as 
against the four defendants in the case on the 17th October 
1884, On appeal by defendants 2 and 3 the decree was confirm- 
ed by the High Court on July 12, 1886. The 2nd and 8rd 
defendants put in an application in September of the same 
year for leave to appeal to the Privy Council; but the 2nd 
defendant and the appellant having agreed that the 2nd 
defendant should pay Rs. 9,000 to the appellant and that the 
appellant should, in consideration thereof, permit the 2nd 
defendant to continue in possession of a third of the proper- 
ties, they requested that the Razinama might be made a 
decree of, Court, that, the decree might be amended as per 
Razinamea and that the application for leave to appeal might 
be dismissed. The High Court passed an jorder, in terms of 
è 
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the petition on lst February, 1888. And the decree itself was Y 


ultimately, amended on the 3rd March 1891 in ternis.of the’ 
Razinama. In 1891 the appellant finding that the amended 
decree left nathing to bè executed against the other defend- 


ants in’ the case, petitionéd the High Court to further. amend: . 


the decree 80 as to leave her rights as against the other 
defendants undisturbed, and this application was refused. 
On an application to execute the decree against the respon- 


* dent; the represeritative of the first defendant ig the case:—- 
Held that the order for the amendment of the decree, dated Ist 


February 1888, was ultra vires and had “no existen-e either in 
favour of or against the defendants who were not parties to the 
application, that as against them limitation ran from duly 12, 
1886, the date on which the High Court passed its confirmatory 
decree, and that more, than 8 years having elapsed fram that 
date, the application.for execution was barred. 


Rajah Kotagirt Venkata Subbamma Rao v. Vellanki Venkatrama 


Rao eh bat a ai R 


Common charges: :— See N Arent ACT. 

Compromise : :-—See TRUSTEE. (2). 

Concubine, maintenance of :—See Hinpu Law (6). 
Consequential relief :=- See Sprciric Rewer Acr (1) (2). 
Consideration;. failure of :—See Crvit Pkockpurr Cops (10). 


‘Consideration, partial failure of : —See Crvin Procenurs Cone (11). 


Conspiracy :—See CRIMINAL Procepure Conr (1). 
Construction :—See INTEREST POST DIEM, 
Construction :—See Wiut (2). 


Construction of the word ‘ From! :—See Civit, ProceDurs Cove (3). 


Contract :—See Lunration Act (5). 

Contract Act, S. 69: :—See HINDU Law (7). 

Contract for sale :—See Speciric Perrormance (3). 

Contribution :—See TRANSFER or Property Act (8). 

Conviction on count-other.than the one: charged :—See CRIMINAL PROCE- 
DURE Cope (1).. 

Court fees Act, S. 7, Cl. 4:—See Serciric RELIRE Acr (1). 

Covenant to pay :—See LINITATION Act (3). 

1. Criminal Procedure Code, €s. 233, 284, 285, 236, 337 
and 338.—Indian Penai:Code, Ss.'109; 161 and'384— Letters Patent, Cl. 
26—Hvidence Act; Ss. 157, 167-—-Public servants—- Bribery —Eatortion— - 
Illegal tender of Pardon--Hvidence of co-aceused pleading guilty, 


admissibility of —Trial of more tham three charges—Conspiracy—A bet 


ment—Retrial ~ Exclusion of evidence—Duty of full Cour i—Brihery 


charged--Upholding conviction on ground of extortion—Stranger’s letter 


to witness—Adimission as corroborative testimony. 


A-a public servant, was ‘committed to take his-trial along’ with: 
“B; at the Criminal Sessions ‘of: the High Court, having been 
-hateeg withiaving: dotispired:With'B to commit varici acts 
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of bribery or.extortion as. such public servant from several 
persons and at various times extending over a period of nearly 
three years, and further charged with two specific acts of 
extortion and bribery from two of the individuals named in the 
first count (2nd and 4th counts), and lastly with bribery from 
another of the individuals named in the firgt count (6th 
count). When the trial began and before the Jury was 
empanelled, upon application by the Crown Prosecutor to the | 
presiding J udge to tender a pardon to B, B was called upon to 
plead and he pleaded guilty. After the plea was recorded, 
the presiding Judge tendered a pardon to B under S, 387 of 
the Criminal Procedure Code. In the course of the trial B 
was examined as a witness for the Crown. A was convicted 
by the Jury upon the first count of conspiracy, upon the 2nd 
count of. bribery or extortion and upon-‘the-6th count of 
bribery, and acquitted upon the 4th count of bribery or 
extortion. A was therenpon sentenced oy the presiding 
Judge. Upon apptication by A’s counsel under Cl. 26 of the. 
Letters Patent, the Advocate-General having certified that 
the decision of the presiding Judge upon some points of law 
was erroneous and upon others deserved to-be fartheg 
considered, the case was heard by a Full Bench. 
Held : —(By the Fall Bench). i 


l. 


That as the case was not exclusively triable by a Court of 
Session, the tender of pardon to B was illegal. 

(By the Full Bench, Davies, J. dissentiente). That the evi- 
dence of B was legally admissible against A. 

(By the Full Bench, Boddam, J. dissentiente). That the 
trial of more than 3 charges was illegal and, therefore, 
the ist count of conspiracy should be struck out. 

(Per Arnold White; C. J., and Shephard and Boddam, JJ.), 
That a conspiracy to commit various acts which are in 

themselves distinct offences is itself'one offence under 
the Indian Penal Code and not several abetments of 
those distinct offences, 

(Per Davies, Benson and Moore, JJ.). That conspiracy is 
amere species of abetment and amounts to a distinct 
offence for each distinct offence abetted by conspiracy. 

Also, the offences abetted being more than three in number 


and extending over more than a year, the first. count of 


conspiracy was itself bad. 

(Per Davies, J.) That acharge of abetment by conspi-. 
racy of an offence against a person who is also charged 
with the commission of the offence itself is illegal, 

(By the Full Bench), That although “one of the charges 


. is ordered to be struck out and a mass of evidence i in , 


consequence excluded, it was not competent to the court 
under Ol 26 of the Letters Patent to order a retrial. 
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6. (By the Full Bench, Davies J., dissentiente). ‘That having 
regard to S. 167 of the Evidence Act and S. 537 of the 
Criminal Procedure Code, it was eompetent to the court 
bo consider the remaining evidence with regard to the 
guilt or innocence of the accused and pronounce its own 
finding. ® 

(Per Davies, J). That one of the charges having beeu 
struck out and a massof evidence which bore upon 
other charges having been excluded, ° it was only 
competent to the court tosee Whether the jury was 
bound to convict upon the other charges upon the 
remaining evidence and not to come to its own inde" 
pendent conclusion. 

Makin v. Attorney-General of New South Wales, 1894 A. 
C. 59 relied on. 


(Also per Davies, J.). That where the jury had con- 

° victed the accused of bribery upon evidence which only 
showed extortion, if believed, the full court in coming 

to its own independent conclusion was not right in 

e affirming the conviction and had no power to alter 


it into orfe of extortion. 


7, (By the Full Cowt.). A letter written by a stranger in reply 
to a witness reciting a statement of the witness contained 
in a letter first written by the witness himself te that 
stragger is not admissible in evidence to corroborate the 
witness as to the statement, though the oral testimony 
of the stranger if available would be admissible under 
S. 157 of the Evidence Act to corroborate the witness. 

Statements made to a witness are not admissible in evidence. 

Evidence of the fact that a statement was made would be 
admissible: but evidence of the terms of the statement is 
inadmissible. | 


N. A. Subrahmania Aiyar v. Queen Empress ... 


, Sg. 439 and 49'7.—Leiters Patent— 


20—— 
Bail granted by Sessions Judge—Petition to High Court to discharge bail 











— Jurisdiction—Discretion. 

Where a Sessions Judge, after considering the evidence, comes 
to the conclusion that there are ro reasonable grounds for 
believing the accused guilty and admits him to pail, the High 
Court will not go behind the finding and discharge the bail 
either under S. 489 of the Code of Criminal Procedure or 
under any other provision of law. 

Por Chief Justice, Quere— Whether the High Court has eres 
tion to ‘entertain an application of the kind either under 
S. 489 of the Code or under the Letters Patents, 

Reg. 'y, Thimma Reddi ie ae Ade vas ‘vi 
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Custom :—Sce Matanar Law (2). 

Custom of Primogeniture : proof of —Sce Evipunce (2). 
Damages :—See Torts (1). (2), 

Damages, Suit for :—See Act XVIII or 1850. 
Daughter’s estate :—See Hinpv Law (38). 

Daughter’s marriage expenses :—Sce Hinpu Law,(7). 
Decree :—Crvin Procepure Cope (3). 

Decree :—See Truster (2). 

Defamation—Adusixg words—Quarrel— A ctionability. 


Words of mere abuse uged in the course of a quarrel and without 
any intention to cast imputations upon a person’s character are 
not acticnable. 


Konee Subhadhra v. Subbarayadu —... sts cay Gei , 83 
Demand and refusal :—See Hinpu Law (5) «- 
Different defences :—See APPEAL (2). 
Disclaimer :—See Liuiration (8). 
Discovery of fresh evidence :—See Review. 


1. District Municipalities Act, IV of 1884 (Madras), Ss. 71 
and 262.—Assessment—Notice— Payment under protest-—~Suit to 


recover tan paid. ä 


Under S. 71, Cl. 2 of the District Municipalitfes Act, notice of 
the intended insertion of a person’s name in the list of those 
liable to assessment is an essential pre-requisite to the vali- 
dity of the assessment and where such notice has not been 
given, the provisions of the Act relating to assessment of taxes 
cannot be said to have been in substance and in effect com- 
plied with. 

The proviso te 8. 262, Cl. 2, refers not only to defects in the 
initial imposition of a tax upon the Municipality generally, 
but also to defects in the assessment of the tax upon thevarious 
persons or properties. 

Where without any notice of assessment and without giving the 
plaintiff any opportunity to show cause either to the Chairman 
or on appeal to the Council why the assessment should not be 
made, the Municipality of Tanjore demanded and collected 
the tax from her— 

Held, that the assessment was illegal and that the plaintiff was 
entitled to recover the money paid by her under protest. 

Municipal Council of Tanjore v. Umamba Boy Saheb... “a 138 


2. nn ee, S. 282.—Insurance Company — & 
Agent within Municipality-—lmposition of tax—Specified trade or calling 
— Provisions of Act “in substance and in effect complied with.” 
Where.an insurance company employs an agént residing within 
the Municipality, who is authorized to canvass and ‘solicit 
€ proposals for them but has no power to make cotitracts :— 
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; Held, following Grainger and son v. Gough [1896], A. ©. 325, . 


that the-company was not carrying on business within .the 
Municipality and that 8. 4 of the Contract Act, according to 


which a contract becomes complete only when the acceptance . 
is communicated to the proposer does not make the place. of 


business of a company different -from what it would be accord- 
ing to the English Law. 


The imposition of a tax upon a person who is not taxable., uuder-~.. 
te Act is illegal ; and the provisions of the Act cannot, in such- 


cases, be said to be i in snbstance and in effect complied with. 
8. 262 of the Act does not, therefore, bar®a suit for a refund 
of the tax so imposed and collected. 

Quexre-—Whether a life insurance company is taxable under. the 
District Municipalities Act, 


because (i) life insurance is not mentioned in the schedule as: 
one of the arts, professions, trades or callings-in: 


respect of which a tax may be imposed, 


, (ii) carrying on business as a company can hardly be. 


said to be a trade or calling, and 
(iii) it is a person carrying on business asa company and 
not company carrying on business as a company, 
that.is apparently taxable under the Act. 
The Mumicipal Council; Cocanada v. The Standard Life Assur ance 
Company ae a T Bes 
Dower, nature of :—See Mauomepan Law. 
Easement :--See Torts (1). - - 
Ejectment :—See Tiwancy at WILL. 
Election—Decree and other debts—Power of attorney for collection 
and discharge of debts-~Ewecution of decree— Waiver of rights 
umder the power of attorney. 


spt 


d 4 


Where a debtor who owed money under a decree and three’ 


promissory notes executed a power of attorney to his creditor 


+ to collect the moneys due to him and rredit them in discharge 
of the debt =- 


Held, that the creditor sould not claim to proceed with the exe- 


cution of the decree and have his-rights under the power ‘of’ 
attorney at the same. time, and that having elected tọ- 
proceed with the execution of the decree, he ‘was not entitled ` 


to prosecute àn appeal in a suit based on the power of 
attorney. 


Jagrath Singh v. Mir Galion Hussain 
Endorsement of payment :—See Lrviration (1). 
Equity of redemption :—See Civiu Procenure Cove (19). 
Estoppel :—Sce. TRansriz or ‘Property Acr (8), ` 
1. Evidence :—Mortgage deeds—Formal proof—Suit . for partition - es 


Mortgage of part of the properties: by father and brother—Family `, i 


necessity—Claim to redeem— Changing character of suit, 


Page. 
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ti Where no question as tothe genuineness of certain _ mortgage 


deeds produced i in evidence ,was Taised, and the only i issue was 
how far these documénts wore binding upon the plaintiff :— 


Heli, that the documents must be deemed to have been.aImitted 
for the purposes of the suit and that no objection as to want 
of formal proof could afterwards be raised. 


Certain family properties had been mortgaged by the plaintifs 


father and grtuin others by his brother. The plaintif who ) 


brought a suit for partition claimed a share in the mortgaged 

properties on the ground that.he was not bound by the mort- 
gages. When the courts: found that the -mortgages were 

execnted-for family necessity and.that thoy were binding. 
upon the plaintiff, he alerge in the alternative to redeem 

the lands :—` ` PN RER 


Held, that thé suit having béen for partition, no decree for 
redemption could be given, as to do so would be changing 
thé whole character of _the snit as originally laid in thé 
plaint. 


ide 
Virdraghava Aiyangar y, Ramasaint Aiyangar - ae 
:— Opinion-——Hearsay—Custom of primogeniture, proof of. K 
An opinion of witness as to the existence of a family ens- 
tom based upon information derived from deceased persons 
is relevant and admissible in evidence. . 


In a suit for partition of the family properties, the question 
. was whether the defendant was entitled fo the whold in right 
of primogeniture. The Mursan andthe Hathras families 
which, with the plaint family of the Bestvans, were descended 
from a common ancestor, were admittedly governed by the 
law of primogeniture. For three generations before the 
plaintiff and the defendant, succession’'was proved to have 
been regulated ky primogeniture. But their’ father was a 
minor throughout the period during which he was excluded and 
succeeded to his brother as Meir before he came of age. 
At the time-of their grandfather's accession, the Collector 
invited.the dpinion‘%of the hears’ of the other ‘two branches 
and received reply tharhe was entitled to- succeed as the 
eldest son of his father. There'was some’disunte between 
their grandfather and his cousins, and the latter though 
challenged'to establish the right to partition which they 
claimed, did not think ft to'do go Evidence was given of a 


tradition that the founder of the family was obliged to give 


‘a Share to his younger brother who was the founder of the 


Hathras family. But the evidence as ‘to whether Hathyas - 


oe 


ever formed part of ‘the estate WAS conflicting nand’ unsatis- 
factory. On these facts, _ ea Ce e n 
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Held, that a family custom of primogeniture was made out. 
Decision of the High Court reversed on a question of fact. 
Garuruadhwaja Parshad Singh v, Sapar andhwaja Parshad Singh, 


1. Evidence Act, Ss.35, 64, 74 and 76.:—Evidence—Foreign Will— 
Copy under hand of Registrar of foreign country—Public docu» 
grent—Secondary svidence—Entry in a publie register or record. 


Where a copy of a will executed in Ceylon, certified to be such 
' under the hand and seal of the Assistant Registrar-General of 
Ceylon, was produced as secondary evidence of the will :— 


Held, (1) that the document was not spili document and 
could not therefore be proved by & certified copy ; 
(2) also that though the document was in the possession or 
power of a person ont of the reach of, or not subject to, the 
process of the court, the copy was not admissible as secondary 
evidence, because there was no proof that the copy was made 
from, or compared With, the original; and lastly, 
(3) that the document was not admissible ag‘an entry in a pub- 
lic register or record. 

Ponnammal y. Sundaram Pillai sie re sec 


2, —~—*———,, Ss. 91 and 92 :-— Admissibility of evidence. 


On the 4th June 1896, the plaintiff executed a sale-deed purport- 
ing to convey certain lands to which he was not entitled. 
The defendant knew that the plaintiff had no title bat he 
accepted the sale deed and executed a pro-note for the consi- 
deratiow, Subsequently, on August 2, 1896, the defendant 
gave a receipt to the plaintiff acknowledging that possession 
of the lands had been given to him, In a suit upon the 
promissory note the defendant ‘contended that the plaintiff 
expressly undertook to put the defendant in possession and had 
failed to do ao and that the pro-note was void for want of 
consideration. 


Held, that the defendant was entitled to adduce proof in support 
of his contention, (Subrahmania Aiyar, Ofig. C. J. doubting 
whether the receipt did not amount tom waiver by the defend- 
ant of his claim to be put in possession of the properties). 








Singara Charlu v. Upendratya , T <a n ni 
3. , Ss. 157 and 19°7 :-—See CRIMINAL PROCEDURE 
Cops (1). 


Evidence, additional :—See Crvit Procepurr Copr (18), 


. =, 2missibility and weight of :—See Civit PROCEDURE 
Cope (12). 


Ld 


wan ———m ee EVIDENCE ACT (2). 
s Of co-accused, admissibility of—See CRIMINAL PROCR- 
-DUBE Cone (1). 
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1. "‘Expoution : :~ See APPEAL (8). 
2, See CIVIL PRocuDURE Cope (18), (19). 
3. —m Death of Judgment debtor—No notice to representa- 
tives— 
Sale—Jurisdiction of Court—Nullity of sale—Suit for redemption— 
No prayer to set aside sale— Limitation Act, XV of 1877, Art. 12 (a). 

Where òn a decree for sale passed against the mortgagor, the 
property was bronght to sale and purchased by the decrees 
holder without notice to the proper representatives of the 
mortgagor who had subsequently died and such representa- 
tives afterwards brought a suit for redemption without asking 
to have the auction-sale set aside for irregularity :—- 

Held, that the court having had jurisdiction to execute the decree 
which was properly passed, it did not. lose the jurisdiction 
becanse notice of execution had not -been served on the 
representatives and the sale in execution was, therefore, not 
a nullity. 











4 


Heid also, that the sale was binding until set aside by due course 
of law, a suit to avoid the sale whether coupled or not with a 
further prayer for possession of the property should be laid 
within one year from the date of the sale under Art. 12(@) 
of the second schedule tothe Limitation Acte 


Where in such suit the decree-holder set up the plea that the 


suit could not be brought without a preyer for the cancellation 
of the sale, and that if such a prayer was made he had a 
defence to il, but the plaintiffs neither in that court nor in the 
two appellate courts to which the case was carried asked to 
amend the plaint. 

Held, that it would be inequitable to allow the plaintiffs to shift 
the ground and begin the case anew. 

Malkarjun Bin Shidramap pa Pasare v. Narahari Bin Shivappe ... 

&. ~:~ See ELECTION. ` f i i 

5. ———-—:—Auction sale—Leave to bid —Non-disclosure of agreement 
with third party—Dissuading bidders— Practice—Point raised for 
the first time on appeal. 

A Court of Appeal should not dispose of-a case upon points 
which were not put forward in the Court of Firat Instance 
and which the opposite party had no opportunity of meeting 
by proper evidence. E 

A judgment creditor who applies to the court for leave to bid 
is not bound “to disclose all the circumstances within his 


knowledge bearing upon the question of the expediency of his . 


being allowed to bid.” The only safe rale is that he ought 
not to make auy express or implied representation that what 
is false to his knowledge is true and so obtain the leave by 


a fraud practised upon the Court. Coals y v. eel, iL Ae Q. 


232, H. L. (B) referred to. 


368 


GENERAL INDEX, š 


bo, 
DS- 


So long as there isno breach of trust or intimidation or false- 
hood in keeping off bidders, a sale which was conducted by 
the court and had been confirmed will not be set aside on 
the mere ground that there was an agreement between cer- 
tain persons not to bid or even to discourage intending bid- 
ders from competing with them, . 

Mahomed Meera Ravuthar v. Raghwnada Atyar Appa Meikan 


* 


` Gopalan z syi 
® 


order relating to :—See Civit Procene Cope (2). 

sale|:—See Civit Procepure Cope (2). 

:—Decree—Attachment—Dismissal of application for execu- 
tion—Application after attachment raised— Limitation. 

The proper order to pass upon an application to execute a decree 
under attachment is to adjourn the hearing until the attachment 
is raised. The decree-holder has not got three years from the 
date of the raising of the attachment forthe further prosecu- 
tion of the application for execntion, but should apply for the 
continuation of proceedings without undue delay. 

Chokkalinga Pillai yv. Kwmaraswami Pillai te 


Foreign Judgment :—See TRANSFER or Property Acr (8). 

—- Will, proof of :—See EVIDENCE Act (1). 

Gaardian and Wards Act, VIII of 1890, S. 43 :—See Civit Pro- 
CEDURE Cope (23). 

Guardian, temporary -See Prenat Cope (2). 

Guardian’s authority, continuance of :—See Penal Code (2). 

Guardianship :~eSee Margrace or HINDU Winows Act. 

Hearsay :~-See Evinencr (2). 

Hereditary Office :—See Limirarton (6). 

Saanane = See Limitation Acr (7). 

Hereditary Village Servants Act, III of 1895 Sia 
S. 22:—See Revenve Recovery Act. 
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1. Bindu Law :— Adoption—Authority to one widow—Boy to be approved 
of by the other widow-~Adoption by both—Validity of adoption. 

Where the junior widow was authoiised to adopt a boy to be 
approved of by the senior widow and both received a boy in 
adoption— 

Held, that as utile per inutile non vitiatur the joining of the senior 
widow in the act of adoptiou did not make the adoption 
unauthorised and invalid. 

Channappe Nayinivaru v. Ramappa Nayiniwaru 

D, m ene =e Adoption by widow—Sapindas’ consent—Presumption 
of bone-fides—Relautionship—Onus of proof. 

The assent of the entire body of the nearest sapindas is not 
essential to the validity of an adoption by the widow of a 
decessed sapinda. — l l 


iw, 


Page. 
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j Where a widow adopts with the assent of a majority of her hus- 
band’s nearest sapindas, the presumption is in favour of the 
tona fides of the assent and the validity of the adoption, and 
it lies upon the dissenting sapindas to show that the assent 
nf the majority was improper or otherwise than bona fide. The 
onus is not upon those who support the adoption, of proving 
that tbe dissentients were actuated by improper motives, 
especially where their motives o: reasons ars unexpressed and 
go not within the knowledge of the widow who makes tRe 
adoption. 7 


° 

Semble :—The opinion of the majority either for or against the 
adoption is not conclusive. In either case their assent or 
dissent, if proved to be mala fide or improper, will be of no 
avail, 


The question as to whose assent is necessary for the validity of 
the adoption does not depend upon the degree of relationship 
between the deceased and the assenting sapinda. 


Venkatakrishnama v, Annapurnamma 








:-— Daughters’ Estate—Partibility —Alienability— Benami 


Burden of proof. ʻ 


Where a person entitled to property under the terms of au 
instrument is met by the plea that the document was taken 
benami for the benefit of another person it is for the person 
who advances such plea to prove it. 


The right to property which two daughters inherit from their 
father is not one and indivisible ; each daughter may have 
the property partitioned or may alienate her share, though 
not so as to affect the right of survivorship or the right of the 
reversioners. 

Kanniammal v, Ammakannu Ammal ... 


—— Fathers debt—Decree against father—Suit against son 
after father’s death—Cause of action— Limitation. 





There is but one cause of action against the son for a father’s 
debt, whether the suit is brought during or after the father’s 
life-time, and the starting point of limitation is the same in 
both cases. 


Hanumanta Mallesam Naidu v. Jugala Panda <a TA 





— :—Impartible Zemindari—Junior members—ilain- 
tenance—Arrears, claim for— Wrongful withholding——~Demand 
and refusal—Non-payment. 


— poe 


Mere non-payment of maintenance apart from the wrongful 
withholding of it does not give rise to a cause of action for 
the recovery of arrears and wrongful withholding may be 

8 proved otherwise than by evidence of demand and refusal. 


Page. 


73 


ts 
on 
os 


34 


ee 


+ 
~'a 


ne —-Maintenanc ce Coneubine—Claim 





vrap 


Non-payment of maintenance when due is prima facie prootof | 


wrongful withholding. 


Vi neu coe 


Semble, where the junior members of au impartible Zemindari 
. sued for partition and failed and: subsequently. brought a suit 


for arrears of maintenance, the Zemindar would haye a good:. 


defence if he could prove that he was misled .into the belief 
that the right to’ maintenance was abandoned, and he had 
consequently. faildl to. seb apart any: portion of his annual 
inftome towards such a claim. 


v 


Mallikarjuna Prasada Nayudw vi Durga Prasada Nayudu 


` 
oar 


~~ 


during the par amour’ 8 life-time, 


According to the Hindu Law, a man is under no legal obli-. 
gation to maintain his concubine, however long might pave 
been the concubinage. 


wos 


tet 


Ramanaraswy. Buchamma 
3- + 





—— :—-Maintenunce—Daughter’s marriage exapenses— 
Charge on family, property in the hands of husband’s brother-— 


ea Contract Act, 69. - 


l Property i in the hande of an undivided co-parcener of the hus- 
band chargeable with,the maintenance of unmarried daughters 
ig equally, chargeable with the.cost of their v:arriages. 


The object of specifying several persons to give agivl in 


marriage is to ensure the celebration of the marriage and has ` 


no reference to the person liable to bear the costs 


The marriage of a girl is not like her maintenance a purely 
personal matter concerning her alone; and a:Hinda ‘mother 
undertaking the duty of giving her daughter in marriage is 
herself entitled-to sue hèr husband’s brother forthe expenses. ‘ 
A Hindu mother is * interested” within the meaning of Section 
63 of the Indian Contract Act in the Pomeni of the costs of 
her daughter’ s marriage. ; 


Vaikunium Ammangar v. Kalluptran Aiyangar 


:—~Partition-— Partial partition. 


The general rule of Hindu Law ig that no suit for partition 
of a part of the family properties will lie. 


But where a part of snch properties is not immediately available 
for division by reason of being mortgaged with possession, a 
suit for partition of the-rest of the properties may properly 
be maintained. Shivmurtappa v. Virappa, I. L. R. 1. B. 620. 
followed. Mee BO ee! E © 4 
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House Trespass :—Sce Torts. fe ae TO ps 

Immor4l Condition -See Witt (1). 

Impartible Zemindari :-- See Hinpu Law (3). 

Inheritance to property of out-caste :—-See Hino Law (9). - 

Injunction :—See Crvin Procepury Cone (23), 

Insurance Company :—Agent—Contract ‘to. pay percentage of pre. 
miums-—Determination of agency—The right of ` oneni 
Duration, of right—Presumption—Frame of -suibh i 


= * 
* h t d 


+ 
The defendants, an Insurance Company, and their agent, the 


-~ plaintiff, agreed that aie plaintiff was to receive for every 
policy taken out through him 10 p. c. on the first premium 
and 5 p. c. on the succeeding ones. The plaintiff whose ser- 
vices as agent had been dispensed with by the Company. now 
brought this suit to recover his percentage of premiums which — 
had acerued due :— E 

Held, that if the contract was to continue the payments even 
` after the determination of the agency, the proper suit was not 
for the recovery of*an instalinentas if he were an assigner . 
of the premiums but should be for the recovery of damages, ` 
and that where there was no such specific vontract the presump- 
tion was that the payment of the percentage was intended tg 
continue only so long as the agency continued. » 
` Raghava Charry v, Oriental Life Assurance Company ... Ho _ 256 


Insurance Company, liability to pay tax:-—See Districr 
& -  Mounicipanities Act (2). . 

Interest from date of suit:—-See ArrEAL (4). ee ha ks 

Interest post diem—wWo express stipulations—Construction. of inst t- 
= ment— Contrary intention. 


Where no provision is made i in an isikuna for post diem inter- 
est, nor, on the other hand, is there any indication that there 
is to be no interest after the due date, the proper rule of con- 
atruction is that so long as the debt is improperly withheld, 
interest should continue.to run at the same- rate. 


Namburi Ghantiah v. Saladi Papiah... ings F ied? 10 


International Law :—See Crvit Procupure Cope (6). 

Irregularity :— See Morraace DECREE (1). 

Joint trial :—See CRIMINAL: PROCEDURE Cons (1). 

Judgment creditor, duty of, in applying for leave to bid :—See 
EXEcurion (3), 

1. Jurisdiction :—See Acr XVIIL or 1850. 

2. See Crvin Courts Acr, III or 1873. 

3. ——— ipee Crvi Procepurs Cops (5) & (29): 

4 meam ~~~. See EXECUTION (3). pie 

8. m :— See TRANSFER oy Proverty Act (8). 

G. —~——-——---—__—— :—_See PROVINCIAL SMALL Cause. Courts Act. . S 


a 





a 
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m, Jurisdiction :—See TEMPLE COMMITTEE. 
8. to revoke bail order :—Sec RIMINAL PROCEDURE 








Cove (2), . 
Kanom, validity of :—See Cvit Procepurs Cove (21). 
Kanomdar’s right to cut and remove trees:—See MALABAR 
Law (3). ‘ 
Karnavan’s right to adopt:~-See Matasar Law (2). 
Kattubadi—Chearge—Charge claimed in plaint—Not traversed in written 
* statement— Issue raised and considered. r 
In tue absence of a contract or usage to the contrary, Kattu- 
badi is not a charge on the land. I. L. 1%. 22 M. 11 followed. — 
Where a claim to recover the Kattubadi on the security of land 
was not traversed in the written statement, but an issue 
covering the point was raised and both the courts below had 
considered the question:—- 
Held, that the claim could not be deemed to have been admitted 
and the case disposed of on technicalitics of pleading. 
Lingam Krishna Bhupati Devu v. Vikrama Dewa 


Kidnapping :—See Inpian Penar Cope (2). 

Lien :—See LINITATION Acr (3). ; 

Leave tomppeal—is it equivalent to an appeal :— See Civis 
PROCEDURE Cop (27), ° 

Leave to appeal to Privy Council in cases of malicious 
prosecution :—-See MALICIOUS PROSECUTION. 

Leave to bid :—See Execution (5). 

Legal Practitjoners’ Act :—Legal practitioner—Buitor— Petition to 

Court—Improper language—Procedure. 


Where a petition conched in very improper and disrespectful 


language was presented to 4 court by a legal ‘practitioner in 
the capacity of a suitor :— 


Held, that so long as it was possible to take cognisance of the act 


as one done by a suitor, proceedings should not have been 


taken against him under the Legal Practitioners’ Act, the 
offence not being per se such as to disqualify him from con- 
tinuing to be a practitioner, 

Thorburn v. Venkata Rao 


Letters Patent :—See CRIMINAL Procepure-Conk (1). 
Lex Suitus :-—See TRANSFER or Property Act (8). 


1. Limitation :—2Zndorsement of payment under hand of debtor~No 
actual payment. 


In order that an. endorsement of part payment upon a bond 
should operate to save limitation, it is not necessary that there 


should be any actual payment; it is enough that it is intend- 
` ed to operate as a payment, 


Thesiga Aiyangar-v. Srinivasa Mudatliar 
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2. Limitation :—See Execution (8). 
3. mt m :— See Hindu Law (4). 
A meee ————— See Rent Recovery Act (1). 
5. ~ : ~ See Species? Renter Act (2). 





6. -——— 
—Swit for rusum—Rate— Rate of payment to predecessor— Period of time 
to be taken in computing limitation. . : 

In the cage of successive holders of a hereditaey office, in the 
absence of any fraud or collusion, a predecessor fully repre 
sents his suc®essors for purposes of ves judicata and limitation. 

Radhabai v. DesivpandegI, L. R, 9. B. 198 followed. 

Where for 30 years a rusum payable to the holder ofa heredi- 
tary office was being paid at the rate of 2 annas and the plain- 
tiff who came to the office within 12 years of this suit claimed 
it at the rate of 4annas as being the proper rate :— 

Held, that in the absence of fraud or collusion the period of time 
during which the payment was being made to the predecessor 


at the rate of 2 anpas, must be considered in computing limita- 
tion, and that the claim as tothe additional two annas, if if 


ever existed, must be held to be barred by limitation, 
Veerabhadra Varapraseda Row v, Vellanki Venkatadri ... Sia 


1. Limitation Act :— Fathers debt :--Son's liabitity—Same cans. oj 
action, 

The obligation of the son to pay the father’s debt under the 
Hindu Law arises simultaneously with that of the fother and 
is extinguished with it. 

The same period of limitation is applicable in both oases, and 
when the suit against the father is barred, it is equally barred 
against the sons. 

Abboyi Naidu v. Ponrangammal th sais sua 

-e~, Art. 12 (a):—See EXECUTION. 
, Art. 97 :—See Crvin Procepure Cone (11). 
, Arts. 111, 116 and 182 :— 
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3. 











sale deed—Covenant to pay. 
A suit to recover unpaid purchase money on the security of the 


property sold is governed by Art. 111 of the second schedule 
to the Limitation Act and not by Art. 182. 

Natesan Chetti v. Soundararaja Atyangar, I. L. R. 21 M. 141 
followed. Har Lal v, Muhamdi, I. L R. 21 A. 464, dissented 
from. 


Where the vendor had executed a registered sale-deed to the 
purchaser which recited that the consideration had been 


prid :—- 


Held, that there was no agreement to pay in writing registered, 


and that. Art, 116 had no application to the case. 


:—Hereditary ofice— Predecessor, how far bound by acts of 


Action for unpaid purchase-money—Lien on property sold—Registercd. 


114 


248 
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Page. 
KrishnanNambiær v. Kannan, I. L. R. 21 M. 8, distinguished on 


the ground that the covenant for title in the conveyance, 
while a covenant to pay would arise only by the contract of 
partics. 


Uthanganakath Avuthala v. Dayamma pa me l a 349 
4. — 
5. 





, Art. 112 :—See Civit Paocepurs Cone (14). | 


——, Art. 113:—Specific performance—Contract— l 
Awarde-Suit upon the award, f 





An award is nota contract, nor a suit to wearer imimoveabie 
properties adjudicated by an award a sui? for specific perform- 
ance ofa contract within the meaning of Art. 113 of the 
second schedule to the Limitation Act. 


A suit to recover immoveable property to which the plaintiff be- 
caine entitled by virtue of an award is governed either by Art. 
144 as being a suit for possession of immoveable property, or 
by Art. 120 as being a suit to enforce an award for which no 

t special period is prescribed by the schedule (the court being 

inclined to prefer the former view), and in either view a suit 
brought five years after the award is not barred by limitation. 


Sor®ivalts Ammal v. Muthiah Sastria/ 
e 





——, Arts. 120, 125 :—Alienation by widow—Swit 
to declare alienation not binding—Reversioner not newt entitled to pos- 
session. 


Where a reversioner who brings a gait to avoid an alienation’ by 
a widow ts not the person entitled to possession of the proper- 
ty if the widow died at the date of the suit, the article of the 
Limitation Act applicable to the suit is not 125 but 120, and a 


suit brought more than 6 years after the date of the alienation 
is therefore barred. 


Kalavathal v. Thirwppatthi Pallavarayan uae oF 
7. eee, Arts. 124 and 144 :— Origin of the endow- 


ment——Presumption— Hereditary office —Trust property— Altenation— - y 
Adverse possession. 


- In the absence of any special custom, the alienation of a heredi- 
tary right to manage an endowment or of the properties attach- 
ed thereto, is invalid. 


Rajah Varma v. Ravi Varma, Ín R. 41 A 76 followed. 


In the absence of any evidence as to the origin of an endowment 
managed by hereditary trustees, the presumption is that is 
was a gift in fee simple from the fonnder to the trnstee, and as 
under the Hindu Law, successive life entates cannot he validly 
ereated; the successive trustees canuot be said to hold per 
formam dons, but only from or through their predecessors, - 
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Where the hereditary trustee of an endowment illegally transfers 
è his right of management and the-property belonging to the 
endowment, the possession of the alienee becomes adverse to 
the alienor as well as‘to those who may be entitled to come in 
after him, and a suit to recover the office and the properties so 
conveyed will be barred if brought by the next trustee more 
than 12 years after the date of the alienation, respectively 
under Arts. 124 and 144 of the Limitation Adb, 
Per Curiam :—In regard to the law of limitation there is no 
distinction b&tween the hereditary office and the property of 
the endowment; Ast, 124 of the Limitation Act will alike 
apply to both the office and the property. 
Obiter :—-Where the guardian of a minor alienated the minor’s 
right to an office and the property- attached to it, the minor 
should bring a suit to set aside the alienation within $ years 
of his majority or his right will be barred under Art. 44 of the 
Limitation Act. 
Ganasambanda Pandara Sannadhi v. Velu Pandaram say 29 


8 m<, Art. 139 :—Tenancy from year to year—BRepudi. 
ation of landlord’s title—-Option to evict—Subsisting tenancy— Adverse 
Possession. e 
The relationship of landlord and tenant does mot cease on the 
mere repudiation of the landlord's title by the tenant. On , 
such repudiation it is open to the landlord to evict the tenant 
without any notice to quit. But until the landlord in some 
way indicates his intention to put an end to the tenancy, the 
tenancy subsists. 
Where in 1871 a tenant from year to year to the knowledge of 
the landlord repudiated the landlord’s title and set up a right 
of permanent occupancy, and the landlord did nothing to 
show his intention to determine the tenancy until in 1895 he 
gave a notice to quit and brought this suit in ejectment:— _ 
Held :-—That the tenancy had not determined in 1871 and that 
the suit was not barred under Art, 189 of the Limitation Act. 
Srinivasier v. Muthusami Pillai ` ua ms we AB 


, Arts. 178 and 179: Application Sor eng- ee 


ible <M ltoaten to take a step' in aid of exectition. 


Art. 179 of the second schedule to the Limitation Act prescribes 
limitation only for applications for execution and not for appli- 
cations to take a step in aid of execution. 


Where on the 4th November 1895 the decree-holder applied to 
‘the court to “f attach and get” money in the hands of the Salt 
Department belonging tothe judgment-debtor, and the Deputy. . 
Collector iv reply to an order under section 272, Civil Proces, 
dure Code, having on the 29th ‘April 1898 informed the Cours. 
that the Department had Ra. 62 2, as. 14, p- 1, belonging to. 
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him, the decree-holder again applied to have the money paid 
to him on the 12th December 1898:—~ . 
Heid, that the application of the 12th Decegnber was only to take 
a step in aid of execution and was not barred under Art. 
179. 
Held. also, that if Art. 178 applied to the case, the application 
would not be barred as the right to apply for payment accrued 


ouly on the 29th April 1898 wher the amount available for pay- , 


ment was first ascertained. ` e 
Venkataramanamma v, Purushottam .” 
„Art. 179 :-—See CIVIL oe ConE (21). 


Local Board’s Act, ©. 57 :—Land cess--Levy by the Collector—Pay- 
ment over to the District Fund--Suit by Inamdar against President of 
the Local Board—Lia'‘ility of the Board, 

Where the District Collector after duly taking re under 
the Local Board’s Act collected land-cess from an Inamdar and 

paid it over to the District Fund, and the Ijamdar brought, a 

guit to recover the money from tbe President of the Local 
Board on the ground that it was illegally collected from 
him :— 
Heid thot the wrong, if any, done to the plaintiff was done by 
the Collector, that he had therefore no cause of action against 
° the President of the Board, and that the payment of the money 
to the Board would not confer auy cause of action which he 
-had not before, l 
Sri Raja Ramachendra Suru v. President, District Board of 
Ganjam TA or a 

Magistrate, liability of:—-See Act XVIII or 1850. 

Mahomedan Law :—Dower, nuture of —Pr ompt or deferred—Preaump- 
tion. 

According to the Mahomedan Law, dower is, in the absence of a 


contract to the contrary, prompt and exigible on demand. 
6 M. H. C. R. 9 followed. 
Masthan Sahib v. Assan Bivi Ammal .. 





Maintenance :—See Hinpu.Law (5), (6), (7). 

-m arrears of:--See Hixnu Law (5). 

of concubine :— See Hixpu Law (6). 

Majority, suits by, sustainability of:—See TEMPLE COMMITTEE. 
1, Malabar Law :—Acquisitions ty a member—Self-acquisition— 








Putravakasam lands. 

The self-acquisitions of a member of a Malabar Tarwad, in the 
absence of any disposition by him during his life-time devolves 
not npon his heirs but upon the Tarwad. 

Kallats Kunju Menon v. Palat Erracha Menon, 2 M. H. C. R., 162, 

Vira Rayan v. Valia Rani, I. L, R, 3 M., 141, and Ryrappan 
l Nambiar v. Kelu Kutrus, Ib. 4 M., 160 referred to, 
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But where the acquisitions are made by him with the aid of 
eo Putrovekasam lands, they’ devolve not upon the. tarwad bat 


upon his sister and her children in accordance with the line of 


devolution prescribed*hy the Maromakkatayam Law. 
Komu Nair v, Ittiatha Amma cue Per ees 
2 —— ee :— Adaption-—Powers of Karnavan— Consent of 
Junior members—Custom. 

In the absence of clear proof of any custom i the contrary, a 
Karnavan of a Malabar Tarwad cannot adopt and bring strat 
gers into thé family without the consent of the junior mem” 
bers, if any, who mag survive him and become Karnavans of 
the family, 

Semble, that a Karnavan is only thé manager of the family and 
cannot alienate family property without the consent, not to 
be unreasonably withheld, of the ANMONTAVANA, 

Raman Menon v. Raman Menon > a. 











8. 


to cut and remove tregs. > 


e 


A Kanomdar is entitled, during the period of his occupation, to 
remove and appropriate to himself any trees that he has him- 
self planted, provided he leaves the land substantially in the 
state in which he received it. 

Vasudevan Nambudripad v. Chathoo Achan .. 


+ 
Malicious prosecution :—Malice—Reasonable and probable cause— 
Burden of proof--Leave to appeal to Privy Council—Practice. 
Tn an action for damages for malicious prosecution, the onus is 
. on the plaintiff to prove that the defendant was actuated by 


malice and, had no reasonable and probable cause for the . 


institution of proceedings against the plaintiff. 

‘Where the same tribunal discharges the functions of Judge and 
Jury, the existence of reasonable and probable cause is a ques- 
tion of fact; and leave to appeal to the Privy Council should 
not be granted if the only question involved was as to the 


existence of such cause and there were concurrent findings 
upon it. 


Mody v. The Queen Insurance Company soe 


Manager :—See C1vin Procepure Cong (6). > : = 


Marriage of Hindu Widows, Act XV of 1656, S. 3: :—Quárdian- 
ship—Priority, .-— - 


A romarried Hindu widow is postponed as guardian to her amine 

~ children to the relations mentioned in 8.8 of Act XV of 1866. 

She may be appointed guardian if the District Judge is of opinion 

that the minor’s interest requires it. But it cannot be done 
without notice to the other relations if any sneh exist. 

Muthian Puniyan v. Kart Pillai Ammal - 


d 


:— Trees planted by Pn ale oes right * 
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Meeting :—Sce TEMPLE COMMITTEE. 
Mesne profits :—See Civ, Procepure Cone (1) (18). 
Mis-joinder :— See Transrar‘or Prorerry Act (1) (3). 
= of Appellants :—See Arrsar (2). 


Mis-joinder of parties and causes of action—Archakam `ofice— 
Worship by turns——Interest in daily offerings. 
e 





Where several archakas of atemple doing duty by turns, having 
been evicted by the dharmakarta from the temple, jointly 


Brought a anit to recover the shate of the emoluments apper- 
taining to the archakam office. 


® + 
Held, that as they were all jointly interested in the daily offerings 
of which the emoluments consisted, the suit was uot bad for 
misjoinder of parties or. causes of action. 


Heid also, that, on this question of misjoinder, there was no differ- 
ence between a suit to recover past emoluments and one to res- 
‘train the defendant by an injunction from interfering with. the 
performance of their duties or enjoyment of the emoluments in 

“future. 

Semble, that so far as the dharmakarta of the temple was con- 
cerned, the archakam office which the plaintiffs were entitled 
to enjoy by tyrns was one and’ indivisible and that in that 
view also the suit would not be bad for mis-joinder. 

Rangacharyulu v. Venkata Chinnayya Rao Bahadur 

Mortgage :—See rvit Procepure Cone (11A.) 


2 : Suit upon first mortgage—Sale—Purchaser put in posses- 
sion—Second mortgagee not a party-—Suit wpon second morigage— 


Sale sibject to purchasers rights- Possession, right to, as between 
purchasers. 








Where a first mortgagee purchased the properties in execution 
of his mortgage decree and obtained possession of the same 
without making the second mortgagee a party to his suit, and 
the secoud mortgagee having instituted asuit to which he 
made the purchaser 2 party and obtained a decree for sale 
subject to the rights of such purchaser, und purchased the 
very same properties in execution of his decree :— 

Held, that the rights of the first mortgagee-purchaser, subject 
to which the properties were directed to be sold, included the 


right to remain in possession until redeemed in a proper suit 
framed forthe purpose, and that the second mortgagee-pur- 
chaser was, not entitled to obtain possession of the property 


in execution. 


Atak owel Karim Rowthan y, Abdulla 


aan ane eon 


Mortgage decree—Decree for sale—Order by consent that an item should 
be sold last-Assignee of decree—Sale of the item—Ivregularity. 


Pages. 


. 418 


347 


te 


Rayilu Pattar v. Narayana Pattar 


' GENERAL INDEX, 


d 
2 s 
The assignee of a decree takes it subject to all equities or limi- 
e tations attached to it. 


Where after a decree for sale an order was passed with the cou- 
sent of the decree-bSlder that the item of property in the 
hands of one of the judgment-debtors should be sold last :— 


Held, that the order was binding upon the assignee of the decree 
and that the sale of that property in contravention of the 
terms of the order was invalid and should bé set aside. 

Subbaraya angar v. Srinivasa Raghavaiyangar i a 


a: Decree for sale—No order absolute— Judgment- 
debtor's knowledge of intended sale—No objection-—- Waiver. 


Although an order absolute for sale of mortgaged properties is 
in strictness necessary, where the judgment+=debtor was awire 
of the intended sale and even applied for an adjournment of 
it, but did not object till after it had taken place :— 


Held, that the sale could not be set aside specially as there was 
no allegation of damage. 


Mortgage deeds :—See Evipency (1). 


Notice :—See District Municiparities Act (1). ad 


Notice to quit:—Sce Texasoy Ar WLL, 


‘Negligence :-—Sce Srecizic Perrormance (8). - 


Opinion evidence :—See EVIDENCE (2), 


Onus of proof :—Sce Hindu Law (2) (8). ® 


nt an aeaaee: See MALICIOUS PROSECUTION, 
Order :—See Civin Procepure Cone (24). 


Order absolute, necessity for :—Sce MORTGAGE DECREE (2). 
Outasts, to claim to inherit :--See Hinpv Law (9). 


Pardon, illegal tender of :—Sce Crna Procepure Cope (1). 
Parties :—See Hinpu Law (8). - l 


Partition, partial:—See Hinpv Law (8). 


Patta, tender of :—Sce Rent Recovery Act (1). 
1 Penal Code, Ss. 109, 161 and 384:—See CRIMINAL PROCEDURË 


Cope (1). 


2 umm —, $8. 361, 363 aiid 366—Kidnapping a girl from guardian 
for marriage—Temporary guardian—Continuance of the authority 


of original guardian. 


The guardianship of a petson to whom the custody of the minor 
has been delegated for a limited or temporary purpose does 
hot exclnde the authority of a superior legal guardian and‘ in 
matters outside the scope of the delegate’s authority, tlie mi- 
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a 
nor is, in law, in the custody or possession of such superior 
guardian. l 
Where, therefore, with the connivance of a temporary guardian, 
a minor girl is taken from his custody for a purpose for which 
he is not authorised to part with her, such taking constitutes 
the offence of kidnapping from the guardianship of such supe» 
rior guardian ; and the temporary guardian isin such cases 
guilty of abetmerit. 
Reg. v. Avasarala Jagannatha Row 


Possession, right to, as between purchasers :—see Morraaar 
(2). ° 
Practice :—See Maticious PROSECUTION. 
—— := Hee Execution (5). 
Presumption :— See FNSUBANCE COMPANY. 


——- :-§ee MAHOMEDAN Daw. 
of bonafides :—Sce Hinpu Law (2). 





Procedure :—See LEGAL Practitioners’ Act (2) e 


~—~ in Suits between land-lord and tenant :—See Crvin 
ProcepurE Cone (3). 


Provinciel Small Cause Courts Act,IX of 1887, S. 23.—Order 
returning plaint for presentation to regular Courts—Finality of order 
© —Jurisdiction. 


An order under S. 28 of the Small Cause Courts Act, IX of 1887, 
returning the plaint to be presented to the regular Courts is 
final aad has the effect of conferring jurisdiction on the 
regular Courts. 


Mahamaya Dasya v. Nitya Hart Das, Ib., I. L, R, 28 C., 425, and 
In re. Hansambhat Abdulabhat, Ib. 20 B., 283 followed. 


Shamshudin Rowthan v, Asa Bivi Ammal a bes 
Putravakasam lands :—See Marasar Law (1). 


Reasonable and probable caus@:—See Mantcious Prose. 
CUTION. 


Redemption, claim to, in partition suit not allowable :—Scee 
EVIDENCE (1). 
-———— decree :—See TRANsSTER oF Proverty Acr (5), 
Registration Act, Ss. 21, 22,76 (a) & 77— 
Description of Properties—Refusal to accept—Refusal to régister. 

The description of properties dealt with by a document for the 
purposes of the Registration Act need not be local. It is 
enough if it be such as to clearly identify the properties 
veferred to by the instrument, 

S. 77 of the Registration Act has application not merely to cases 
in which the Registrar has refused to register a document, 
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Biss also to cases in which the Registrar has refused to accept 
it for registration. 


Where i in a dead of partifion of “family properties ” between a 

father and two sons, there was originally no schedule of the 

- properties and it was subsequently at the requisition of the 
Registrar produced along with the deed for regéstration :— 


Held, that the schedule of the properties was umnecessary and 
that the document should have been registered without it. e 


Narasimha Naydhevarw v. Ramonujama Rao . 
Regulation VI of 1831 :-“See Revenue Rent Act. l 
1. Religious Endowments Act XX of 1863.-- Temple Committee— 


Order by some members-—Sutt by others for declaration of its 
invalidity— Cause of action. 


A n 104 


Where majority of the members of a temple Committee passed 
on their own responsibility a resolution dismissing the trustee 
of a temple and daypointing another in his place withort con- s 
vening a meeting and against the opinions of the other mem- 
bers, and proceeded to enforce such order by directing the 
new trustee to be put in possession, the latter are entitled to 
bring a suit fora declaration that the order so passed and 
sought to be enforced was illegal and invalid. , 


Kemble, that if there had been nothing more than @ mere reso- 
lution, the other members would have had no cause of a.tion 


so long as they were not in any way excluded from the 
deliberations of the Commitee. 


Lakshminarayana Aiyar v, Thandavaraya Pillai . ua see 100 


D seach 
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for sanction to sue. 


Sanction under S. 18 of Act XX of 1868 may be given for a suit 


to remove not only 2 trustee but also a trustee or manager 
appointed by a temple Committee. 


Shanmugam Pillai v. Sankar amurti Mudatiar ies ote 109 


ps gna 


S. 41:—Trustee— Voluntary contribu- 
tions—Festivals—The right of the trustee reject contributions—-Ciwil 
Procedure Code, 8.11. 


Where it has been customary: for the „worshippers to offer, and 
for the trustee of the temple to receive, voluntary contribu- 
tions for the due performance of certain ceremonial obser- 
vances, it is not open to the trustee to reject the offered contri- 
butions and refuse to ‘perform the ceremonies at his whim and 
pleasure. ; i , 

Per Subrahmania Made d. aa though there is no custom, 
if voluntary contributions are offered for the benefit of the 
temple and for purposes not inconsistent with the asage of the 
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institution, the trustee is bound to receive them. Ifhe refuses 
to do so unreasonably or with a wrong motive, the persona in- 
terested in the temple may bring a suit to compel the trustee 
to receive and to apply them for the pu»sposes for which they 
are offered. l 


Elayalwar Reddiar v. Namterumal Chetty e di ade 


EN cee a, 4lLand 18:—See Crvin Procr- 
DURE Cope (5). ° 


Remand :—See Civin Procenurse Oops (7). è 





——:—B8ee Civit Paocepure Cone (13). e 
for re-trial :—See Civin Procepure Cons (25). 


Rent Recovery Act VIII of 1865, Secs. 9 and 51 :—Tender of 
Patta —Refusal to accept—Swit to compel acceptance—Cause of 
action—Limitation. 
When the landlord tenders a patta and the tenant refuses to 
accept it, the cause of action for a summary suit to compel 
gcceptance of [patta does not arise eoinstanti, but only after 
the lapse of a month from the date of the tender; and a sait 
brought more than a month from the date of the refusal to 
accept but within two months from the date of the tender is 
therefore within, time. 





o Munisami Naidu v. Krishna Reddi ... w a ias 
aaeeea eee res meaner Sy GO iaee See CIVIL PROCES 





DURE Cope (3). 
Rent suit :—Cavge OF ACTION. 
The cause of action for a suit to recover rent arises when the rent 


becomes payable when a contract exists according to the cona 
tract, and in the absence of @ contract according’ ta usage. 
Rama Naidu v. Srimahant Ramakissart Doss Ji Varu m an 

Retrial :~-See Crimmnat Procepurs Oone (26). 

Reversal :—See Civin Procepurs Cope (7), 

Revenue Recovery Act It of 1864, S. 52-— Pillage servants—Swa- 
tantrams—Common charges-—-Change of system--Landlord’s under- 
taking to pay—Liability—Summary procedure-—Regulation VI of 
1831— Dispute as to the person liable—Stoppage of proceedings till 
settlement by suite-Act IIT of 1895 (Madras) S. 22—-Suit by servants 
barred—Dues whether “ payable’ ~ Applicability of B. 62, Act II of 
1864, 


The swatantrams or fees due to the village servants in the Riva- 
ganga Zemindari were being paid from time immemorial from 


the gross out-turn of the orops under the head of common char- . 


ges: From fasli 1300 this system was changed by the lessees of 
the Zemindari; the tenants were asked to bring the paddy to the 
granary and the lessees undertook tojpay the swatantrame them. 
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: Page. 
selves. This was done without the consent of the village ser- 


vants, but, though with some reluctance, they acquiesced in this., : . 
arrangement A part of the dues for faslis 1800 to 1302 
having remained unpaid, the Revenue officials made a demand 
at the request of the servants and finally recovered the money 
by summary proceedings. The lessees who had paid the 
money under protest brought this suit to recover the money 
on the ground that they were not liable anù they had not 
collected the dues from the tenants :— -° 


+ oy 


ô ; 
Heid, that in the circumstances of the case the lessees had made 
themselves liable and that the money was rightly recovered 
from theme : 


Held, also that the dues were recoverable as dues, not as dam-- 
ages, and that the summary procedure prescnmbed by §. 52 of 
Act II of 1864 was rightly resorted to. 


Where there is a dispute as to the person liable to pay the fees, 
the Collector may, if he thinks necessary, stop proceedings till 
the matter is settled by a suit under the Regulation VI of 
1831. But if he is satisfied that the liability rests on a certain 
person heis not bound to take that course ; but may proceed to 


recover the dues from such person. l ii 
s 


The arrears of dues having been collected by summary procedure 
more than 3 years after they accrued due, it was contended 
that as asuit by the servants themselyes would have been 
barred onder Act ITI of 1895, the dues were not “ payable” 
within the meaning of S. 52 of Act II of 1864:— © 


Held, that under S. 22 of the former Act nothing in that Act 
affected the provisions of 8. 52 of Act [land that the objection 
was, therefore, without foundation. 


n. G, Orr, v. The Secretary of State for India or obs 261 


Review— Second Appeal— Discovery of fresh evidence—Notice to other 
side—Ulira vires. 

Per Subramania Aiyar J.:—A decree passed by the High Court 
on second appeal may be reviewed on the ground of the dis-. 
covery of fresh evidence uot known to the party at the time 
of the suit or appeal, Even if the law were otherwise an order 
granting a review on that ground is not ultra wires ofthe 
High Court, And where the order was granted after notice to 
the other side, it cannot afterwards be impugned on the ground 
of such illegality. 


Per Davies, J.:-~No review of a decree on second appeal can be 


granted on the ground of the discovery of new and important 
evidence. 


5M. H.C. R., 454, and I. L. R. 18 M, 480 followed. 
parlam Mahade, v. Ramakrishna Mudaliar - ... 
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Sanction, application for, to sne:—See Runiciovs ENDOWMENTS 
ACE (2). 7 


i. Second Appeal :—Sce Crvit Procepurs Cône (8) (26). 
2. 


Secondary Evidence :—See Evipence Act (1). 





——m See REVIEW. 





Security, subsistence of :—See SPECIFIC PERFORMANCE (8). 


Small Cause Courts—suit of the nature—cognizable by :—See 
Civit ProcepvrE Cope 126), a 


1. Son’s liability for father’s debts :—See’Hinpu Law (4). 
2. 
1. Specific Performance :—Sce Civit Procepure Cops (11). 
2. 

3. -— 








See Limrration Act (1). 





See Limitation Aor (5), 





ants nmemnnontract of sale—Payment of purchase money in 
Cowrt—Morigage upon the properties—Duty of discharging 
mortgay e—Negligence-—Subsistence of security. 


Where in æ suit for specific performance of a contract of sale 
brought against the morigagor and mortgagee of certain 
p&perties, 4 person obtained a decree, and in pursuance of the 
order of the court paid the whole purchase money into court 
to the credit of the mortgagor, and the mortgage remained 
unsatisfied :— 


Held, that it was the duty of the purchaser and ‘not that of the 
mortgagee to see that the money deposited in court was first 
applied in discharge of the morigage, and that the mortgagee 
was, therefore, entitled to the benefit of the security. 


Kandasami Gramani v, Jagadumba Ammal 


1. Specific Relief Act, S. 42~— Suit for cancellation of document— 
Declaration— Consequential relief—Court Fees Act, 9.7, cl. 4(c) 
—Stamp. 


A suit for the cancellation of a document is not a suit for mere 
declaration without consequential relief and is not incapable of 
valuation, 


Such & suit falls within the terms of S. 7, cl. iv (c) of the Court 
Fees Act, and the court-fee ought to be calenlated upon the 
amount at which the plaintiff values the relief sought. 


Tt is only where the subject-matter of the appeal is not the same 
as that of the suit that the appellant can, under the penulti- 
mate paragraph of the section, put a valuation different from 
that adopted by the plaintiff. 


Kamiya Mavali Vv. Meenanmvmal g aaa aoe aun x Veta 


í 
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Suit to declare an appointment invalid—Conse- 
quential relief—Amendment— Limitation. 


A person appointed to tHe office of pattamali, by four out of sevon 
trustees of a temple, having taken possession of the temple 
„accounts, jewels, &c., the other three trustees brought an 
action to have it declared that the appointment was invalid. 
On objection taken by the defendant that farther relief should 
have been asked for, the plaint was amended by the additips: 
of a prayer t8 recover possession of accounts, &c. The District 
Judge held that, as tif» amendment was made more than three 
years after the date of plaint, the suit was barred by limita- 
tion, 


Held on appeal, that independently of S. 42, Specific Relief Act, 
a suit fora declaration of the invalidity- of the appointment 
would He (cf. Fischer v, Secretary of State, 26 I. A. at pp. 27-28); 
that even if S. 42 had any application to the case,the possession 
of the appointee Being merely the possession of a servant qf 
the temple, no prayer for the recovery of possession was neces- 
sary; and 


that the amendment being thus an unnecessary surplusage@no 
question of limitation could arise in the case.* 
Janardan Shetty Govindarajan v, Badava Shetty Girt su 


Stamp :—See Speciric Reuter Act (1). 


Stamp Act :—Agreement to givea mining lease—Several lands—Several 
owners—Agreements one or many-—Duty payable, 


Where a Company having obtained the permission of the Secre- 
tary of State for conducting mining operations over a certain 
area entered into one single agreement with the various 
owners of the area by which the owners conferred upon them 
the right to prospect, purchase mining rights, &o. 


Held, that there was not one but several agreements with several 
persons in respect: of distinct properties, and that not one but 
as many half rupee stamps should be paid as there are owners 
or gets of owners entering into the agreement with the Com- 


pany. 
In re Body Naickan and Best Y Co. n, raa ka sas 
“Step in aid of Execution,” application :—Scee LIMITATION 
Act (9). 
Suit, frame of :—See INSURANCE COMPANY. 
Surety, discharge of :—See Arrear (2). 
‘Swatgntrams :—See Revenve Recovery Act. 
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1. Temple Committee :—See Reticiovs ENDOWMENTS ACT. 


2. 





—— Majority of members, suit by—Sustainability of 
suit i . ` 

A. majority - of -the members: of a temple committee cannot 
maintain an action on its behalf without the concurrence of 
the other members. 


Bangaru Aiyar v. Siva Subrahmania Pillai... igs ae 


Tenancy ‘at will :—Death of the Landlord—~Hjectment Gy liidioi d’s 
successor— Notice to quit, necessity for. ẹ 


Where a tenant was holding over after .the expiry of his term, 
the landlord died and his successor brought a suit in eject- 
ment :— 


~ 


Held, that the tenancy-at-will created by the holding over was 
determined by the death of the landlord, and that whether in 
this country a previous demand for possession is necessary 
Por the determination of a tenancy-at-will as is is in England 
or 2 suit for possession is itself a suficient notice as laid down 
in Ram Lat Pattak v. Devia Nath Pattak, I. L. R., 28 C. 200, in 


either view, demand for possession was unnecessary. 
+ 
Chemminian Pockan v. Udayavarma Valia Rajah 
© n 


-o i s : 
Tenancy from year to year -—Liiration Act XV or 1877 (8). 


Toxrts— Government channel—EHasement—Contract-——Negligence of agen f 


Damages Idability of agent, 


The right which a ryot o¢cupying wet lands in a ryotwari village 
enjoys, of taking water from a channel in charge of the 
Government is not a right of easement bot one which origi» 
nates in a contract between the Government and the ryot. 


t 


Where the negligence of the servant of one of the' parties to a 
contract results in a breach of contract, an action for dam-' 
ages for such breach may-lie against the principal; but no suit’ 
will lie against the servant for damages caused by his negli- 


gence. ý a 


Where according to custom the plaintiffs lands were entitled to a 
supply of water up to the Ist May of each year and the Tahsil- 


dar closed the channel fifteen days too soon, but without any 


malice or inténtion to cause harm to the plaintiff :— 


Held, that the plaintiff whose right to the water of the channel 


was. based upon a contract with the Government might have . 


had a cause of action against the Government, bub that:be. 


had none against the Tahsildar. who was only their agent. |.. 


- 


Page. 


201 


‘GENERAL INDEX. 


Sembie, if the act had been done maliciously, the plaintiff would 


* heave had a cause of action against the Tahsildar. 


Chinnappa Mudaliar, v. Sikha Naickin 


+ 


B, — u House trespass and adultery —- Damages —At- 
tempt to commit adultery. | 


Where a suit for daniages for house trespads aad adultery was 

-g dismissed on the ground that though the motive of the tres- 
. pass was adultery, yet adultery had not actuallay beerconi— 
mitted. ` a oe ae 


Held, that the plaintiff was entitled to damages for house tres- 
pass and that the intention to commit adultery should be taken 
intu Consideration in assessing the damages. 


Semble, that a mere attempt to commit adultery is not an 
acrinable wrong apart from the house tréspass. 


Kathappudayan v. Muthappudayan j eas 


Traffic in litigation :—See Transreg or Proruaty Acr (8). i 


1. Transfer of Property Act, 5. 53 :—Fraudulent transactions -- 
Misjoinder of parties and causes of action— Attachments by 
diferent persons in execution of different decr ees—~Suit to carel 

jg both. : 


Where a transaction is not a mere cloak bat a real tr ansaction 
for valuable consideration, there cannot be said to be want of 
good faith within the meaning of the wordsin 8. 53 of the 
Transfer of Property Act so as to make the tr&nsaction 
voidable under taat section. a 


Two different persons obtained jenes against the same person - 


and both attached a certain property as his in execution of 
their respective decrees. A. third person put in a claim to 
the attached property under S. 278, Civil Procedure Code, as 
' against one of these attachments and the claim was dismissed. 
In-a suit to set aside the attachments by both: the creditors 
and to have it declared that the property ores to the’ 
claimant :— 


i Held, that the suit was not bad for misjoinder of parties or - 


` causes of action and that it was maintainable. in that form. 
Raghwnath Mukund’ v. Sarosh K.. Spei I. L. R, 23 B. 266, 

followed. 
Manikapalli Ramayya Vs Chinna Rangayya .. 
a. 
3. nr eS. BB: —Contributscon—Suit for Salé—Mis- 
joinder-—Civil Procedure Code, 8.438—Distinet imstruments— 








es TD 
io, 


S. 60 :—See Crvin Procepure Cope (19). 


è 
e 


Diferent causes of auction-—Inter est-——Enhanced L rate—Receipt at 
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the lower rate Waiver—Bale in execution of first mortgage— 


Purchase by second mortgagee—Equity of redemption. 


The rigbt to contribution under 8. 82 ofethe Transfer of Pro- 
perty Act arises only when the owner of one of several pro- 
perties subject to 4 common debt redeems the mortgage by 
paying off the débt. But when the mortgage has not been 
redeemed and ong of the properties has been sold in execution a 
of the decree obtained on such mortgage, there is no right to 
contribution in favour of the owner of sucheproperty as 
against the owners of other properties forming part of the 
security. 


The mortgage of several items of property cannot bring a suit 
for sale of some of them and for contribution in respect of 
the rest which together with other properties not comprised 
in his mortgage having been security fora prior debt, have 
discharged such prior debt exclusively; because such suit is 
had for misjoinder of causes of action. . 


Where the parties haye for some reason or other agreed to 
execute two distinct instruments, the court will not treat 
them as giving rise to asingle cause of action because the 
loan was received at the same time and as part of one trans- 

® notion. So where a decree has been obtained on one of the 
instruments, S. 43, Civil Procedure Code, is no bar to a suit 
upon the other. 


The receipteof interest up to a certain date at one rate of inter- 
est does not amount to a waiver of any higher rate .of 
interest to which under the terms of the contract the creditor 
may be entitled. 


Where in execution of a decree upon 2 first mortgage, the second 
mortgagee purchases properties forming part of his security, 
he takes the properties free of the right of redemption by the 
mortgagor, in the same way as a stranger would have done; 
and his right to realize his mortgage debt by a sale of the 
other items of property comprised in his mortgage is in no 
way affected by such purchase. 

Shaw v., Bunny, 2 De Gex., Jones and Smith, 468, followed ; 
Erusappa v. Commercial and Land Mortgage Bank (A. A. O. 65 
of 1899) 10 M. L. J. 91 doubted, 


Sesha Aiyar vy. Krishwiengar wie P ee rr 388 


mn S. OB Decree for redemption—Decree of 
appellate court—Order for sale—Court to which application 
should be mode. ' 





E, remman 


Where a decree for redemption was finally passed by the appel- 
late court, the proper court to which an application for an 


= 
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order absolute for sale should be made is not.the Court of 
First Instance. 


Venkatakrishna Aiyar ve Thiyagaraja Chetti ... Fr ns 


——-, S. 99 :—See Civit Procepurs Cope (Lea). 





mna —--——, S, 135 :— See Civin Procene Cove (20). 








, S. 135, cl (d) :—Jurisdictiqn—Appearance— 
Waiver— Estop pel—Assignment-—Payment conditioned ete 
recovery—Tiefic in litigation— Foreign judgment—Assignment 
suit upon judgment ed ctionable claim —Lea situs. 


In a suit upon a foreign judgment given upon the merits, the 
defendant will not be permitted to plead want of jurisdiction 
in the foreign court, if he had appeared and contested the 
claim npon the merits withont any objection on the score of 
jurisdiction. 

The mere fact that the assignee of a decree undertakes to make 
certain payments to his assignor only in the event of his 
recovering the money from the judgment-debtor, will not 
make the ussignment a trafficking in litigation soas to make 


the assignment, invalid. à 


Where a decree passed by the Supreme Conr? of Port Louis in 


Mauritius was assigned by the decree~holder to the plaintiff: 


and a suit was brought in this country to recover the money 
due upon the judgment :— 


Held, that it was not an actionable claim and that tle plaintiff 
waa, whether upon the law of Mauritius, which might be 
applicable as the lez situs of the judgment, or upon the 
ground that the decree of the Court of Mauritius was a decree 


of a competent court within the meaning of 5.135, cl. (d) of 
the Transfer of Property Act, entitled to recover, not merely 


the money paid for the assignment, but the full amount 
awarded by the decree. 


Vythilingam Padayachi v. Sttaramaityar 


l1. Trustee :—ce Beirciovs Enpowments Act (4), 


2, 


°% 





——:—Suit against -third parties-~Compromise-decree—Pur- 
chaser of trust property in execution-——Binding character of the 
decree—Suit by beneficiary, form of. 


The right, title and’ interest of A,-one of eleven beneficiaries 
under a will, was sold in execution of a decree against her. 
The trustee brought a suit to recover the property from the 
auction purchaser, which was subsequently compromissd by 
the trustee undertaking to pay Rs. 600 to the purchaser. On 
default made in the payment of this Rs. 600, the trust pro- 
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perty was attached and sold. In a suit by A and another” of 


the beneficiaries to recover the property for the trust :— 


Held, that A, in execution of a decree’ against whom the pro~ 
“perty was originally sold was nut entitled to question the- 


validity either of the compromise subsequently effected in the 
course of a suite to set such sale aside or the sale made in 
execution of such compromise-decree. 


ki 


Hefteslm {per Boddam and O Farrell, JJ., Suhrahmania Aiyar, J. 


dissentiente) that the other plaintiff was ulso bound by the 
sale and compromise, or at all events she was not entitled to 
maintain the suit in this form. 


Subrahmania Aiyar, J:—The sale in execution of the decree 


against A having been proper, the trustee had no business to 
bring a suit to have it set aside and the subsequent compro- 
mise and sale were rot binding upon the plaintiff. Though,.as 
observed in Lund v. Blanshard, the suit against the trustee 
and third parties should ‘have been confined to the specific 
matter in respect of which relief might be obtained against 
such third parties, yet the fact that she asked for more than 
she, was entitled to would not deprive her of even that to 
which she is upos the evidence found to be entitled, A decree 


.for one-eleventh should therefore be given to the 1st p aintiff. ` 


O’ Farrell, J.:—Though the plaintiff might havé brought a snit 


against the trustee and third parties, confining it to the matter 
in regard go which the third parties were liable, she had tot 
done so. To confine her claim now to her own share is to 
entirely change the nature of the suit. And having regard to 
the evidence in the case, the long delay in bringing this suit, 
it is not clear that the compromise was illegal or not binding 
upon her. The suit should be dismiss d. 


Boddam, J.:—The trustee having brought the previous suit fur’ 


the benefit of the trust, the beneficiaries could not avoid the 


compromise or the subsequent sale in the absence of any - 


fraud attributable to the trustee. And unless the beneficiaries 
are all cf one mind,.the proper suit would be for the adminis- 
tration of the trust to which all the beneficiaries must be 
parties, The plaintiff’s suit in this form should be dismissed, 


Pathmanabha Chettiar v. Mrs. Mercy Williams 


:-—See TEMPLE COMMITTER, 


Trustee’s right to reject eon ipu a See RELIGIOUS 


ENDOWMENTS ACT, 


Valuation :—See APPEAL (4). 


Village Servants :—See Ravents Recovery Act. 


il 
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1. Waiver: --Sce Traxarer or Properry Acr (2) (8). 


® 
2. m- See MORTGAGE DEGREE (2). 


eo en Se ELECTION. 


H w 


Will :-—Bequest—-Immoral condition—Vulidily of bequest. 
A bequest conditioned upon the continuance till death of the 
+ - ° ad + 
immoral relations between the testator and the legatee is void 


and cannot be enforced. . 
Tayurtiuindg yv. Seetaramasiamnt Naidn acs ae te 
(] 


2, ——~:—lonstruction—Absolute bequest - -Restraint upon alienation. 
A clanse in a will imposing a restraint upon alienation does not 
nullify the effect of a clear, absolute and unconditional bequest 

to the daughters of the testator. 


Hannu Pillay v, Chellathammal Sas is ee ue 


Wrongful withholding : - See Minnu Law (5). 
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“The Madras Law Journal Reports. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


‘(FROM THE HIGH COURY OF JUDICATURE AT MageinmS.) ~ 
$ s 


= Present :—Lord Hobhouse, Lord Davey, aud Sir Richard Couch, 


Mahomed Meera Ravuthar and others 
representative of Jainilabdin Ravuthar. 
Ca v. 


Appellants * 


` Raghunada Aiyar Appa Meikan Gopalan ... Respondent. 


Execution—Auction Sale—Leave to bid—Non-disclosure of agreement with third Mahomed 


party —Dissuading bidders—Practice —Point raised for the first time on appeal. - Meera 
ae * Ravuthar 
A Court of Appeal should not dispose of a case upon points which were not put Ra koa da 
forward in the Court of First Instance and which the opposita party Gad no oppor- Aivar Appa 
tunity of meeting by proper evidence. Moikan 
Gopalan. 


A judgment creditor who applies to the Court for leave to bid is not bound “to 
V disclose all the ciroumstances within hia knowledge bearing upon the question of the 
expediency of his being allowed to bid.” The only safe rule is that he ought not 
to make any express or implied representation that what is fa%e to his knowledge 
is true and so obtain the leave by a fraud practised upon the Court. Coaks-y. 
Boswell, 11 App. Cas. 282, H. L. (E) referred to. 


So long as there is no breach of trust or intimidation or falsehood in keeping 
| off bidders, a sale which was conducted by the Court and had been confirmed will not 
be set aside on the mere ground that there was an agreement between certain per- 
song not to bid or even to discourage intending bidders from competing with them, 


Their Lordships delivered the following 


- JUDGMENT :—Lord Hobhouse.—The suit in which this appeal 
presented was commenced in the year 1882. The appellants whose 
names are now on the Record were substituted for the original appel- 
lant, the plaintiff in the suit and appellant below, on his death ; but 
there has been no change of interest and it will be convenient to use 
the name of appellant for all. The appellant sought to enforce a 
charge onthe zemindari estate of Singavanam against the then 
owners, the present respondent who was a minor, and his father, who 


* 9th December 1899. 
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has since died. ` “oia shit was brought by another person for the 
same purpose in the year 1883. Both plaintiffs obtained decrees. 


Whei the respondent’s father died the estate passed into the . ` 


Aiyar Appa management of the Conrt of. Wards. Jif March 1891, the appellant 


.Meikan 
Gopalan, 


“auction.” 


obtained an order in execution of his decree for sale of eight 


_ villages, parts of the estate. They were sold, apparently in execu- 


tion of both decrees, ip the month of April 1891. There was then _ 
due in theesyjt of 1882 upwards of Rs. 60,000, and in the suit of | 
1888 upwards of Rs. 17,000. The appellant who held the decree 
in the suit of 1882 obtained leave to bi@ at the sale, and he was 
declared to be the purchaser. He took possession, and was in 
possession when the present proceedings commenced. 


_ In April 1894, the respondent came of age and the Gaus of 
Wards handed over the Singavanam estate to him. On the 15th 
May 1894, he presented a petition undey S. 311 of the Civil ` 
Procedure Code for the purpose of annulling thé sale of 1891. 
That is the section which empowers persons whose ‘property has 


been sold ip set the sale aside on the ground of material irregu- 


larity in publishing of conducting it. In his petition the respon- 
dent alleged a number of irregularities, but as to all except one the 
Courts below have found either that the allegation was erroneous 
or that the irregularity had not caused substantial injury. 


The remaining charge was thus stated :— 


“That on the date of sale an agreement was entered. info 
“between Papanad Zemindar and Jainilabdin in consequence:of 


“ which TONERI purchasers were dissuaded from noes g at 


~~ 


The Subordinate Judge treats this charge as raising the follow- 
ing points for decision :— 


“(1.) Whether there was any agreement between the Papa- a i 


“nad Zemindar and the Counter-Petitioner on the date of sale, 6th - 
April 1891, and (2.) Whether in consequence thereof, intending 


- “ purchasers were prevented from bidding at auction.” 


- There was clearly a written agreement between the -Papanad 
Zemindar and the appellant, dated 6th April 1891 (Rec. p. 18), by - 
which the appellant agreed that if he should purchase the villages 
$ 
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he. would resell thom w Papanad Zemtndax for. Rs. 85, 000. ‘The Mahomed 
Subordinate Judge found that there was a further verbal. agreement Ravuhar 
between the two to the effect that they would dissuade persons from aa da 
bidding, and that some persons were so dissuaded. The villages Aiyar Appa 
were knocked down to the appellant at the price of Rs. 78,000, and Gopalan: 
the. Subordinate Judge found that with some outgoings he paid 


l a 83,000. . 


~ Of the value of the property he says “The highgse=falue may 
"be between 1} and 14 1ac roughly taken ” (p. 826). He arrived 
atthe conclusion that ‘owing to the dissuasion of bidders “the 
villages were undersold, causing substantial injury to the respon- 
dent, and that he was bound to set aside the sale under Ss. 811, 
812 of the Code (p. 327). 


O The Subordinate Judge proceeds on the ground that when a 
decree-holder obtainsdeave to bid, he is placed’ in a position of 
‘exceptional delicacy, and becomes subject to restrictions not applying 
to other people. He quotes a passage from a judgment of the High 
Court of Calcutta (Woopendro Nath ‘Sircar v. Br8gendronath 
Mundul (L. L. R., 7 C., 347) :— č 


“We think that when liberty is given to a decree-holder to 
ʻi bid at the sale of the judgment-debtor’s property, he is bound to’ 


'. “exercise the most scrupulous fairness in purchasifig that property, 


“and if he or his agent dissuades others from purchasing at the 
sale, that, of itself, is a sufficient ground why the putas should 
n be set aside.” . 


With the decision of that case.no fault is to be found, The 
decree-holder there was acting in concert with, and partially for the 
benefit of, one who stood in a fiduciary relation to the infant 
debtor; and there was clearly a conflict between their duty and. 
their interest. The passage extracted from the judgment was not 
. necessary for the decision, and ‘in their Lordships’ opinion it is too 

‘sweeping in its terms. In the 16th I. A., p. 114, it is laid down 
that leave to bid puts an end to the disability of the mortgagee, 
and puts him in the same position as any other purchaser. All 
purchasers are bound to abstain from breaches of trust and from 
intimidation or falsehood in keeping off bidders. But nothing of 
that sort is alleged in the present case, TAE 

? i 
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Raghunada 
Aiyar Appa 

Meikan 
Gopalan: 
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On appeal the High Céurt were in substantial agreement with 


the Subordinate Judge on the facts of the case. But they do not 
accept his conclusions of law. They say :— 


“the order is made under S. 811 of the Code, and it is 
“based on the ground of irregularity in the conduct of the sale. 
“ Tn.our opinion there*has been no irregularity within the meaving 
“of the section. No charge is made against the person conducting 
“ the sale, “ike charge is made against the respondent and those 
“* who acted in concert with him, and it amounts to this: that they ` 
“acted in such a way as to prevent the best price being obtained 
“and thus caused loss to the judgment-debtor. So “far as this 
“ particular chargé is concerned we are further of opinion that it 
“does not amount to a charge of fraud. Putting aside for the 
“ present the fact that the purchaser was the decree-holder, and . 
g confining our abtention only to the agreeņent made before, and 
“the conduct of the parties at the sale, we do not think that any 
“fraud was established.” 


oll 


They tien go on to show by reference to English authorities 
that an agreement between persons not to bid is no ground for 
setting aside the sale, or even for opaning: the biddings. And they 
conclude thus : , 


“The means by which competition was discouraged at the 
“ auction were cleatly of an innocent character. In employing 
“them, as in making the agreement with the Zemindar ‘the 
“ purchaser did not go beyond the limits of what he was entitled to 
“ do in order to make a good bargain.” i 


The learned Judges do not comment on the dictum of the- 
Calcutta High Court, but it is clear that their view of the rule of 
law is in accord with that which has been pronounced by this 
Board. 


Their Lordships agree.in these conclusions. The logical-result 
of them is that the High Court, finding that the matters alleged by 
the respondent did not amount to irregularity withm the meaning 
of S. 311 under which the petition was presented, and were-of 
innocent character so as not to afford ground for setting aside the 
sale, should have dismissed the petition, . ee ae 
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They-go on, however, to take a point which so "far as the record 
shows, and for anything that Counsel,can point out to the contrary, 
is raised for the first time in their judgment. It is certainly not 
mentioned in the respoudent’s petition, and certainly was not in 
the mind of the Subordinate Judge as one of the issues to be tried. 
The respondent alleged in his petition that the appellant had 
never obtained leave to bid at all, an assertion which was found 
to be erroneous. The appellant was not confronted with the asser- 
tion that having obtained .leave to bid, he had done so by commit- 
ting a fraud upon the. Court. 


The learned J udges held that, inasmuch as the appellant got 
leave to bid, his omission “ to disclose ‘the agreement to the Court 
“ amounted to a fraud on the Court, entitling the judgment-debtor 
“ to say that in point of law, no leave to bid was granted.” They 
then lay down that “there was a duty incumbent on the appel- 
tc lant to disclose all the circumstances within his knowledge bearing 
“on the question of the expediency of his being allowed to bid. 
“ Without such disclosure it is impossible for the Coumt to exercise 
“its discretion. The withholding of information is in our judg- 
** ment no less a ground for cancelling a sale than actual mis- 
“ representation on the part of the applicant who becomes the 
purchaser.” On these grounds they set aside tke sale. 


It seems to their Lordships that the positions taken by the 
learned Judges raise serious questions relating to the procedure of 
the Courts. It is very important that one who seeks to set aside à 
purchase completed under the sanction of the Court should state 
the grounds on which he claims to impeach it, and should not be 
allowed after trial of the case to rely on other grounds which havé 
not been the subject of trial or adjudication in the Court which 
takes the evidence. It is not easy to formulate a rule which will 
fit every case, but the principle is clear enough, that a party shall 
not be condemned in Court ‘on allegations which turn on evidence, 
and which he has not been led to rebut by evidence. Whether 
fresh issues may be introduced, and how, without injustice is a 
question of detail in each case; but their Lordships are led to 
think that in this case the essential K TETO aas not. been kept 
in sight. 
@ 
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It has been shown that the Subordinate Judge’s view of the 
mortgagee’s position is the view expressed in the dictum of the 
Calcutta High Court above quoted, and it is one which does not 


Aiyar Appa require the petitioner to allege or the Ceurt to decide that leave 


Meikan 
Gopalan. 


was improperly obtained. Therefore no attention was paid to that 
question, which is wholly distinct from the questions of irregularity, 
and from the question whether the conduct of the appellant at the 
time of sale had the effect of lowering the purchase money. 


The High Court, however, saw that the Subordinate J udge was 
wrong in law, and that the sale could not be impeached without 
getting rid of the leave to bid. They did not remand the case for 


_ @ new issue, but they decided for themselves that the order was 


obtained by a fraud upon the ‘Court and, therefore, the position of 
the parties was the same as if no leave had been granted at all. 
The only foundation assigned for this decision that the appellant 
had committed a fraud not laid to his charge, is a passage to this 
effect :-—“ It is admitted that nothing was said about it viz., the 
“ agreement) when application for leave was granted. That the 
“agreement was in existence at that time there is no manner of 
“ doubt.” | 


‘Their Lordships must say that itis very embarrassing to find 
the case decidedein appeal on a new charge which, considered in 
its bearing in law or on character, is of greater gravity and import- 
ance than all the other charges put together, without any 
eduction to writing of the terms of the admission, which is úsed to 
support it, or any record of the mode in which it was made, or any 
veason assigned why a new issue should not be tried; indeed with- 
out any recognition that it is a new issue. As the statement stands 
it is uncertain what is meant by “ the agreement.” 


There ate two agreements; one written and one verbal. The 
written one was with a nominee of Papanad, who says that it was 
for the benefit of the respondent, his “brother-in-law. What that 
means is not clear, and though the agreement was re-affirmed six 
months after the sale, it has not been acted on by either party. Its 
effect would, as the High Court observes, be to take-away from the 
appellant himself any motive for bidding above Rs. 85,000 on his 
own behalf; but the creditor as such never has any motive for 
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bidding higher than to secure his own debt, which is equally for 


Mahomed 
eera 


the advantage of himself and his debtor. Why such an agreement Baca 


should prohibit any other bidder in any but some indirect way it is 
difficult to see.. E l 


The verbal agreement to dissuade bidders is another matter, 
But if that is the agreement of which the High Court is speaking, 
it is impossible to say that there is no manzer of doubt that it was 
in existence when the appellant’s application wasymae@le, or even 
when the leave w&s given. On the contrary the evidence relating 
to this agreement, whicl? indeed is extremely vague on every point, 
does not state when it was made. Consistently with the record it 
may. have been made at any time during the six days over which 
the sale extended. There are no findings as to the material dates, and 
they cannot be collected from the evidence in the record. There 
is no reason why there should be such findings or eyidence because 
though very material to the new issue, they are not matérial to the 
issues raised by the petition, 


The learned Judges below lay down that thereevas a duty 
“incumbent on the appellant to disclose ‘all the circumstances 
“ within his knowledge bearing on the question of the expediency 
“of his being allowed to bid.” There is nothing to show that the 
position of this appellant differed from that of, other judgment- 
creditors, and taking the remark as a general one it requires qualifi- 
cation. In Coaks and others v. Boswell and others, 11 App. C. 282, 
the Court of Appeal stated the rule to be that a person whose 
position precluded him from purchasing (it was a solicitor in that 
case) must when he applied for leave to.purchase either abstain 
from laying any information before the Court or must lay before it 
all the material information he possesses. That rule is consider- 
ably narrower than the rule laid down by the High Court, and 
yet it seemed to the House of Lords to be too broadly stated. 
Lord Selborne held that it is not the duty of the applicant to 
give information which is not requested, and concerning which 
there is no implied representation, positive or negative, direct or 
indirect, in what is actually stated. Lord FitzGerald states the 
rnle with nearly equal caution though in an affirmative instead of a 
negative form, “If he professes to give the Court information on 
“any particular subject with a view to guide its discretion and 
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obtain its approval of the proposed sale, he is bound to lay before 
“the- Court all the material information he possesses og that 
“ particular subject.” 


In order to jade whether an Dran has misled the Court, 
all material circumstances attending the application should be 
known. Itis material to know whether the application was made 
ex parte or on notice. “Their Lordships attach great importance to 
the obligatt@which rests on all persons seeking ew parte orders to 
be thoroughly: open with the Court. Byt was this order made 
ex parte? When this question was asked during the argument no 
certain answer could be given. Mr. Branson thought it a matter 
of general practice to make such orders ev parte, and Mr. Mayne 
thought otherwise. From the observations of the High Court their 
Lordships infer that the order was made on notice to and with the 


approval of the Court of Wards, which, if true, is a very important 
circumstance. 


Had the issue of fraud been raised, inquiry must have been 
made of the officer of the Court of Wards as to the communications 
made tp him, and as to the line which he took about the sale in the’ 
Civil Court. He may have known of the written agreement with 
Papanad. On what grounds did the guardians rest their approval 
of the plan of wWich the High Court speak, and in what form was 
it given? All these matters.are left in the dark so completely that 
we cannot be certain even whether the order was or was not made 
ex parte, l 


Another case was referred to (Sheonath Doss v. Janki Prosad 
Singh and others) which is reported in I.L.R., 16 C., p. 182. It has 
only an indirect bearing on the obligations of a decree-holder who 
asks leave to bid ; but it opened another discussion on procedure in 
an important matter. In this case the Calcutta High Court dwelt 
on the necessity of great caution in granting leave to bid ; indeed 
it laid down such conditions as would make the granting of leave a 
very rare thing instead of being, as their Lordships believe it is, a 
very common thing. These conditions are drawn from English 
practice, partly from cases in which the applicant was a trustee or 


- solicitor for the debtor, and they are applicable to a system under 


which the decree-holder has the conduct of the sale, 
® 
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Doubtless the conduct of the sale gives opportunities for 
influegcing its course one way or another, which do not follow on 
the mere leave to bid. The Civil Procedure Code clearly throws 
on the Court the whole responsibility of conducting the sale, 
From the observations of the High Court their Lordships infer that 
this sale was conducted as the law directs ; put nothing express is 
said about it, and the respondent’s Coungel contended’ that the 
ordinary practice is to allow the decree-holder to condugt the sale ; 
and suggested it as probable that in this instance the appellant 
conducted the sale. . 


It is always unsatisfactory to reverse a decree for the reason 
that the ground on which it rests was not that on which the parties 
came to issue. Butit is obvious that great injustice may be done 
by shifting the issue in the Court of Appeal and so deciding without 
dus investigation. There has in this case been a departure from 
recognised principle, tvhich is calculated to lead to injustice ; and 
though their Lordships cannot say, the case not being tried, that it 
has led to injustice, they are far from clear that it has not. A 
controversy raised about the propriety of proceedings during a sale 
has been treated as if it were a question whether a fraud was 
committed on the Court prior to the sale. For the decision of that 
question it is important to know every incident bearing on the 
application to the Court; the precise dates of the application, of the 
order, and of the agreements alleged to have been concealed ; the 
proceedings in Court; the parties present; the state of their 
- knowledge, and so forth. None of these things has been sifted nor 
so far as appears has the appellant had any reason for sifting them 
till the High Court came to decide the case inappeal. Their judg- 
ment is founded on an admission very vaguely stated and on a 
view of the obligations attaching generally to applicants for leave 
to bid which are unduly onerous at least to decree-holders at arms’ 
length with their debtors. Itis of course conceivable that if all 
relevant matters were ascertained the present appellant would be 
found to have fallen short of his duty; but in the present state of 
the case all their Lordships can say is that the respondent has 


neither alleged nor proved the fraud on which alone he can sustain’ 


the presentorder. Their Lordships will humbly advise Her Majesty 


Mahomed 
Meera 
Ravuthar 


v, 
Raghunada 
Aiyar Appa 
Meikan 
Gopalan. 


to discharge the order and to dismiss the petition with costs in both 


Courts, The respondent must pay the costs of the appeal. 
: So 8 


_entirely.change the nature of the suit. And having regard to the evidence in the ` 
"ease, the long delay in bringing this suit, itis not clear that the compromise was ` 
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soo. . IN THE HIGH. COURT OF JUDICATURE AT MADRAS, 
2 - '“Present:—Mr. Justice Subrahmania Aiyar, Mr. Justice 
ae | Boddem, and Mr, Justice O’Farrell. . fM 
‘ + 
Pathmanabha Chettiar `... Appellant * (6th Defendant) 
e v. _ 
Mrs. Mercy Williams aħd others ... Respondents (Plaintiffs 1 & 2 
n, and Defendants | to 4 and 
ist P laintif’s represen~ 
tative). 
Pathmanabha ` Trustee—Suit against third parties—Compromise-decree —Purchaser of trust pro- 
H ii perty in egecution—Binding character of the decree—Suit by Beneficiary, form of. 
Mrs. Meroy The right title and interest of A., one of eleven beneficiaries under a will 
Williams, 


was sold in execution of a decree against her. The trustee brought a suit to recover - 


the property from the auction purchaser, which was subsequently compromised by 
the trustee ‘undertaking to pay Rs. 600 to the purchaser. On default made in the 
payment of this Ra, 600, the trust property was attached and sold. In a suit bby A 
and another of the beneficiaries to recover the property for the trust:— 


Held that®A., in execution ofa decree against whom the property was originally 
gold was not entitled to question the validity either of the compromise subsequently 
effected in the course of a suit to -set such sale aside or the sale madai in execution 
of such compromise-decree, 


Held also (per Boddam and O'Farrell J.J., Subrahmania Aiyar, J. dissentiente) 


‘that the other plaintiff was also bound by the sale and compromise or at all events 


she was not entitled to maintain the suit in this form. 


Subrahmania Atyar, J :~The sale in execution of the decree against A having 
been proper, the trustee had no business to bring a suit to have it set aside and the 
subsequent compromise and sale were not binding upon the plaintiff. - Though as 
‘observed in Lund v. Blanshard, the suit against the trustee and third parties should 
have been confined to the specific matter in respect of which relief might be obtained 
against such third parties yet the fact that she asked for more than she was entitled 
to would nob deprive her of even that to which she is upon the evidence found to be 
entitled, A decree for one-eleventh should therefore be giyen to the Ist plaintiff. 


O'Farrell, J. :--Though the plaintiff might have brought a suit against the trustee 
and third parties confining it to the matter in regard to which the third parties 
were liable, she had not done so. To confine her claim now to her own share is to 


‘illegal or not binding upon her. The suit should be dismissed. 


. . Boddam, J.:—The trustee having brought the previous suit for the benefit of the l 


trast, the beneficiaries could not avoid the compromise or the subsequent sale in the 
a saa ER 
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absence of any frand attributable to the trustee, And unless the beneficiaries are Pathmanabhd 
all of one mind, the proper suit would be for the administration of the trust to which DR 
all the®beneficiaries mitat be parties. The plaintifs suitin this form should be Mrs. Maroy 


dismissed, . Williams, 
+» E] » 


ET from the decree of the District Court of richinopoly § in 
0. S. No. 7 of 1898. l - * 


V. Krishnaswamt aie for appellant. 


gout 
A. T. Ambrose for 4th respondent. 


T. V. Seshagiri Aiyar and T, Natesa Aiyar for 2nd respondent. 


This appeal coming on for hearing -before Mr. Justice 
Subrahmania Ayar and Mr. Justice O’ Farrell, and subsequently 
before Mr. Justice Boddam, in consequence of the difference of 
opinion between their Lordships who first heard the case. 


The Court delivered the following 


JUDGMENTS :—Subrahmania Atyar, J,:—Under the will of 
the late Thomas Edmonds, the house—plaint item No. 2—which 
is the only property in dispute in this appeal, should bæ taken 
to have been devised by the testator to his children, eleven -in 
number. The plaintiffs, who are two of the elever children, became, 
therefore, on their father’s death, entitled each tê her share.- As 
_ suming for the present that the transactions, under which the sixth 

defendant (the appellant) claims the property in question, are, as 
contended on behalf of the plaintiffs, not binding on any of the 
devisees, the plaintiffs cannot get-relief beyond the extent of their 
interest. They have certainly no righé to ask for possession of 
more than their shares should they seek any possession. It-is 
clear, therefore, that the decree-of the lower Court, which awards 
possession of the while property to the plaintiffs on behalf of them- 

selves and the other devisees, cannot, as it stands, be sustained. _ 


The question for consideration is whether the plaintiffs cannob 
recover even their shares. Before proceeding to consider this 
question, it should be stated-it was assumed in the lower Court that 
the 1st defendant, though appointed only as an administrator, had — 
by his conduct constituted himself a-trustee. The learned Vakil 


for the sixth defendant urged here strongly that even on that 
e ee ` f 


-_ 
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Pathmansbas assumption the frame of *the plaint was quite wrong and .the 


Chettiar | 


P 


proper course for the plaintiffs was to bring a general administration 


Mrs. Mercy guit. 


‘Williams. 


Now, in the first place, it is scarcely necessary to say that the 
plaintifis’ asking for larger relief than they are entitled to, does 
not warrant the dismissal of the suit altogether. The wishes of 
the parties must not bb confounded with their rights and because 
they fail tOBYwve all they wish there seems no reason for denying 
them the rights which they establish (per, Pulton, J.in Mohidin v. 
Shiclingappa, I, L. R., 23 B., ab 670), avid, in the -second place, it 
is difficult to see why the plaintiffs should be confined to that form 
of suit. This view is supported by law as laid down in Lund v. 
Blanshard (4 Hare 9), which, in principle, is equally applicable to 
this country. The observations of the Vice-Chancellor Sir James 
Wigram, bearing on the point under consideration, are as follow :— 
Tt is dificult to lay down any general rule as to` the frame of a 
suit by a.cestue que trust, in respect of claims against strangers, 
as debtors, er liable to the trust, by reason of the misconduct of 
the trustess, or parties to whom the stranger is primarily liable. 
There are apparently three forms of suit applicable to such cases, 
according to circumstances. First, the cestui que trust may not be 
entitled, or'at least not able usefully, to do more. than compel his 
trustees to allow him to sue the third party at law, as in the case 
of a claim for unliquidated damages, and no collusion between the . 
debtor and the trustee. Secondly, the relief against the third 
party may be such asa Court of equity will administer, and the 
cestui que trust may be entitled to sue.the trustees and the third 
party jointly, but be bound to confine his suit to that specific mat. 
ter, in respect of which alone the third party is liable, and not at 
liberty to- make it part of a suit for the general administration of 
the trust, asin Salvidge v. Hyde, and Pearse v. Hewitt. Thirdly, ` 
there are cases in which the third party, against whom a limited . 
demand is made, may properly be’ made a party to'a suit -for the 
general administration of a trust, with which, except in respect of 
that limited demand, he’ has no concern: Attorney-General v: Oraa. 
dock.” (Ibid, 28). It will be seen that the present case falls with- 
in the second class of forms mentioned in-the aboye extract. - And 


in such a form of ‘suit there does-not.seem to'be anything. to: pre: 
i ° 
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vent the plaintiffs from suing for possession of “their respective Pathmanabha 
shares alone, or the Court from granting a decree for such shares ec 
even though they have asked for more, provided their right to re- p a 
lief against the defendantis established and their shares ascertain- 
ed and complete relief can be given to them without prejudice to 


the rights of others. 


In this view itis necessary, first, to determine whether the 
first plaintiff is in any way precluded from receiyiaes her share, 
which must be taken to be one-eleventh, as there is nothing to 
show that, owing to anything . that occurred subsequent to the 
father’s death, she has a right to more. Now, if the decree passed 
on the compromise, which was entered into in December 1890 in 
Original Suit, No. 21 of 1889 between the first and the fifth de- 
fendants in the present suit, and the sale held in execution of that 
decree were, as urged for the 6th defendant, binding on the first 
plaintiff, this. suit must fail even in regard to her sharé, But, in 
the first place, she was not impleaded in the said suit and she had 
no hand in the compromise. She is, therefore, not affected there- 
by as a direct party thereto would be. Wa’ she, however, bound 
in the sense that the charge, which was created by the. compromise 
and on account of which the property was sold, was a charge that 
the first defendant could make even as an administrator? Of 
course, an administrator could not bind parties interested in the 
estate by a charge if the party taking it has notice that it is for 
a purpose unconnected with the performance of the duties of 
administrator — Williams on Executors and Administrators, 9th 
Edition, p. 803 note. How does the matter stand on the facts here ? 
The.creditor of the second plaintiff who, in O. S. No. 204 of 1880 
in the Trichinopoly District Munsif’s Court, caused that plaintifs 
interest in.the property in question to be sold fora debt due by 
her, was undoubtedly entitled to do so. None of the ten devisees 
other than the said plaintiff or the first defendant as an adminis- 
trator being responsible for the abovementioned debt, the sale on 
secount of it did not, in the slightest degree, touch any right in 
. the property possessed by those devisees or the first defendant as 
an administrator. The- first defendant in the last mentioned 
capacity had thus absolutely no-business to take proceeditigs 


to’ set aside the sale of the second. plaintifi’s interest and the 
o | 
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Pathmanabha charge created ‘by thé compromise entered into in proceedings 


Chettiar 
v. 


taken for that purpose, and in consideration of the sale being set 


orate aside, must be held to be a charge to the knowledge of. the oth 


defendant foreign to the purposes ofethe administration and, 
consequently, not binding on the first plaintiff. Nor can the 6th 


‘defendant support the sale, made in pursuance of the compromise, 


on the ground that he is a bona fide purchaser. For he was not - 
such a purchaser, having had clear notice of the facts which show 


_ that the charge’ was not created for the purposegot administration. 
' With reference to the mortgage of 189] sehup by the 6th defendant, 


it is not necessary to consider whether the first plaintiff was bound 
thereby, Inasmuch as, assuming that she was, the whole of. the 


_ principal and the interest payable under the mortgage have been 


liquidated by the usufruct received by the mortgagee as found by 
the District Judge, the correctness of whose finding on the point 
there is ngo reason to doubt. Itis scarcely netessary to say that any 
enquiry as to the bona fides of the plaintiffs is quite immaterial as 


`. was pointed outin Dance v: Goldingham (L. R. 8—Ch. App. at 912) 


by James, It J., who observed thus :—“ The plaintiff is entitled to 
have her rights and equities enforced in this Court, and what may 
have been the motives inducing the plaintiff to put the Court in 
motion we cannot inquire into. We have only to inquire, in the 
administration ofpjustice in this Court, whether the plaintiff has the 
right claimed, and whether the defendants are under the liability.. 


_ whichis alleged.” . In other words, in granting or refusing relief. 


to a plaintiff what the Court has to consider are: (1) Has the -~ 
plaintiff an interest in the subject-matter of the suit? (2) Has he. - 
a title to sue in respect of it? (3) Has he a right to call upon the — 
defendants to answer his claim? (4) Can complete relief be given 
without prejudice fo the rights of others? As will be seen from 
what has been said, all these conditions are satisfied in the present - 
instance, It follows, therefore, that the Ist plaintiff is not precluded 


_ from recovering her eleventh share. 


Turning next to the second plaintiffs case it must be held to. 


be different,. For her interest was long ago sold in execution of ` 


the decree against her and so far as she is concerned the sale was. 
never set-aside.’ It is true that, as*between the first defendant and © 
the 5th defendant, it was by the compromise agreed that the sale- 


d 
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PART I] . THE. MADRAS LAW JOURNAL REPORTS. . 15 
+ 


was. to be treated as set aside. ` But since ə the 2nd plaintiff was Pathmanabh 
not a party to the compromise, I cannot see how shé is entitled to Petter. 
claim any benefit. thereunder. If this opinion is correct, it does not Mrs. Moroy 
at all follow, as urged on ‘behalf of this plaintiff that the fact that - 
the 5th defendant has not appealed against the District Judge’s 
decree in the present case gives her a right o her share. For, at 
the date of the institution of this suit in 1897, the said defendant 
did not possess any interest whatever in the dispufgd,property so 
as to. be bound by the decree therein, inasmuch as, at the sale held 
in 1890, the property pagsed_ as against the 5th defendant to the 
6th defendant. The latter was thus the only party against whom a 
decree in respect of this property could be legally passed in this suit, 
and therefore the only party who was entitled to appeal about it 
and who could be affected by failing to do so. But supposing 
for argument the 2nd plaintiff is entitled to rely on the com- 
promise as setting aside the sale of her interest.as the District’ 
Judge thought she was, she cannot certainly be allowed to take 
advantage of the arrangement only so far as it related to the. 
renunciation by the 5th defendant of his Tight under the court-sale 

" which validly transferred to him all her interest in the preperty 
but repudiate the remainder of the arrangement which was the . 
consideration for such renunciation. Ifshe can rely on the com- 
promise at all she must take it as a whole and the it must be held 
that she is bound by the sale which was made 1 in accordance with” 
. the terms of the compromise. 


_ - In my opinion possession of one-eleventh share in item 2 and 
~in the sum of Rs, 518 should be awarded ta the ist plaintiff, the 
Ist plaintiff receiving from the 6th defendant costs throughout 
in so far as she has succeeded, she as well as the 2nd plaintiff 
- paying the said defendant costs throughout in so far as he has 
succeeded, and both the plaintiffs and the property decreed to the, 
Ist plaintiff. being liable for the whole of thé court-fees due to the 
Government. I would modify the lower Court’s decree accordingly. 


O’ Farrell, J :—The two plaintiffs who bring this suit an forma 
pauperis are daughters of one Thomas Edmonds who died in 1866. 
He left a will’ (Exhibit A) dated 6th January 1864. One ofthe . 
provisions of the will directed that his thrée houses in the Military 
Cantonment of Trichinopoly. and. other specified house proper ty “be. 


~ 
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Pathmanabha kept in trust ma the rents realized therefrom be divided equally 
a si among the whole of my children and their heirs respectivgly for 
Mr: Morey their support and maintenance’. One of these houses is item 2, 
which is alone in dispute in this appeal, The 5th defendant 
brought a suit against the 2nd plaintiff, got a decree, and brought 
to sale her right, title and interest in the property. The Ist 
defendant (who withsetke 2nd defendant it must be taken had. 
succeeded%a fle position of the original executors under the will) 
filed a suit against the 5th defendant to seb Sside the sale. . It 
ended in a compromise, evidenced by ExMibit III, whereby the Ist 
defendant (who was also a beneficiary under the will) agreed to 
pay Rs. 600 and the 5th defendant to cancel the sale, In the event 
of the Rs. 600 not being paid it was agreed that the 5th defendant 
should execute the decrees against “ the plaint-mentioned property ” 
which appears to mean the houses themselves. The money was not 
paid and item 2 (inter alia) was brought to sale and purchased by 
the 6th defendant, who is the appellant in the present appeal. The 
sale appears to have takon place about 1890. 


The present suit’ was brought by the two plaintiffs for a 
declarftion that the properties are trust properties and for recovery 
of possession on the ground that the compromise and the sales 
thereunder are è illegal and improper, being contrary to the 
directions of the will and the trust and, therefore, not binding on the 
plaintiffs”. (See paragraph 11 of the plaint.) It will be noted 
here that these plaintiffs do not say that the compromise was 
effected without their knowledge or consent or that of the other 
beneficiaries, nor is there any evidence that it was so. They seek 
to succeed on the bare allegation that the compromise was contrary 
to the directions of the will and the nature of the trust. The 
plaintiffs further allege that of the other beneficiaries who seem to . 
have been originally nine in number (though even here there is a 
doubt whether on the true construction of the will, one of the sons 
was not entirely disinherited) the whereabouts of one is not known, 
and the rest have refused to join in the suit, and have, therefore, 
been made defendants. 


The District Judge has given the plaintiffs a decree as pray- 
ed and the 6th defendant appeals. Before enteringinto the questions 
arising in the appeal, I may- briefly dispose of one point. In the 
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Court below a contention was raised by the 6th defendànt that the P 
trust was invalid as offending against the law of perpetuities. The 
District Judge decided against this contention on the ground that 
under. the principle embodied in Section 84, Succession Act, the 
provision in the will amounted to an absolute bequest of the corpus 
in favour of the children. Neither party—for obvious reasons— 
now desires to contest this view and it may be adopted for the 
purposes of this appeal. I may also in passing mentéonvihat though 
the Succession act does not apply to the present case (the will 
having been executed in 1864) yet reference has been made to that 
‘ Act and the Trusts Act as embodying general principles in force 
prior to the passing of those enactments. It is in this sense that 
any reference to the acts in the judgment must be understood. 


‘The first question that arises in the appeal is whether the suif, 
so far as ib is a suit for possession of the trast properties and not 
of the plaintiff’s share therein will lie at all. It is contended and I 
think rightly that the property itself is vested in the trustees who 
alone can sue for its recovery. ‘The right of the benefi€iaries is to 
have the trust administered and the trustees if necessary removed 
and fresh trustees appointed, The District Judge’s view appears 
to be that the ist defendant committed a breach of .trust that the 
6th and 7th defendants purchased the property knowing of that 
_ breach; and that, therefore, they became trustees themselves, 
Even if so, that will not give the Ist and 2nd plaintiffs a right to 
sue for possession of all the property on behalf of themselves and 
the other‘legatees. The District Judge refers tô Section 56 of the 
Trusts Act where numerous beneficiaries if all of one mind may 
require the trustees to transfer the trust property to them. That 
provision is clearly inapplicable here. The beneficiaries are not all 
of one mind, and they have not required the defendants to make 
over the property to them. At the most the beneficiaries other 
than the plaintiffs and the Ist defendant are indifferent. 
Why should the plaintiffs bénefit by such indifference rather 
than the purchaser? The plaintiffs may be entitled to sue 
for possession of their shares of the property. I do not think they 


era 
se 


Mrs. Meroy 
Williamse, 


are entitled to that'relief in this suit (even if the -2nd plaintiff -be ` 


not bound by ‘the sale, a point I shall afterwards consider). In 

Lund v, Blanshard, the Vice-Chancellor no doubt observed that a, 
: : 
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cestui que trust may be entitled to sue the trustees and the third 
party jointly ; but he added-—what is in point here—that kWe.was ` 
bound to confine his suit to the specific matter in respect of which 
the third party was. liable—liable, J take it, to the plaintiff. - He 
would scarcely be competent to sue in respect of the shares of other 
cesturs que trustent who did not desire to join. Much less would 
he :be entitled to sue om behalf of a trustee who was also.a cestut’ 
que trust (@s4s‘the Ist defendant here) and was a party to the alleg- 
ed breach of trust on which the suit was founded. See Parnell v. 
Hingston, 3 Sm. and G. 1y p. 837 (at p. 841). To put it shortly, no 
relief is:sought in the present suit against the Ist defendant;.on ’ 
the’ contrary, itis sought to recover the whole property on his 
behalf as well as on behalf of the other beneficiaries ; the case is, 
therefore, not within the observations in Lund v. Blanshard. I do 
hot see how the present ‘suit can be treated now as a suit to recover 
the plaintiffs’ share of the property—whatever that may be—from 
the defendants including the lst defendant. That it appears to 
me;'is to change tle character of the suit altogether. The plain- 
tiffs have'not asked for any such relief nor can their Vakil tell us 
what share they are entitled to. Tt was perhaps originally accord- 
ing to the allegations in the plaint two-elevenths, but, at the present 
day, may be nore Another reason why they are not entitled to 
any indulgence is that if (as I shall afterwards show) the 2nd 
plaintiff has no right to object to the compromise the suit when 
confined to the Ist plaintiff’s one-eleventh (or even one-tenth) 
share would be within the cognizance of a District Munsif.’ Again, 
itis suggested by the respondent’s Vakil that this suit may be 
treated as an administration suit and the plaintiffs themselves or 
any persons whom the Court thinks fit appointed as trustees. I do 
not ‘think this would be a proper course. There is no prayer for 
the,removal of the 1st defendant and he is, I think, evidently collud- 
ing with the plaintiffs. Nor would the plaintiffs themselves, being 
paupers, -be proper persons to be appointed trustees. 


.. Again, I am by no means satisfied that the compromise was 
either illegal or.a breach of trust. The Ist defendant was entitled 


` to’act independéntly of the 2nd (see Section 271, Succession Act,’ 


1 Willianis on Duty of Executors, 9th Edition, p. 816) and one ob- 
jection taken to: the compromise; therefore, fails, Next, I think it 
pau 
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clear that 2nd plaintiff cannot dispute the validity of the compro- 
mise. Although she was no party to the suit (nor could she be, as ia AA 
the administrator alone was entitled to sue) she could hardly have Williama” 
been unaware of it. She has carefully abstained from alleging that 
she was nob aware of her brother’s acts. Nor has the Ist defend- 
ant alleged it either in his written statement or in his evidence as 
plaintiff’s 2nd witness. All thisis very significant. The 2nd plain- 
tiff has been benefited by the compromise, the decrge eafainst her 
having become inoferative. I do not think it lies in her mouth 
now to repudiate the act? of the Ist defendant. Her share, at any 
rate, is clearly bound. As for the other beneficiaries the case is 
not so clear. But if they were competent to sanction the compro- 
mise and did agree to it or subsequently ratify it there would be 
no breach of trust at all. There is no direct evidence, but it is 
significant that none of them except the plaintiffs have thought fit 
to raise any objections to the sales. The plaintiffs’’ suit was 
brought only eight years after the sales and there is no explana- 
tion for the delay. This apparent acquiescence for so long a period 
might fairly raise a presumption (which is not in any way rebutted) 
that the beneficiaries were all assenting parties to the acts %f the 
Ist defendant. There is nothing to show that the debt on which 
the 2nd plaintiff was sued was not contracted for the benefit of the 
family. If it were for her sole benefit, why did the Ist defendant 
agree that his share of the property should be bound ? We know 
nothing of these transactions. It has not been either alleged or 
proved—as I have before pointed out—that the Ist defendant 
effected the compromise behind the back of the beneficiaries. Why 
should we, when so little is known of the transactions and where 
the mala fides of the suit is manifest, go out of our way to presumé 
a breach of trust, and grant the Ist plaintiff relief that she hag 
not asked for, the exact extent of whith she cannot even now 
define. ` If she had gone into the witness-box and sworn that the 
Ist defendant defrauded her, it might be a different matter, In 
the absence of positive evidence of this character, fraud should not; 
I think, be presumed, especially where there is so much apparent 
acquiescence on the part of those alleged to have been defrauded, 
I have already indicated my opinion that the Ist defendant is col» 
luding with the plaintiffs; and that is the reason why no exception 
is made by the latter which would þe prejudicial to his interests, 
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and why no evidence is forthcoming as to the nature of the trans- 


actions which resulted in the compromised decree. Bad -faith is; 
of course, no-reason why a plaintiff. should be deprived of any . 
right he may be entitled to claim in a suit properly instituted — but 
it is I think an element in determining whether he shall be allowed 


'(if-that can be done) to alter the character of his suit, or be award- 


dosignedy, abstained from claiming. 


ed reliefs he has.not merely not claimed but—as it apponis to me 
° 

at would, therefor e, hold that the suét in its present form is 
unsustainable, the plaintiffs not being entitled to possession-of the 
entire property; or to a mere declaration when they can get na 
substantial relief. - The 2nd plaintiff, in my opinion, is absolutely. 
estopped from questioning the validity of the sales. ‘he Ist plain- 
uff may possibly be entitled to relief as regards her share, in a-suit 
properly framed: for the purpose, if she can éxplain her long’ inac- 
tion and show that she did not assent to the compromise entered 
into by the Ist defendant. In the view I take, it is not necessary 
to conside? the question’ arising as to. the mortgage. “E would 
allow the appeal and dismiss the plaintiffs’ suit with costs through- 
out so far as regards the Gth defendant, and item 2 in the plaint. 


Boddam, J aT am of opinion that this appeal should bs 
allowed. 


- In 1866, one Thomas Hamonds died leavitig by his will certain . 
properties in trust for his eleven children. No trustees were named 
in the will but probate was taken out by the executors appointed 
by ‘the wil. The executors were the husbands of the two plain- 
tiffs. Of the executors one died and the -other was. convicted, and 
sent to jail for some offence. Afterwards in 1877, the Ist and 2nd | 
defendants and Caroline Edmonds, three. of the children of 
Thomas Edmonds deceased, were granted letters of administration 
to the estate of Thomas Edmonds deceased with the will annexed. 
In 1880 a suit was brought by the 5th defendant against the 2nd 
plaintiff and a money decree obtained against her in Original Suit 
No. 204 of 1880 on the file of the District Munsif of ‘Trichiiopoly. 
In execution of that decree, either the ‘trust property, ‘or: the in- 


‘terest of the 2nd defendant in the trust property, was sold and: the 
“Sth defendant became the purchaser and-interfered with the trust 
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property. In 1899, the 1st defendant (who was apparently the only 
adminjstrator who acted) brought a suit against the 5th defendant 
and the 2nd plaintiff to establish his. right as administrator to the 
plaint-mentioned property (apparently the whole of the trust pro- 
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perty) and to set aside the auction sale thereof, and on the 8th ’ 


December 1890, a decree was passed in pursuance of a razinamah 
entered into between the Ist defendant and dhe 5th defendant, the 
2nd plaintiff’s name being struck out of the suit ab the request of 
the 1st defendant? The razinamah decree provided that the Ist 
defendant should pay thé 5th defendant Rs. 600 through the Court 
within the 31st March 1891 and in default the 5th defendant 
‘should beat liberty to execute the decree against the plaint-men- 
‘tioned property and collect the said sim of Rs. 600 with interest 
at $ ‘percent. per mensem and that all the rights that had accrued 


to the 5th defendant by virtue of the execution proceedings and - 


the sale held in O. S. No. 204 of 1880 on the file of the eas a 
District Munsif should thereby be cancelled. 


. The Ist defendant made default in payment ofthe Rs. 600 
and the 5th defendant in execution of the decree brought the whole 
of the. trust property to sale. Part of it was purchased by the 6th 
defendant and the rest by the 7th defendant. As, however, the 6th 
defendant is the only appellant we have only to censider the tights 
of the parties with respect to the part purchàsed by him, viz., itom 
2 in the plaint schedule. In 1897 the two plaintiffs brought this 
suit against two of the administrators, sons of Thomas Edmonds 
deceased (the third apparently being dead though nothing is said 
about him in the plaint), two grand-childten of Thomas Edmonds 
. deceased, : the 5th defendant (who was plaintiff in O. S. No. 204, of 

1880 on the file of the Trichinopoly- Distri ct Munsif anddefendant i in 
O. S. No. 21 of 1889 and who in execution of the decree therein 
brought to sale the trust property): and against the 6th: and th 
defendants who were purchasers of the trust property in execution 
of that suit. They claim-a-declaration that the plaint property i ig 
trust property and that the aliénations-ate not valid and binding 
upon the plaintiffs- and ask-for'a decree for possession on behalf of 
themselves and other legatees. They alleged in their plaint that 
Thomas Edmonds left eleven children : that they (the twó plaintiffs) 
end the ist and 2nd defendants are. his sole surviving children and 
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that tivo of his children who are dead left one child each respectively 
whose names are put in as defendants but of whom they say their 
whereabouts are unknown. They say nothing about any other 
children of Thomas Edmonds. They make no allegation of breach 


- of trust by the defandants 1 and 2 and make no claim for their dis- 


charge from the trustor for the appointment of any trustees and 
beyond the gerieral statement in the plaint as to the surviving 
children and the fact that two deceased children left each a child, 
make no attempt to trace or join the representdtives of any of the 
remaining children of Thomas Edmonds. * 


Now, the first question I have thought it proper to don d ig 
one that goes to the root of the case, apart from any question of 
the form of-action, viz, whether the alienations are binding upon 
the plaintiffs, and I am of opinion that they are binding and, there- 
fore, that neither of the plaintiffs have any cause of action. 


Whatever may have been the exact legal rights obtained by 
the 5th defendant in execution of his decree in O. S. No. 204 of 
1880 on the file of the Trichinopoly District Munsif’s Court, it is 


not disputed that the 1st and 2nd defendants (and possibly Catherine 


Caroline Edmonds if she was then alive—though it is probable that 
she was not then alive) ‘as administrators were the trustees and as 
such the trust property was vested in them alone (see para. 6 of the 
plaint). . They, therefore, were the proper persons to take legal steps 
against any.one who interfered with the execution of the trusts. 
or with the trust property. The 2nd defendant was, as‘he says in - 
his written statement, a young man and engaged elsewhere and did 
not interfere in the management of the trust estate but left it to the 
Ist defendant, and as I have said above, Catherine Caroline Edmonds 
was apparently dead. The ist defendant, therefore, was—both in 


law (Sec.-271, Succession -Act and 1 Williams on Executors, 816) 


and with the sanction, tacit it may be, but nevertheless with the 


-~ sanction of the other trustee or trustees as well as of the cestuis que 


trustent one of whom was madea party defendant and raised no 

objection on the score of parties—not only justified but legally 

bound in-pursuance of his duty as trustee to sue the 5th defendant 

when the right of the trustees to administer the trust property was 

called into ‘question. His action, therefore, O. S. No, 21 of 1889, 
s : 
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cannot be impugned, for it is obvious that the trust. properties were Pathmanabha 


he “ plaint-mentioried properties ” as the right to execution under 


the decree was confined tg the “ plaint-mentioned properties ” and. 


it is not suggested that execution of that decree went against any 


properties other than the plaint-mentioned properties, with the 


result that the 6th and 7th defendants became purchasers of the 
whole of tho trust proper ty. : R 


i It appears clear, therefore, to me that rightly” or ‘wrongly the 
5th defendant had obtaéned possession of the whole of the trust 
properties and that the action of the Ist defendant in suing him in 
O. 5. No, 21 of 1889 was proper and bound all the céstuis que trust- 


ént who were inter ested as legatees in ‘that properly and not only 


thg 2nd plaintiff who was a party to it. 


Again, just as a trustee can sue for the trust property so algo 
he has power to compromise his suit and thereby bind the cestwis que 
irustent provided that he does not théreby become a party to a 
fraud but acts for the interests of the beyeficiaries. Nathing of the 
kind is suggested here; buť on the other ‘Rand, having regard to 
the fact that the 2nd plaintiff was obviously a consenting party to 
the decree (as evidenced by her consenting without complaint to 
having her name removed from the suit at the time the compromise 
was entered into) and is now aco-plaintiff, 10 years afterwards with 
the only other surviving child of the testator except the trustees, 
defendants 1 and 2, and that the plaintiffs do not complain of any 
breach of trust or devastavit by the trustees, it must be assumed 
that at that time it was considered by all that the compromise was 


for the benefit of the trust estate. ' That being so, the alienations 
. that have taken place under the decree passed in pursuance of that 


compromise ¢ are binding upon the estate and upon all the benefi- 
ciaries though it may be that the beneficiaries’ might perhaps i in 
certain events- have a ‘cause of action against the trustee, 1st defen- 
dant, for not paying the Rs. 600. That, however, is not the case 
of the plaintiffs. The plaintiffs are not entitled, therefore, in my 
opinion to the declaration they seek, much less to the remedy they 
ask for. 


I am, moreover, of opinion that the suit in its present form 


cannot be sustained. The plaintiffs are two out of' eleven benefi- 
e H . : + b >» 8 
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ciayies, They are not entitled to possession either of the whole or. 
of any part; of the property unless all the beneficiaries are befere the 
Court and are of one mind. They can only be entitled to have the 
trusts carried out and this the suit does not ask for: and moreover 
in such a suit all the beneficiaries must be before the Court in order 
that the shares of each may be determined. Until the trustees are 
removed the property fests in them and they alone are entitled to 
possession ‘oti behalf of the beneficiaries unless all the beneficiaries 
are of one mind and present before the Court. Tt cannot be assumed. 
that all the beneficiaries are before ‘the Court when the plaintiffs 
allege that-they were eleven in number and the representatives of 
five of those eleven are not even named and it is not asserted that 
that the two grand-children who are before the Court are the sole 
legal personal representatives of théir parents. In my opinion the 
District Judge in para. 11 of his judgment has misunderstood the 
contention. The plaintiffs in their plaint say that Thomas Edmonds 


left eleyen children and it lies upon the plaintiffs to show that all 


the parties are before the Court, particularly where the question is 
whether the suit can be considered to be a, suit of a nature differ: 
ent to°that which it bears upon the face of it. The property is 
vested in the trustees until they are removed and there is a proper 
suit by all the beyeficiaries for possession to be transferred to them. 
In the absence of any of the beneficiaries or in the absence of proof 
that.they are all of one mind the suit cannot be successful: More- 
over, the plaintiffs’ allegations in para, 14 of the plaint show that 
the beneficiaries are not all of one mind. 


, I am, therefore, of opinion that the suit in its present form is 
unsustainable. I would, therefore, allow the appeal of the 6th defen- _ 
dant with. costs throughout. - The plaintiffs must pay the institution - 
fee in respect of item.2 in the plaint schedule and the property in 
this appeal throughont. | 


i f] 
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IN THE HIGH: COURT OF JUDICATURE iT MADRAS; 


Benson, 


Thesiga Aiyangar... s Petitioner* (Plaintif) 
` Srinivasa Mudaliar and another... Respondents (Defendants). 


Limitation— Endorsement of payment under hand of debtor~sNo actual payment, 


In order that an oiflorsement of part-payment upon a bond should operate to 
save limitation, it is not necessary that there should be any actual payment; it is 
enough that it is intended to operate as a payment, 


Petition under S. 25 of Act IX of 1887 praying the High 


Court to revise the decree of the District Munsil’s Court of Cudda- 
lore in Small Cause Suit No. 1374 of 1898. 


This was a suit to recover Rs. 147-12, balance of principal TE 
interest due upon a bond executed by ne lst defendant, the brother 
of the 2nd defendant. The defendants admitted execution of-the 
bond but contended that there was no consideration fog the bond to 
the extent of Rs. 50. They alleged that on8 Manicka Mudali owed 
the plaintiff Rs. 50 under the decree in S. C. Suit 751 of 1891 and 
another Rs. 50 under a bond for Rs. 100-execated by him and his 
brother, that the said Manicka Mudali sold some lands to these 


defendants and directed them to pay the debt, but that the 


plaintiif having recovered the Rs. 50 due by Manicka Mudali 
under the boad, the plaint bond executed for the debt of 
Manickam must be held to have failed in consideration to the 


‘extent of Rs. 50, The plaintiff in answer alleged that he --- 
recovered only Rs. 88 from Manickam and that he had accordingly 


allowed the 1st defendant to endorse payment of Rs. 38 on the 
bond. The plaintiff admitted that at the time of the endorsement 
no money was paid. The Subordinate Judge:-dismissed the suit 
upon the ground that but for the payment endorsed upon the bond 
the suit would be barred, and that the plaintiff himself having 
admitted that no money was paid and that to the extent of the 
endorsement no money was due, there was nothing to save the bar 
by limitation. From this’ decision the’ plaintiff proferred this revi~ 
sion petition on the grounds that the endorsement, even if it did 

.* 0. R. P2183 of 1899, . 28rd November 1899, 
è ° . D 
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not opérate to save limitatioh as a.payment should have been held 
to be effectual at least as an acknowledgement and that the J Judge 
was not justified in deciding the case upon a ground nob set np-by- 
the defendants.  ’ : . a8 T 
T. Rangaramanujachariar for petitioner. 

O. Venkatasubbaramiah for respondents. 


The Court delivered the following 


JUDGMENT. :—There was no need for the actual payment of, 
money in order to- save the bar by limitation. The transaction. 
embodied in the endorsement was intended to operate as a payment. 
We must set aside the decree of the District Munsif and direct him 
tid restore the case to his file and dispose of it according to law.- 
Costs will abide and follow the result. <3 cs 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 


Present k Justice Subrahmania Aiyar and Mr. Justice 
Moore. * 


Rama Naidu and others `... ..., Appellants* (Defendants) 


s 
V, 


Sri Mahant Ramakissari Dossjivaru... Respondent (Plaintif). 


Rent Suit —Cause of Action. 


The cause of action for a suit to recover rent arises when the rent becomes paye“ 
abla where a contratt exists according to the contract, and in the absence of a 
contract according to usage. . : i 


Second appèal- from the decree of the District ‘Court of N Forth 
Arcot in- A. S. No, 881° of 1897, presented -agairist- the decree- 
of the Court of tha District -Mansit ‘of arate ke in O. bi N o. 675 
of 1896 rekpeettivaly. TE . i , - 


R. Subrakmania “Aiyär for appellant. 


on 


ř. > Bhashyam.. Aiyangar - (Officiating Adooeato-Gonaral ‘nd: 
8. Gopalaswame: Aiyangar for respondent. _- š maso 





E S. A, No. -1260-of 1898. l , . 17th November.1899. 


fu. e 
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This among other appeals coming’ on for hearing on Monday, 
‘the 4th September 1899, the Court (The Ofy. C. J. and Micheil, J.) 
made the following . 


ORDER :—* In Second Appeal No. 1260 of 1898:—The 
District Judge has held that the suit is not barred’on the ground 
that the pattah was tendered within three years of the date of 
institution of the suit. But as has been held in recent decisions 
of this Court—Venktaguwi Raja v. Ramasami, I L. R., 21, M, 
413; and Paramtsiva Goundan v. Kandappa Goundan Second 
Appeal No. 1091 of 1897, 8 M. L. J., 201; the cause of action 
accrues on the date when the rent becomes due according to 
the contract, where a contract exists, and m the absence of 
a contract, according to usage. In the present case there was 
admittedly no contract and admittedly the respective dates when 
the instalments of rent for Fasli 1802 became due were all 
more than 8 years prior to the date of the suit. The suit is, 
therefore, barred, unless it be saved by any acknowledgments made 
whith would have that effect. Having regard to the fact that the 
parties may have proceeded upon the view of the. faw taken in 
‘decisions to the contrary effect of the decisions referred te above, 
and that the landlord may not improbably have, therefore, overlooked 
the necessity of proving that the claim was acknowledged in whole 
or in part in case any such acknowledgment may*have been made, 
we think it right mstead of allowing the appeal and dismissing the 
suit, to direct the District Judge to submit a finding on the question 
whether any such acknowledgment in writing which would have the 
effect of saving the claim from the bar of limitation either wholly or 
in part exists. The parties will be at liberty, to adduce evidence on 
the question. ‘he finding will be returned within a month from 
the date of the receipt of this order. Seven days will be, allowed 
for filing objections after the finding has been paren up in this 
Court. 

*[In compliance with this order the District Judge returned the 
finding that there was no acknowledgment of liability. The Court 
accepted the finding and in reversal of the lower eda judgment 
dismissed the suit as barred ‘by limitation:] `: 


* 17th November 1899. 
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IN THE JUDICIAL COMMITTÈR OF THE PRIVY. 
ý A COUNCIL. ` Ao i 


(FROM THE HIGH couRr OF J ODICATURE AT MADRAS.) es 


- Present :—Lord Hobhousa, Lord Morris, Lord. Davey, Lord 
Robertson and Sir Richard Conch. . 


Gnanasambanda Pandara Sannadhi ... ' e - Appellant.* 


- + 


ee i - - V. © o- 
Velu Pandaram and. another: are Plaintiffs. 


Limitation Act. XV of 1877, Arts. 124 and 144—Origin of the éndowment-—Pie- 
sumption—Her editary office-—Trust property—Alienation——Adverse possession. l 


In the. absence of any special custom, the alienation of a hereditary right to 
manage an endowment or of the properties attached thereto, i ig invalid, Rajah Varma 
v. Ravi Varma, L. R, 4 J. A.,.76, followed. i 


, In the absence of any evidence as to ‘the, origin of an endowment managed by 
Lsteditery trustees, the presumption ig that it was a gift in fee-simple from the 


founder to the trustee and, as under the Hindu Law successive life estates cannot 


be validly created, the, successive trustees.caunot be said to hold. -per formam doni, 
but only { from or through their predecessors, å ` °. 

“Where the hereditary trustee of an endowment atfegally transfers his aga of 
management and the- property belonging to the endowment, the possessidh of the 
-alienee becomes adverse to the alienor as well as to those who may.be entitled. to 
come in after him and.a suit to recover the office and the properties so conveyed 
will be barred if brought by the next trustee more than 12 ygars after the date of 
the alienation, respectively, under Arts. 124 and 144 of the Limitation Act. 

Per Curiam: In regard to the law of limitation there is no distinotton between’ 
the hereditary office and the property of the endowment; Art. 124 of the uaiaion 
Act will alike apply to both the office and the property, `. . ` ‘ 
Obiter :— Where the guardian of a minor alienated the minor's right to an office’ 
and the property attached to it, the minor should bring a suit to set aside the alienne 


tion within 3 years of his majority or his right will be barred under Art, 44 of the 
Limitation Act, ~ 


_ Their Lordships’ judgment was delivered by 


| Sir Richard Couch. —The suit in this case was brought by the 
respond ent Velu Pandaram to establish his right to the manage-- 
ment of an endowment connected with a temple in the Province of 
Madras and to the possession of the lands forming the endowment 
either absolutely or solely with the second respondent Chockalinga, 
and the only question in this’ appeal is whether the suit is barred 
by: ‘the law of limitation. ng š 








; ` 19th December 1999, 
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The earliest document relating to the endowment is dated 19th 
December 1850, at which time the superintendence of it was yested 
in the Government. It is an agreement executed by Velu Panda- 
ram, the grandfather of the respondent "Velu, who is described as 
ċlaimant to the endowment in question. It is addressed to the 
East India Company’seGovernment, and states that in ‘accordance 
with certain Government orders the lands attached to-the endows 
ment—which aye specified—*“ having been delivered to my posses- 
‘sion by Government and taken: charge of by*me I shall conduet 
“the cultivation and other affairs of the sid lands from Fasli 1260 
“and use the income derived: therefrom solely for the said temple.” 


‘On the 18th August 1857, another agreement was executed by 
ihe same Velu Pandaram by which he bound himself and his suc- 
cessors in the management of the endowment to act according to the 
conditiong stated in it and said that in. default of his doing so the 
Government might remove hime 


‘In 1868 the Government, then the Queen’s, was A in 
divesting itself of diract responsibility for the superintendence of 
these weligions institutions, and on the 31st October 1863 an agree- 
ment was executed by the same Velu Pandaram and by Kuppa 
Pandaram, described as son of his elder brother, in which after 
saying they are the claimants to the endowment and stating some 
assessments of-lands belonging to it it continues: “We shall from 
“the current Fasli 1873 conduct properly the Pooja (worship) 
“ Naivethiam (offerings), etc., and of the temple with the said assess- 


< ment amount arid also keep in the temple under our signatures 


“a detail account of receipt and disbursements in respect of it and 
ce pay in full the kaval revenue of the said lands to the sircar in 
“every Fasli.” The-former- agreements: were executed: by Velu . 
only, but it would appear. from this last that the,endowment had 
been held by the brothers as a joint family and that Kuppa had 
succeeded as heir to his father’s interest in it. 


< Velu died at some’ time, not stated, prior to 1868, leavin an 
adopted son Nataraja, who died in 1884 léaving the respondent 
Velu, his son and héir who attained majority in February 1891. 
Kuppa died in 1866 leaving a widow, Visalakshi and-a son the 


- respondent Chockalinga who attained majority in 1880, as 
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On the 17th September 1868, Visalakshi executed a deed of 
sale tg the manager of another teraple who was predecessor in title 
to it to the appellant. She is described in the deed as mother and 
guardian of Chockalinga and of another boy since dead, sons of the 
late Kuppa Pandaram one of the two hereditary trustees. The 
operative part of the deed is “ I have conveyed to you by absolute 
‘sale my hereditary right and interest appertaining to the half-share 
“of the hereditary right of management of theecharity termed 
“ (describing this °éndowment) enjoyed by my husband until his 
“death and afterwards by me for discharging the debts of the 
family incurred by my husband and myself in the management 
“of the said endowment and for the maintenance present and 
“future of myself and my little children for Rs. 2; 200, the prico 
“ settled therefor by mutual consent.” .- 


On ae 13th February 1869 a similar cohveyance a executed 
by Nataraja of the half-share which he possessed of the hereditary 
right to the endowment for a like, sum of Rs. 2,000 for tho purpose 
of discharging the debts, incurred im the management of the 
endowment. 


= 


a ‘ 

In Rajah. Varmah Valia y. Ravi Vurmah Mutha and others 
L. R., 41. A., 76, this Committee held that an assignment by the 
urallers (managers) of a pagoda of the right of management thereof 
was beyond their legal competence under the common law of India 
and that no custom to do so had been established. ‘There is no 
proof of any custom in this case and-consequently these deeds of 
sale are void and did not give any title to the purchaser. The title 
remained in ‘Chockalinga and Nataraja and the possession which 
‘was taken by.the purchaser was adverse to them. | 


‘The law of limitation applicable to the case is Art. 124 of the 
second schedule to the Act, XV of 1877, which says that in a suit 
for possession -of an hereditary office, the period of limitation is 
twelve years which begins fo run when the defendant takes posses- 
sion of the office adversely to the plaintiff or any person from or 
through whom he derives his right to sue. Chockalinga attained 
majority in 1800 and had by Art. 44 of the Act three years for 
suing to set-aside the sale by his guardian. He did not do so and 
by 5. 28 of the Limitation Act his right became extinguished, 
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Gnana- - Their Tiordships: are of opinion that there is ‘no distinction between\. 
ees the.office and the property of the endowment. The one is attached 
saa to the other, but if there is Art. 14-4 of the same schedule is appli- 

"yeu Cable to the property. That bars the suittafter twelve years adverse 


Pandaram, possession, 


Nataraja also .was barred a his right was «extinguished. 
The respondent Velu Pandaram is his son and the suit was brought 
by him againstdéhe appellant and Chockalinga who apparently had 
refused -to be a plaintiff. The plaint states that the endowment 
was founded by the ancestors of Velu and Chockalinga and it was 
arranged ‘by them that only the members of their family should 
hereditarily-hold the properties, which were their family property, 
and from the income thereof conduct the worship and charities 
connected with the temple, and prayed that his right might-be 
‘declared to the sole management of the temple, or if he was, held 
not to be entitled to the sole management. that he might be held 
dntitled to it jointly with the appellant, The Subordinate Judge . 
held him to be entitled jointly with the appellant ; the High Court 
has oa him to be entftled to the sole right of management. 


The contention on behalf of Velu before their Lordships has 
been that he does not-derive his right to sue from or through Nata- 
raja; that on hi$ death in 1884 a fresh right accrued to Velu, and 
the period of limitation then began. Of the many cases cited by 
‘Mr. ‘Branson in his argument one only Trimbak Bawa v. Narayan 
Bawa, I.L. R., 7 B.,-188, is applicable to this contention. In that case 
& grant for some religious purposes had been made to-one Balobha 
and his descendants. His estate including this grant became 
divisible among his sons, and the share of Vithoba, one of them, 
was taken in execution in 1870 and illegally sold. The sons 
‘of another son of Balobha by some process became possessed of this 
“share. Vithoba died in 1876 never having taken any steps to re- 
‘cover the property, and in 1879 his son sued the other descendants 
‘of Balébha for one-third share of the management. The defence 
‘Bet up was thattby Art. 12 of the same-schedule of the Limitation 
‘Act a suit to set aside an execution ‘sale must be brought within a 
year from the conclusion `of the sale. The Court held that where 
the ‘founder of an endowment has vested in a certain family the 
‘management of it “ each.member of such family succeeds to the 
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“ management, to use technical language per formam dont, and‘that =: 


“ thergfore on Vithoba’s death the plaintiff’s right to succeed to the 


ss management i in.this case was quite unaffected by .any proceed- g 


“ings against Vithoba difring his life.” 


` There is no evidence: of ‘the origin of the sitowinedt in this 
suit. It must? be assumed that it was by a gift from the founder. 


Gnèna-. 
sam a 
Pandara 
Paonnghi 
iM” 


Vela 
+ [Pandaram, 


The Government appears to have; considered it to be hereditary in ” 


‘the.family by admitting Kuppa in the agreement im 1863 to share 
“in if with his unclé. In „Tagore v. Tagore; Súp. Vol. I. A. 47, it 
was held by this Committee (p. 66) that all estates of inhéritance 
‘created by gift or will so far as they are iriconsistent with the 
general law of ivheritance are void as such and that by Hin du lai 
‘no person,can succeed thereunder as heir to estates described i in the 
terms which in English law would designate estates tail. The Hindu 
law of inheritance . did. not. permit the creation of successive life 
estates in.this endowment and this ruling is decisive agaitist the con- 
tention on behalf of Velu par is contrary to the judgment, in the 


-Bombay case: `. - A ee i 
= o 


The respondent Velu can only be entitled as heir to his fathor 
Nataraja and from and through -him ana” consequently‘his suit is 
-barred by Article 124. In-their Lordships’, opinion ‘the ruling in 
-Tagore v. Tagore is applicable to an hereditary office and cae 
ment as well as to other immovable property. 


The Subordinate Judge following the decision of -the Bombay 
High Court made æ decree declaring the plaintiff entitled to joint 
‘management with the appellant and ordering delivery of joint 


possession of the lands to him. From this decree both the plaintiff, 


and the appellant appealed to the High Court. The appellant’s 

‘appeal was dismissed on the ground that the plaintiffs’ right accrued 
-on Nataraja’s death. On the plaintiffs appeal the High Court 
- Varied the decree below and declared the plaintif entitled to the 
‘sole right of management and ordered that the possession of the 
. properties attached to the: endowment should be delivered to him. 
lt las been shown that both decrees’are erroneous and their Lord- 
-ships .will humbly advise Her Majesty to -reverse them and .to 
-order the suit to’ be dismised with- costs-in both Courts. _ The 
respondent, Velu’ Pandaram will pay the costs of this appeal. | 
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o a riie itapad! PAW JouRiAN ÑiroRiS. “! Kiji m 
Tiamat > IN THE HIGH COURT OF JUDICATURE AT MADRAS, ` 
koa E | ” BULL BENGH. ` 


Jugala Panda. ` Present:— Mr. J ustice Boddam, Mr. J astice O'Farrell and 


Ti : ustice Michell. 
"Hantmanta Mallesam, Ni aidu and otho ers. ii A ppellanits * (D (Defendant 





3 to-5), ° 
SOE GT Ee ae i “©. ' : gi 4 ae | 
- 7 7" ae ee ee © Respondents { Plaintiffs 
J ine Ponda and omer ws -asl 1 48-3 and Defendants 


. 1 and 2). 


2- ^ Hindu Low—Father’s di Dese ee sai es ih suaina son ih father’s 
_death—Oause of action—Limitation. ; 


Tst " 
w t 


l There is but one cause of action eosin ‘Gi son. for a a fathor’ s debt, whether 
“the suit is brought during or after the father's lifetims ; ; and the „starting point of 
* limitation i is the same ïn both cases. 


- Appeal froin. the decree of the District Court of, Ganjam in 
0. S. No. 8 of 1895. | 


— ~ - æ a 


F. Krishnaswami diyar- and Ñ. . Raghava Aiyengar for mi 
Janta... 2 2. a, 


= ral 


John Adam: for 5th Shane - i = os 


P, 8. Sivaswami Aiyar for The Ò fg. Advocate-General(V. Bhii- 
“shyam Aiyangars ing K: Srinivasa Aiyan gar. for 2nd and = 
as 


P. R. Bundara Aiyar and y. C. . Seshachariar for Ath respond- 
‘ents g 


' This 'appeal coming on for n.: on Tay the 26th J uly: 
. 1898, their Lordships . (Davies and Moore, JJ.) made the following 


o: ORDER :~In:this-appeal:the question of misjoinder is raised ; 
“but,as thedefendants Land 2 have now been eliminated from the suit, 
“the point need not-be decided. The question as to whether the 
‘lecree-debt in O. S. No..553.of 1882 sued upon was subsisting in 
‘August, 1893, -at the time ‘of the death of Appala Naidu, father of 
“the appellants, ‘defendants 3 to 5, does not appear to have been 
“distinotly raised—at: ‘any tate it was not decided end it was'a ques- 


#A. No. 178 and of 1896. l =<. 27th October 1899, 
[Final Judgment by the Division Bench was. delivered on the 4th December 


+ < 7 


+ 
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tion material to'the decision of the suit.” We will, therefore; rofer ra pee 
the point to the lower Court for a finding. Fresli evidence may be Naidu 
taken. The finding should be submitted within six weeks from thé Tagala Pande 
date of the receipt of this Srder ind seven days willbe allowed for 


filing objections after the finding has-been posted up in this Court. 


In accordance with. this order, the District Judge returned the 
finding that the decree-debt was still subsisting, notwithstanding 
that the application for execution, dated the 28th Aifgust 1891, was 
slightly defective. ets 


' The case again coming on. for hearing on the 2lat and 9nd 
November 1898, affer the return of the above finding upon the 


issue referred by the High Court for trial, the Cour t iSalranmense 
Atyar and Davies, JJ.) made the following 


ORDER OF REFERENCE TO FULL BENCH: We. have 
no doubt the rate of interest granted in the cemee sued upon was 


“ 


an annu al rate. 


We consider that the ado for T AN of the 28th 
Angust, 1891, was an application according to law, notwithstanding 
the defects it contained, as none of them was material. , The decree 
sued upon, therefore, had been na kept alive up to the timg of 
the father’ S death. e 


+ 


A third point, now raised is whether the pr esenb ‘anit ` ‘is 
barred by limitation, inasmuch as, the cause of action against the 
sons, defendants 3 to 5, arose at the date of the debt becoming due 
by the father, and not at the date of the death of the father. ` It 
would be unnecessary to decide this. question if the suit could be 
rightly treated as one brought upon the judgment a gainst the father 
assuming that a suit upon a civil judgment could be brought in this 
country and as governed by Article 122 of the 2nd schedule of the 
Limitation: Act, because under that Article the. suit was just within 
time. But we are unable to hold that the sons could be-sued upon 
a judgment obtained against their father in respect of a previous 
debt, for the reason that they were not parties to the jud gment and 
it was, therefore, not binding on them. Article 122 is; therefore, 
inapplicable to this case. -Hence the right of suit-here against the 
sons must depend upon their obligation under Hindu Law to pay 


Hayumantu 
' Misilesam 
Naidu. 


Ve 
Jugele Panda, 
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their father’s debts; Aécording to the recent Fill Bench decision 
that obligation arises:in the lifetime of the father, and the sons may 
be-sued ‘before his death. It would, therefore, seem to. follow. that 
limitation against the sons should begih to run’ from the date‘ of 
the debt becoming due by the father, as it is on that date that thë — 


| sons’ liability to pay becomes enforceable. This is inconsistent with 


the views held i in I. Iy R., 16 M., 99 and 17 M; 122, which had tọ 


be considered i ip the Full Bench casé. It was decided i in those cass a 


that ‘a right to site tlie sons accrued on the father’s death pre- 
sumably apart from any right of suit ag@inst them in: the father’s 
lifetime, and: thosé-cases are not expressly: overruled by the Full 
Bench decision. We, therefore, refer the following point for decision 
by a Full Bench; namely, whether a creditor in the position of the 
plaintiff has a further right’ to sue the son for'his father’s debt on 
the death of the father, apart from the oe to sue him in the 
father’s lifetime’ for such debt. j Hyh CAD 


"Their Fordchins of the Pull Bench eed the following 


oe OPINION: :—The „question referred in this case is c whether a 
ee creditor i in the position of the plaintiff. has a further right to sue 
“the gon, for his father’s debt on the death of the father, apart 


es ‘ from the sight to sue himi in the father’ 8 life-time for such debt.” 


_ The: plaintif recovered a deares for moneys borr awed from them 
for family purposes by two persons—Balakrishnama Chowdari and 
Appala Naidu,—in an action against those two brothers and an un- 
divided brother of Appala Naidu in 1882. Balakrishnama Chowdari 
and Appala Naidu, who had borrowed the, money died in 1893, and 
the plaintiffs, haying recovered no part of their decree, in 1895 
sued the present five defendants for the full amount of the decreo 
and interest. The first two present defendants are the undivided 
brothers. of the first defendant Balakrishnama Chowdari in the 
anit of 1882, and have succeeded as such to the property of Bala- 
krishnamia Chiwdari by ` right of survivorship. The third, fourth 
and fifth defendants are the sons of Appala Naidu. © 


The deria sot up the plea-of limitation. Hence this 
referença which relates only to the defendants 3 to 5, 


It was “decided by the Full Bench in Ramasami Nadan v. ` 
Ulaganutha Ggundan, E L. Ro 29 M., 49, that a plaintiff cnn gue 
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the sons with the father in the father’s Mfetime fora debt incurred Hanumantu 
. i i ; Mallesam 
for family purposes and get a decree against them, making their Naidu 


shares”in the family property liable for the debt. E Jugala. Panda. 


It was contended before us that there were two causes of 
action, one during the father’s lifetime and another arising on the 
father’s death. Natasayyan v. Ponnusami,*I. L. R., 16 M., 99 
and’ Ramayya v. Venkataraitnam, I. L. Rè, 17 M., 122, The 
argument appears to be that though the decree would in neither 
case be a personal” decree against the sons, whether’ the -suit was | 
brought in the father’s "lifetime or after his death, there was 
nevertheless a difference in the relief obtainable, viz., that in the 
former case an, alienation made by the son before decree of his 
sharé or interest would not be affected by the decree, whereas in thé 
latter case if the son alienated -any part of the property after the 
father’s death but before decree obtained against him, he would be 
liable to satisfy the decree to the full extent of all the "property 
which came to him irrespective of any alienation he might nate 
made. — $ e 


Numerous cases were cited in support of this contentione(all of 
which, however, were cited and considered in Ramasami aes V. 


Ulaganatha Goundan). 7 
è 


. We are unable to follow the argument. The cause of action is 
the same and the decree recoverable is the same, though the actual 
relief obtainable in the result may be different owing to circum- 
stances which may have occurred in the meanwhile and before 
decree that alone cannot give a fresh cause of action. 


We think the question referred is covered by the Full Bench 
ruling in Ramasami Nadan v. Ulaganatha Goundan. In that case 
two actions were brought against a father and his two sons for a 
debt upon a bond executed by the father for the family debt in 
1893 (160 of 1898 and 324 of 1893) and a decree was given 
against the father alone, the two sons being dismissed from the suit. 
In 1896, the plaintiff brought an action after the father’s death 
against the two sons (the defendants in the suit). In making the 
reference to the Full Bench the Court after stating the above facts 
proceed as follows; “If the decision in Natasayyan v. Ponnusami,’ 

9 e B 


Hanumantu 
Mallesam 
Naidu 


v. 
Jügals Panda. 
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“I. L. R., 16 M., 99, is right, there seems to be no doubt that 
“the A guit is maintainable, for it was there held that the claim 
“to enforce the obligation of sons under Hindu Law gives & cause 


“of action arising only on the death of the father, and that 


“case was approved, certainly not disapproved, in Ramayya v. 
“ Venkataratnam, I. L. R., 17 M., 122, It seems to us extremely 
“ doubtful whether this decision can be supported, and the pointis 
“one of general importance....... It is certainly desirable that 
“all the questions between the creditor and his debtor and the 
“ debtor's sons should be raised and deteymined in one suit. 


“ The precise question we wish to refer is— 
“ Whether the plaintiff could, in the suits 160 and 324 of 
“ 1893, have prosecuted the claim against the sons of Tirumalai and 
“ hayo abtained a decree, making their shares in the family property 
liable for 1 Tirumalai’s debt”? 


This question is unanimously answered in the M EA by the 
Full Bench. . 


It is true that theequestion in that case was one of res judicata 
and net limitation, but we do not see that that can make any differ- _ 
ence. The Court decided that the cause of action arose in the 
father’s Hroni and if it arose then and could have been enforced 


_ by action, then, “unless the death of the father gives a fresh cause 


of action, the time for the purposes of limitation obviously begins 
to run in tlie father’s lifetime at the time when it commenced to run 
against the father: Throughout the case, moreover, and particu- 
larly in thé judgments of the Officiating Chief Justice and Subrah- 


‘mania Aiyar; J;the question discussed and determined i is whether 


the cause of action arose during the father’s lifetime, or after his 
death only, and:the object of the reference was to determine whether 
that class of cases which held that the cause of action arose only 
on the death of the father could be sustained, having regard to the 
decisions thatthe son’s liability existed at an earlier date, viz., during 
the father’s lifetinié, If there were two causes of action, one com- 
mencing. during the father’s lifetime and another at the father’s 
death, it would have been equally important to raise the contention 
in that case as in thé present, eu it is Cora that such a 


contention is nowhere suggested, Ly =, 


is 


a 
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We are of opinion that there are not two causes of action and, Hanumanti 
therefore, answer the question referred that a creditor in the posi- Pee 
tion of the plaintiff has not a further right to sue the son for his, ala Panda 
: ugala Panda 
father’s debt on the death of the father, apart from the right to - 


sue him in the father’s lifetime for such debt. 


The appeal coming for final hearing after the expression of 
the opinion of the Full Bench, before theit Lordships (Subrah- 
mania Atyar and Davies, JJ.) the Court delivered the following 


JU DGMENT*:— With reference to the ruling of the Full Bench 
on the reference made by us, the suit must be held to be barred by 
limitation. The decree of the lower Court is reversed and the suit 
dismissed. In the circumstances, each party will bear his own 
costs in this and in the lower Court. 


t 





* 4th December 1899, 
+ 





IN THE HIGH COURT OE JUDICATURE AT MADRAS. 
Present :—Mr. Justice Subrahmania Aiyar and "Mr. Justice 


Davies. 
Murugesa Chetti P .. Appellant * (let defendant.) 
v. ° 


Annamalai Chetti and another oY Respondents (Plaintif and 2nd 
Defendant.) X 


International Law-—Suit in one country-Declaration ‘of insolvency in another Mutugésa 


—Hatinguishment of liability—Civil Procedure Code, 8. 17-—Oarrying on business— Chetti 
Agent—-Manager, V, 
Annamalai 


Where according to the laws of a county a debt is discharged otherwise than by Chetti, 
payment and the discharge operates not merely to interfere with the remedy or the 
procedure but also to extinguish the debt. either altogether or for a Bpecific period, 
such discharge is an effectual aviswer fo a suit not only in that countiy but also in 
every other country. l o~ ; 


Where a Fiench subject was declared. insolvent at Pondicherry so as to bind all 
the creditors and according to the French law, his rights and liabilities became vost 
ed in a syndic :—- Ua ; 


Held that the debt was discharged and his lability ‘extinpaished antl that so 
long as the adjudication of insolveticy was in forge, no suit could be maintained in 


a 


the Courts of British India any more than in the French Court at Pondicherry, 


eater rity irl n au 
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* A. 21 of 1199. o’ 26th January 1899, a 
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Obiter :-~Where, as in the case of a business conducted by the manager of an 
undivided Hindu family, the person conducting the business is not an agent of the 
persons interested in the strict sense of the word, the latter cannot be sail to be 


carrying on the business within the meaning of 8. 17 of the Civil Procedure Code. 


Appeal from the decree of the District Court of South Arcot 
in O. S. No. 17 of 1896. 


The Officiating Adwocate-General (Sir V. Bhashyam PEE 


V, Kr ishnaswagnt Aiyar, V. C. Desikachariar and K. Srinivasa. 


Atyangar for appellant. . ° 


; s i 
E. Norton, P. R. Sundara Aiyar and M. A. Tirunarayana- 
chariar for respondents. 


y. Krishnaswami Arcyar :—The Ist defendant pleaded that the French 
decree was obtained fraudulently. The Judge said be could not go 
into the merits. The first part of 8, l4 refers not merely to a suit brought 
upon an original cause of action, where the foreign judgment is pleaded 
in bar; but its principle i is applicable toa suit brought upon the PACERS 


“itself. - 


te or ‘def to. give jurisdiction to the Court, where the cause of action 
did x not, arise within the jorisdiction, the defendant must at the time of 
the commencement of the suit have actually resided, carried on business, 
or personally worked for gain within the jurisdiction. §. 17, ©. P. ©. 
(Modu Sudan Chopdhry v. Cochrane, 6 O. L. R., 417). No doubt, the 
Madras High Court has held that the carrying on of business may be by 
an agent or munim, under this section (Muthayya Chetty v. Allan, I. L. R., 
4 M., 209)., But the manager of a joint Hindu family is not an agent 
for the other members (Chalamayya v. Varadayya, I. L. R., 22 M, 
166). The defendant must have control over the person actually 
carrying on the business; he must be able to appoint and remove him’ 
(Chinnammal v. Tulukkannatammal, 3 M., H. C. R., 146.) Again, by 
International Law, an assignment under the bankruptcy law ofia foreign ° 
country" where a pergon is domiciled; conveys his‘‘moveable property 
situated in this country. Westlake’s Pr. Intl. Law, p. 102, § 134 
and 142; Dicey’s Conflict of Laws, § 108; Foote’s Pr. Intl. Law, pp. 
308 and 131. (Phillimore’s Intl. Law, Vol. TV, p. 617), Just asin a 
case of succession, the distribution of a deceased person’s moveables in 


. this country is governéd by the law of his domicile. In’ Rangayyachettt 


v. Thartkachalla Mudali, I. L. R.,19 M., 74, it was held that the Official 
Assignee could conyey, not only. the insolvent’s share, buialso.the shares 
of those members of the family upon whom the insolvent’s debts were 
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binding, The business, therefore, (if any)*carried on by the lst defend- Murugesa 


ant became vested, upon his adjudieation as an insolvent, in the syndics cna 
appointed by the French Court, and therefore there was no business in the Annamalai 
Chetti; 


eye of the law carried on bythe Ist defendant at the time of the suit. 


The words ‘ carrying on business’ in S, 17, C. P. C., do not extend 
to foreign subjects carrying on business in British India by means of an 
agent, This and the other cognate sections should be read as subject 
to the well-established principles of Private International Law. The 
words ‘ subject. toethe limitations aforesaid ” in S. 17, refer to the 
“pecuniary or other limitations- prescribed by any law” in S. 16, and 
‘any law’ includes International Law. And according io that law, a 
State las no jurisdiction over non-resident foreigners. (Attorney-General 
v. Mcleod [1891] A. C., 4655; LeMesurier v. LeMesurver [1895] A. ©., 
517). In Sirdar Gurdyal Singh v. Rujah of Faridkote, L. R., 21, I. A., 
171, the Privy Council laid down that territorial jurisdiction does not 
attach to non-resident foreigners, and refused to give effect to the Judg- 
ment of a foreign Court passed tn absentem against a British subject not 
resident within the foreign State. In Nallakaruppa Kettiar v, Md. Iburam 
Saheb, I. L. R., 20 M., 112, the fact that the defendant who was domiciled 
and resident in British India, was a partner*in a firm which carried 
on business in a foreign" State, was held not sufficient to gave the 
Courts of that country jurisdiction over him. In England, there is no 
jurisdiction except where service could be made within the territory. 
The exceptions to this‘rule are made under the specia® powers conferred 
by the Judicature Act, The true rule of interpretation is laid down in 
Russell v. Cambefort, 23 Q. B. D., 526, where it was held that the rule 
authorizing service to be made upon the manager of a partnership firm 
at the firm’s principal place of business in England, did not apply to a 
firm consisting of non-resident foreigners. This was followed in St. 
Gobinand Co. v. Hoyermann’s Agency Co, [1893], 2 Q. B., 96. No doubt, 
the rule itself bas since been altered, but the principle laid down by 
‘these cases still remains. The same principle is to be found in Cookney 
y. Anderson, 32 L. J., Ch. 427, which, though overruled by a later case on 
another point, still stands good on this point. 


wv 


> | I£ the intention of the Civil Procedure Code is to confer on British 
Indian Courts jurisdiction over non-resident foreigners, such an enact- 
ment would be ulira vires of the Indian Legislature. By the 24 and 25 
Vict., c. 67, s. 22, the Indian Legislature can legislate only for foreigners 
within its territories. As the Statute originally stood, it was held that 


the Legislature could not make laws even for subjects outside the Indian 
e 


Marugess 
Ghetti 
we 
Annamalai 
Ohetti. 
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territories. But by the 32 and 83 Vict, ce. 98, it was empowered to make 
laws .for subjects outside the territories, Bat itsincapacity to make 
laws for foreigners outside its territories ig not removed. An act of the 
Indian Legislature may be ultra vires. (Empress v. Burah, L. R.,5 1. A, 
198, and Abdulla v. Mohan Gir, I. L. R., 11 A., 490, F. B.) 


The Bombay cases, *Guirdhtr Damodhar v. Kassagar Hiragar, I. L. R., - 
17 B., 662, and RameRavji v. Prolhaddas I. L.R., 20 B. 183, are 
against our contention. But the first of these cases was under the 
Presidency Small Cause Courts Act, the terms of which are different 
from those of S. 17, C. P. C. ; it was decided *before the Faridkote case, 
and the point of uliva vires was not taken in it. The second case was 
under the Letters Pateiit, and is so distinguishable. ` 


Lastly, in consequence of the French insolvency, no suit could be 


~ instituted against the insolvent. (Art. 443 of the Code Commerce.) An 


insolvent discharged in the country where a contgact is made and is to be 
performed, is an answer toa suit in respect of that contract anywhere 
throughout the world. (Piggott on Foreign Judgments, p. 341; Wost- 
lake, p. 281; Quelin v. Motssion ; (1) Knapp’s Reports, 266 note.) 


E. Norton :—The doctrine laid down by the grea tInternational Law 
writers is that when a debt is extinguished by the bankrupt law of the 
country .where it was contracted and has to be paid, it is extinguished . 
throughout the world, and a suit for it in another country would 
not lie. But where the foreign bankruptcy or insolvency law merely 
bars the remedy, whether against the person or property or both, 
of the debtor, without extinguishing the debt, such a bar is purely 
processual and a suit for ib in another country would lie. (Story, 
Conflict of Laws, pp. 482, 483; Wharton Con. Laws, § 520; Dicey, 
p. 451.) One test, whetber the bankruptcy laws of a country extin- 
guish the right itself or merely take away the right of action, is 
whether the after-acquired property of the insolvent goes to his 
assignees, syndics, or curators, by whatever name they may be called. 
If such property passes, then surely the debt is not extinct. This 
difference is observable in the English and Indian Bankruptcy Laws, 
Until a certain period, e.g., twelve years after the insolvency, or one-third 
of the debts are paid off, or a final certificate of discharge is granted, 
the assignees take the after-acquired property of the insolvent. But 
the insolvent keeps to himself the property he may subsequently 
acquire. The French law has incorporated. the Roman Jaw of -Cessio 
Bonorum, whereby the debt is not extinguished, ‘bat the after-acquired 

e 


+ 
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property of.the insolvent remains liable to his creditors. (Story, tb; 
Wharton, § 533, Mackenzie’s Raman Law, p. 380.) Under Art, 443 of the 
Code @ommerce, after-acquired property passes to the syndics. Compare 
S. 11 of the Limitation Act, which lays down when a foreign rule of 
limitation is a bar in our Courts: As to the case of Quelin v, Motsson 
1 Kn. Rep., 266n, no reasons are given ; ; it is difficult to make 
out the grounds on which-the Privy Council proceeded. If it progeeds 
upon the ground that the French law extinguished the debt, it has 
no weight (i) as the decision was then upon a qugstion of fact, (ii) 
because the Frenc}? advocates were not asked about the case where 
no proof was made or dividends received, and hence their opinion on 
that point was obtier dictum; (iii) because in this case the proceedings 
have just been commenced, and there has been no discharge or any thing 
of that kind. This case’is treated as having proceeded ‘upon this 
ground by Story and Dicey and by Bouwll, O. J., in Ellis v. Mc Henry, 
L. R., 6 C. P., 228. Piggott also at p. 841 takes the same view of the 
case. In fact, immedidtely below that case he cites another case ( Bx- 
parte Burton, 3 M.D. & D., 364.) where the foreign insolventjlaw not having 
extinguished the debt was held not to have extra-territorial operation, 
If the case is to be taken as laying down that the right of eaction - being 
taken away in France, no action would lie here, its authority has been 
destroyed by subsequent Privy Council cases. In Oockerell v. “Dickens. 
. 8 Moo. P. C. C., 98, the -Privy Council recognise that after a home 
bankruptcy, any creditor may go abroad and realize the whole of his 
debt from the insolvent’s foreign real estate. (Phillimore, Vol: IV, 
p. 618; Westlake, § 131.) In Ruckmaboyee v. Lulloobhoy Motichund, 
5 M. I. A., 267, the Privy Council, quoting from Story and Pothier, 
distinctly recognise the distinction between the extinguishment of the 
right of action and the extinguishment of the right itself, and cite with 
approbation an English case which held that a snit for a French debt 
barred by the French Law of Limitation, would still lie in an English 
Court, if not barred according to the English law. Bankruptcy is not 
a status; no International law writer treats it as such. The incapacity 
to transact business owing to bankruptcy i in one country is not regarded 
in another country (Wharton, §122). Nor is a prodigal incapacitated 
from suing or being sued without the concurrence of a conseil judiciare 
in his own country, prevented from suing alone in a British Court 
(Worms v, De Valdor, 41 L. J N. S., 791). Nor is extr ‘a-territorial effect 
given to decrees of civil death, attainder and infamy (Wharton, § 107, 

108, Folliott v. Ogden, 1 H. BL, 135.) l 
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Carrying on*business need not be personal so as to confer juris- 
diction under §. 17, ©. P. ©. (Muthayya Chetty v. Allen, I. L. R., 4 
M., 209; Kessoji v. Khimiji, I. L. R., 12 B., 507; Girdhar v. Rassigar, 
Ib, 17 B., 662.) In Ohalamayya v. Varadayya, I. L. R., 22 M., 166, the 


manager was held not to be an agent of the other members so as to pledge 
their personal credit; but he was their agent clearly so far as respects 
the joint estate. It is not right to say that an adult male member of a 


Hindu family has no control over the manager. An alienation can be 


made only with “the consent of all. (Miller v. Bynga Nath, T. L. R., 


12 C.; 389, at p. 399.) Moreover, in a trading,family like the defendant's 
the members are more or less like” partners ; each is the agent of and 
controls the others like partners. The reason why jurisdiction is 
exercised over those who carry on business, personally or otherwise, 
within the limits, is that they accept the protection of the local authority 


for their business and their property and may, therefore, be regarded as 
submitting to the jurisdiction of their Courts, See the 17 Bombay 
case, supra, pp. 667 and 669. In this view, it is immaterial what degree 


of control the absent peapa has over the person actually carrying on 


the business.® - R 


As? to the argument that the defendant’s business, if any, at 
Cuddalore vested in the syndic, and that, therefore, the defendant 
carried on no business there to confer jurisdiction, the reply is that 
under the Frénch*law the property does not vest in the syndic, as it 
does in ours: he is merely a manager or agent for the irsolvent. (Art, 
443 of the Code Commerce.) Nor does a foreign bankrupt assignment 
ipso facto transfer British moveables: it confers a potential right which 
might be perfected by taking possession. But hefore this is done, 
British subjects may attach and take away—-See observations of Lord 
Loughborough in Sill v. Worswick,,1 H. Bl, 665. Even should the 
business be conveyed ipso facto to the syndic, yet until he takes posses- 
sion physically or by attornment, the insolvent retains the juridical 
possession; such possession may even be adverse to the syndic (In re 
London and Provincial Telegraph Co., 9 Eq., 653, Kristo Comul Mitter 
v. Surish Ohunder Deb., I. L. R., 8 0., 556.) But itis clear that the 
syndic never took possession of this business, or even was cognizant of 
its existence. Even if the syndic should be deemed to have been carry- 
ing on the business at time of suit, he was doing so for the benefit of the 
insolvent, or as his agent or manager. A Receiver appointed by a 
foreign Court has no authority in this country (Wharton, -§ 390 b.) 


_ 
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It is not-contrary to International Taw to exercise jurisdiction 
over non-resident foreigners. The best evidence of International 
Law is the practice of the States. As to the practice of Scotland, 
France, Denmark, Holland and Spain, see Story, pp. 760 and 


765, mere, possession of property within the country, is deemed 


sufficient to confer jurisdiction. The proceedings are commenced by 
the attachment of the property for the debt, and then the owner has to 
come into Court to get his property released by disproving the debt. 
By the side of all this, our Code is very moderate, Yn England, the 
difficulty has been not with regard to the exercise of jurisdiction, but 
with regard to service of the writ. Now this difficulty has been 
removed by the orders made under the Judicature Act, whereby service 
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out of the jurisdiction may be made in certain specified cases with the | 


leave of the Court. The English cases cited on the other side are cases 
on service, and are so treated in the 17 Bombay case, although they con- 
tain some loose dicta about there being no jurisdiction over non-resident 
foreigners, They virtually give up the whole point when, in the same 
breath, they admit that with leave of the Court the service may be 
made. As the English Courts felt the same difficulty in the case of 
non-resident English subjects also, (Indigo Oo. sv. Ogilvie [Î891], 2 Ch,, 
31), it is clear that it was noton account of any principle of Inter- 
national Law. This is apparent from Worcester Banking Co. v, Firbank 
[1894], 1 Q. B., 784, where it was held that under Order XLVIII-A, 
r. l, a firm carrying on business within the jurisdiction may be sued in 
the firm name under that rule without leave, although it be a foreign 
or colonial firm, the members of which are resident out of the jurisdic- 
tion. The technical rules of service in England will not apply here, 
especially as ample provision is made for extra-territorial service by 
Ss. 89 and 90, C. P. C. 


When considering whether the Courts of a State have jurisdiction 
over a particular case, we should not consider whether the Courts of 
another country would enforce the judgment passed in that case; our 
business is to look to the local law. (Ashbury v. Ellis [1893], A. ©., 
839). The Faridkote case and the Madras case of Nulla Karuppa v. 
Md. Iburam, I. L. R., 20 M., 112, have, therefore, little bearing on this 
subject, for those cases laid dows the requisites for a judgment to have 
cosmopolitan effect. The Privy Council said that judgments passed in 
a State against non-resident foreigners in absentem would not be recog- 
nized by other States: on the oiher hand, they recognized, as pointed 
outin Ram Ravji v, Pralhaddas, I. li, Re, 20 B., 133, that such judgments 
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would be good in the countty in which they were passed. Otherwise, 
the resùlt would be that a foreigner buying goods or taking a-loan in 
Madras and returning to his country cannot be sued here, but Must be 
followed to his place. Foreigners residingeabroad, but carrying on busi- 
ness in England by agents’ obtaining orders in England, are liable to 
income tax on profits so. made. (Grainger v. Gough [1895],1Q.B., 71; 
Werle v. Colquhoun, 20°Q. B.D., 7 53.) Even in criminal cases, a person 
personally abroad might commit a crime in England and be afterwards 
punished there, ¢f he employs a conscious or unconscious agent to commit 
the crime within the jurisdiction. (R. v. Sane Garrett, 6 Oox. C. C., 260). 


It is in criminal cases that International Law requires that the 


- offence should have been committed within the jurisdiction, The 


Australian Bigamy case [1891], A. C., 455 was a criminal case. In 
criminal cases, one country does not enforce the penal laws of another; 
but in civil matters, wherever the suit may be launched, the law by 
which the case is governed is administered. Jn such cases, therefore, 
the State by entertaining the suit does not seek to bind by its laws 
foreigners residing abroad. 


_* 


Cooknep v. Anderson (32 L. J.. Ch., 427) is rather in our favour, 
It states many cases in "which a foreigner rosiding abroad can be sued 
here. “Bat two propositions laid down in it and relied upon by the 
other side have been overruled; (1) that a writ of service is a compnl- 
sory process—overruled in Drummond v. Drummond (L. R., 2 Ch. Ap., 
32, at p. 37); (2) that we could try only those cases in which the 
judgments passed by us would be extra-territorially recognised—over- 
ruled by Ashbury v Lillis, supra. . 


Next, whatever the International Law may be, the intention of 
our Legislature is quite clear. S. 10, C. P. C. It was argued that the 
‘limitations’ in S. 17; referred to the pecuniary or other limitations 
prescribed by ‘any law’ and that ‘any law’ included International 
Law. If that were so, the Explanation to S. 16 is hardly necessary. . 


.On the other hand, the presence of the Hxplanation in S. 16, and the 


absence of any similar limiting words with regard to forei ever in 8. 17 
‘is significant, 


s 


Ss. 89 and 90 provide for extra-territorial service. 


Chapter XXVIII makes special provisions for suits by aliens, but 


.none for suits against aliens, who are thus left in the same position as 


subjects. The provisions.of the same chapter. relating to ambassadors, 
independent princes, ete., also show that the Legislature did not want 
e 


+ 
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these to be implied vaguely from International Law. Cirdhar v. Kassi- 
gar, I. L. R., 17 B., 662, followed in Ram Ravji v. Prathaddas, ib., 20 B., 
133, are strong authorities on this point also. 


Such a law is not ultra vires of the Legislature. By exercising 
jurisdiction, we do not seek to bind a foreigner abroad by our laws. 
What we do is, taking the foreign law to which he is subject, we 
administer if and enforce the foreign obligatiqn against the property 
within our jurisdiction. The sections conferring jurisdiction, therefore, 
are mere rules of puocedure, rules for our Courts of J ustice, rales for 
things within our territories. The point was raised and considered in 
the 17 Bombay case. In Ashbury v. Ellis [1893], A. C., 339, the Privy 
Council held that under the 15 and 16 Vict. O. 72, ‘to make laws for 
the peace, order and good government of New Zealand’ the New Zealand 
Legislature was empowered to subject to its tribunals persons who are 
neither by themselves nor by their agents present in the colony. 


Again, the cause of action arose within the jurisdiction. * The sub- 
stantial nature of a suit upon a judgment being that of an application 
for execution, the cause of action for it arises wherever there is property 
to be taken in execution. (Bar., p. 992; p994, § 465.) ° 


The J nudge did not prevent the defendant from letting in efidence 
to show that the decree was obtained by fraud. The defendant failed 
to adduce evidence. The Judge was not bound to go into the merits 
under S. 14 (second part.) Fazal Shaw Khan v. Gafar Khan, I. L. R., 
15 M., 82. i 


[The appellant was not heard in reply. ] š 
The Court delivered the following 


JUDGMENT :—The suit, out of which this appeal arose, was 
brought on a foreign Judgment, obtained in the Court at Pondi- 
cherry, on a promissory note, executed by the appellant, in favor of 
the plaintifi—respondent—in Pondicherry. The date of the foreign 
Judgment sued upon is 20th March 1896 and this suit was insti« 
tuted on the 9th October1896. Meantime, that is,on 20th J uly 1896, 
the appellant was declared an insolvent in Pondicherry and a syndic 
was. appointed. to take charge of, and administer, his property, 
The present suit was contested: by the appellant, but the District 
Judge -decreed in favor of the -plaintiff, The main questions 
raised in appeal are that the District Judge had no jurisdiction 
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to entertain the suit and that, evon if he had, the suit was not 
maintainable against the appellant at the time ib was brought. 
There is no doubt that the parties are French subjects domiciled in 
#rench.territory. The ground, on which the plumtiff contended 
that the District Court of South Arcot at: Cuddalore had jurisdic- 
tion over the appellant, was that he carried on business within its 
jurisdiction (S. 17 ofthe Code of Civil Procedure). The business 
carried on according to the plaint, was money lending business, 
but, at the trial no attempt was made to suppert this. Our atten- 
tion was drawn to exhibit i, which, notloubt, shows that.certain 
mortgages were obtained by Kandasanu, the appellant’s cousin, 
for the joint benefit of himself and the appellant between the years 
1892 and 1896. ‘Thisis quite insufficient to establish that there 
was any money lending business carried on by them at all, but 
certainly there was none to prove that any such business was car- 
ried on at the time of the institution of the suit, the date of the last 
mortgage in exhibit E. being January 1896. At the trial, the 
business, which, ib was contended, the defendant was carrying on, 
was a business in oil eonducted along with the above said Kanda- 
sami.e The only two witnesses, who had any knowledge of the 
business done by Kandasami at Cuddalore, virtually disprove the 


_ allegation, that the appellant took any part in the trade.. The 


vague statements of some of the witnesses, that the appellant some- 


times visited Cuddalore, cannot be relied on as showing that he 
carried on business there, Cuddalore being in close proximity to 
Pondicherry and being’a place, where the appellant had immove- 
able property. The ground upon which the District Judge has ` 
found that the appellant was carrying on business -at Cuddalore, 


and one of the grounds whic.1 was urged im appeal on behalf.of the 
plaintiff, was that Kandasami was the manager of a Hindu family 


and therefore, it must be presumed that the business was carried on 


with the consent of the appellant and for his benefit also; but no 
‘such presumption can arise in this case, having regard to the fact 


- that the appellant and Kandasami had already been divided with 


regard to their moveable property and were in litigation in regard 


to the division of their immoveable property. The oil business on: 


which the plaintiff relies, was commenced in 1894, two years after 


the partial division had been effected, and it is, therefore unlikely 
l pa k 
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that the appellant would have consented to suchea business being T 

Es 5H x g à urugess 
carried on as a joint business. Nor is there any sort of evidence Chori 
that I did. On the contrary, the conduct of the parties concerned Annamalai 
is absolutely inconsistent ith the view that the oil business wasa Chetti. 
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business in which the appellant had a joint interest, 


No reference appears to have been made to the oil business in 
the insolvent proceedings as a business in which the appellant was 
interested, and also in the action taken subsequently by the syndic 
in regard to the wealisation of the assets the oil business was not 
included. - Again, in the final partition proceedings between the 
appellant, and Kandasami, this busmess was not dealt with as part 
of the Joint family property. Further, the accounts connected with 
that trade aud produced before the Court stand in the name of 
Kandasami only. These circumstances negative the view, that the 
appellant had any interest iu the oil trade, much less that he assist- 
ed in carrying it on. ' Even if it were otherwise and if.the appel- 
lant would have been entitled to claim an interest in the oil basi- 
ness on the ground that it was carried on by one who was the 
manager of his family at the time, it Would not wamnt our hold- 
ing that the appellant carried on business within the meaning of 
B. 17 of the Code of Civil Procedure, inasmuch as the person act- 
ing as agent within the jurisdiction should, in our view, be an agent 
in the strict and correct sense of the term, so aseto bring the prin- 
cipal within the operation of the said 8.17 of the Code of Civil 
Procedure, as interpreted by this Court. We do not, however, 
wish to, be understood as saying that a member of a joint family, 
who actually cousents to a trade being carried on on his behalf or 
by his conduct puts himself in the position of a joint trader, would 
while he was living outside the jurisdiction, not be carrying on 
business within the jurisdiction. Such is not the present case, as 
we have already stated. We are, therefore, unable to agree with 
the District Judge in holding that he had jurisdiction ‘over the 
appellant, and the suit must consequently fail. We must hold that 
ihe suit fails also on the second ground urged on behalf of the 
appellant. : 


Upon the facts already stated, it is clear that the Pondicherry 
Court was a Court competent to adjudicate the appellant, an insol- 
« vent,so as to bind all the creditors, the plaintiff being one of them, 
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The effect of such adjadicafion in French territorry is admittedly 
that the insolvent is deprived of the possession and management of 
his property and that the same is entrusted to a syndic against 
whom only all suits in respect thereof must be brought (S. 443, 
code de commerce: in other words, the liability of the insolvent 


‘to be sued is taken away for the time being. It may be true, as 


argued by the learned, counsel for the plaintiff, that unlike asin 
some. ther countries the debt of the \insolvent is. not extinguished ` 
by the declaration of his insolvency, so as to.eexempt him from 
future lability m respect of any property,*which the insolvent may 
obtain subsequently. But itis clear that so long as the adjudica- 
tion of the insolvency remains in force, no suit could be brought 
against him in French territorry. Such being the insolvent’s posi- 


tion in French territory, it must be held to be the same outside that 
territory in a case such as this. The decision of the Privy Council 
in Quelin v. Moisson (1 Knapp’s Reports, p. 265) which was a case 


on all fours with this is a direct authority in support of the above 
view. Weare unable to accede to the suggestion made by the 
learned counsel for the plaintiff that the authority of that case has 
in any Way been impaired by subsequent decisions or other wise ; 
On the,contrary, that case has been cited with approval in Hillis v. 


AW Henry (L. R., 6 Common Pleas) where Bovill, C.J. observes at 


p. 284 “there is no doubt that a debt or liability arising in any 
country may be discharged by the laws-of that country, and that 
such a discharge, if it extinguishes the debt or liability) and does 
not merely: interfere with the remedies or course of procedure to 
enforce it, will be an effectual answer to the claim, not only in the 
Courts of thaf country, but in every other country.” The present 
case is clearly the casé of a liability being taken away and it is not 
a matter connected with mere procedure, as was urged for the 


‘plaintiff. With the decisive authority of Quelin v. Moisson which is 


binding upon us, we are not called upon to consider or discuss the 
other authorities cited on either side. In the view we have taken 
of these two main grounds of appeal, it is unnecessary for us to go 
into the other questions raised on behalf of the appellant, namely, | 
whether S. 17 of the Code of Civil Procedure should be construed, 


-80 as to exclude non-resident foreigners from its. operation, even 


though they carry on business in British India. through agents, 
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and, if such construction be inadmissible, whether the said section 
of the Indian Legislature should be held to be ultra vires, with 
reference to such foreigners, and also the question, whether the 


District Judge was right ‘in holding that it was not competent for , 


him to enter into the merits of the foreign-Judgment, on which this 
suit is based. - . l 


-= The result i is, the decree of the lower Court must be reversed 
and.the suit dismissed with the appellant’s cost’s tltroughout. 
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IN THE HIGH COURT OF'JUDICATURE AT MADRAS, 


Present :—Mr. Justice Subrahmania Aiyar, and Mr. Justice 
Boddam. 
Ana Kumarasami Reddiar. .. | Appellant * (Plaintif) | 
: ° l Uv eS s 
Subbaraya Reddiar and others ... on pongen ie (Defendahts.) 


Oivil Courts Act III of. 1873, Ss. 12 and 18—Part- heard Appeal-eTransfer of ap- 
peal to the Subordinate J udge—Jurisdiction— Waiver of objection. 
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No waiver by the parties can cure the absence of inherent jariadiction in & Kumarasami 


Court to hear a suit or appeal. 


ie: 


Where on new documents being putin at the appeal ghe District Judge re- Sitbarayă 


manded the case for taking further evidence and returning findings upon new issues 
and on receipt ofthe finding transferred the appeal to the » Subordinate Judge for 
duponak; -= 


Held:—that the Subordinate Judge had no jurisdiction to hear appeals except 
when they are properly transferred to him under 8. 13 of the Civil Courts Act, and 
that in the circumstances of the case, the appeal was not properly transferred to 
the Subordinate Judge and that the fact that the parties did not object to- the 
exercise of jurisdiction at the time could not make such exercise otherwise than 
improper and invalid. _ 8 


Second. appeal against-the decree of the Temporary Subordi- 
nate Judge’s Court at Tinnevelly in A. S. No: 26 of 1894,reversing 


the decree of the Court of the Additional District Munsif at 
Tinnevelly in O. S. No. 826 of 1892. 


P. R. Sundara Aiyar pad A, 8. Balasubanhmanya Aiyar for 
appellant. 
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` V. Krishnaswami Ai yar oo M. R, ial Anyar for 
18th respondent. 


The Court delivered the following 


\ JUDGMENT :—The only substantial objection raised im 1 this 
second appeal by the appellant is that the Subordinate Judge who 
heard the appeal in the Court below had no jurisdiction. 


The case w&s originally tried in the ‘District Munsif’s Court 
of Tinnevelly and the appeal was entered and came on for hearing 
before the District Judge and certain documents were put in at the 
appeal. The District Judge thereupon remanded the suit under 
S. 566, Civil Procedure Code, to the District Munsif for findings 
upon fresh issues and ordered that fresh evidence might be taken 
and the findings returned. When the findings had been returned 
the District Judge transferred the appeal to the Subordinate Judge ` 
who, after hearing the parties, reversed the decree of the District 
Munsif and dismissed the plaintiffs’ suit. 


It is contended that the District Judge had no power to transfer 
an appeal which had been part heard by the District Judge to the 
Subordinate Judge under X. 13 of the Civil Courts Act-(Act HI 
of 1873) and that it is only when an appeal has been properly 
transferred under S. 13 of Act III of 1878 that a Subordinate 
Judge has any jurisdiction. 


The duly inherent jurisdiction that a Subordinate Judge has 
is in original suits under S. 12 of the Civil Courts Act (Act JIT 
of 1873), and he acquires jurisdiction under the last clause of 
Section 13 of that Act which enables a District Judge to transfer 
appeals to him, and unless that section is legally complied with 
he has no jurisdiction to hear or determine any appeal. The ques- 
tion, therefore, is whether when a case has been commenced and 
part heard by the District Judge he can legally maneier the 


-further hearing of it to a Subordinate J udge. 


It has been held under Section 6 of Act VII of 1859, which 
is an analogous enactment, that a part-heard case pending before 
a District Judge cannot be transferred—see Moulvie Abdool Hye 
v. J. Macrae 23. W. R., 1 (i p. 4) and Dumree Sahoo v. Jugdharee, 
13 W. R., 398, 
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In Second Appeal No. 863 of 1898 * it was held by this Cour Ane 
umarasamt 
that under S. 18 of the Civil Courts Act a District Judge, who had Reddiar 
himself part-heard an appeal, could not thereafter transfer the dubbaravé 
appeal to the Subordinate Judge and the Poemen of the Subordi- Reddiar, 


nate Judge was set aside. 


On behalf of the respondents it, was argued that, at dhe most, 
the transfer of the appeal after it had been part-heard by the Dis- 
trict J ndge was a mere irregularity and did not affect the jurisdic- 
tion of the Subordinate J ae and I. L. R., 7 A., 342, 13 M. all; 
and 9 À., 191 were cited.” 


Bandhu Naik v. Lakhi Kuar, 1. L. R., 7 À, 349, - Was a case 
under S. 25, Civil Procedure Code, which is a somewhat analogous 
section. There the case had been part-heard by.the Subordinate 
Judge and was then transferred by the District Judge to his own - 
file. The Court held shat, though he had power to transfer and 
try it, inasmuch as he had not taken the evidence he had not.tried 
the case, and set aside his decree. This case, therefore, does not 
assist the respondents’ contention, for i only decideseat the most 
that a District Judge has power to transfer and try, under 5. 25, 
' Civil Procedure Code, a case which was pending in a Court sub- 
' ordinate to itself even though it might have been, part-heard.’ But 
it also decided that it.could not act upon what had beon already 
done in the Subordinate Court. 


Sankumani v. Ikoran, I. L. R., 18 M., 211, was also a case under 
S. 25 of the Civil Procedure Code. This case had been transferred 
without notice having been given, as the section directed, to the 
defendants. The defendants did not, however, object to the want 
of notice but appeared and submitted to the jurisdiction and even 
appealed without taking any objection to the jurisdiction. The 
Court held that as the Court had inherent jurisdiction and as notice «°° > 
was intended for the benefit of the parties, they could waive it and et oy 
so cure any defect in the order conferring jurisdistion. They 
acted on the principles laid down by tne Privy Council in Ledgard -- . 
v. Bull, I. L. R., 9 A.,-191 at p. 208 and in Minakshi Naidu y. 
Subramania Sastri, I. L. R., 11 M., 26, that where a Court has no 
inherent jurisdiction waiver will not confer jurisdiction, butin cases 
where the Court has inherent jurisdiction but there has been some 
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meee ivregularity ‘in “the initial proceedings npon which it exercised 


jurisdiction, the defect is one which can be cured by waiver. 
@ 


_ It has already been pointed out that in appeals a Subordinate 
Judge ‘thas no inherent jurisdiction, so that any waiver by the 
parties would not confer jurisd‘ction upon him if the transfer was 
not legel. . 


We are of pih that Section 13 of the Civil ae Act does 
not authorise a District Judge to transfer to a Subordinate Judge 
an appeal which is part-heard and pending before the District 
Judge and it would be contrary to public policy to put such an 
interpretation upon the section and that the fact that the appel- 
lants did not object to the jurisdiction does not confer jurisdiction 
upon the Subordinate Judge. 


We must, therefore, allow the appeal apd reverse the decree 
of the Subordinate Judge and remand the case to the District 
Judge for hearing and disposal according to law. Costs will abide 
the event. » + 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. - 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Moore. 


Janardana Shetty G ad d 
“othe “ig hetty | ovindarajan an i Appellants * GERE Oe 


: v.. 
Badava Pae and others - ... Respondents (Defendants 
tc, 2 2 to 4), 


“Bpeeifte Relief Act, 8. 42—Suuit to decldre an appointment invalid— Coneeieeatia 
relief ~ Amendment-~ Limitation. 


A person appointed to the office of pattamali, by four out of seven trastees of a 


Shetty Giri. temple, having- taken possession of the temple accounts, jewels,-&c., the other three 


trustees brought an action. to have it declared that the appointment was, invalid. 
On objection taken by the defendant that farther relief should have been asked for, 
the plaint was amended by the addition of a prayer to recover possession of accounts, 
&e, The District Judge held ‘that, as the amendment was madé niove than three 
years after the date of plaint, the suit was barred by limitation. , Soe 


* S, A, No, 1515 of 1898, 92nd November 1899. - "`. 


a 


-r 
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~ Held on appeal, that independently of S, 42pSpecific- Rolféf- Act, a suit for a 
declaration of the invalidity of the appointment would lie (cf. Fischer v. cl of 
State, 261, A. at pp. 27-28) ; : 


that even if S. 42 had any application to the oase, the possession of the 
appointee being merely the possession of a servant of the temple, no prayer for the 
recovery of possession was necessary; and 


that the amendment being thus an unnecessary, ,surplusage no question ot 
limitation could arise in the case. 


l Second appeal from the TRA of the Disgrict Court of 
South Malabar in °A. S, No. 611 of 1897, affirming the decree. 
of the Court of the Subofdinate J nage of Cochin in O, 8. No. 5 of 
1894, - . 


A. G. Gover for appellants. 


The Officiating Advocate-General (Sir V. E Dani i 
Sankaran Nayar, and K. R. Subrahmania Sastri for 3rd -respondent. 
P. K. Subrahmanta Aiyar for lst and 2nd i RES 


' The Court delivered the following 
JU DOMEN T Su br dinana Aiyar, J.—The pitintiffs (ap- 


pellants) along with the defendants 1 to 8 are the adhgkaries 


(managers or trustees of a temple in British Cochin). The latter 
improperly appointed the 4th defendant: to the office of patiamalt, 
under colour of which office the 4th deferidant haé been interfering 
in the affairs of the temple. The appellants sought in their plaint, 
as it originally stood, for a declaration that the appointment of the 
4th defendant is invalid. . Subsequently, on the defenddnts 2 to 4 
raising an objection, that the 4th defendant having taken charge 
of the documents relating to temple lands, the temple jewels and 
the utensils specified in the plaint. schedules, a prayer for their 
‘surrender also should have been asked for, the pinssi was allowed 
to be ‘amended accordingly.. a S 


: The Subordinate Judge, being of opinion that. the a 
was valid, dismissed the suit.. On appeal, the District Judge found 
upon the evidence-that the appointment was not ‘made in accordance 
with the usage of the institution at a properly convened , meeting 
of the yogakars—a general body. of worshippers—and the adhi- 
karies and was, therefore, invalid, yet.he upheld the Subordinate 
Judge's decree on the ground that the amendment of the‘plaint was 


Janardana 
Shetty 
ovindarajen 


Bidara 
Shetty: Giri. 


Tapani, 
“ Bhet 


56, n THE MADRAS LAW JOURNAL REPORTS; ~*~ [von x. 


made after the Ipse of three years—the period of limitation pre- 


Govindaryjn, scribed for a suit for the recovery of the documents, &e., to which’ 


Badava: 
‘Shetty Giri. 


the amendment related. 
š . 

In Sater ining whether the decision of the District Judge is 
correct, we must see what the question, arising for determination 
on the facts disclosed*in the case, is. That question is whether a 
mere declaration tha? the appointment is invalid would not be 
sufficient and whether a prayer for delivery of the documents, &c., 
or for injunction restraining the 4th’ defendant from performing 
the duties of a pattamali should have been also included in the 
plaint. If the declaration would be sufficient, the amendment 
of the plaint must be treated as surplusage and cannot affect the 
plaintifs? right to the declaratory decree asked for. 


Now, what is the nature of the suit? | Itis not one to establish 
any legal character or any right to any property vested in the 
plaintiffs, but is, in effect, one brought by some trustees to have an 
act done by, other trustees in contravention of their duty declared 
null and void. Itis cler that such a suit will lie. Suppose, instead 
of askifig after the appointment is made for a declaration that 
the appointment is invalid, the plaintiffs had asked, on the eve of 


' the. appointment, for an injunction prohibiting the defendants 1 to 


3 ‘proceeding to” appoint a pattamali against the usage of the, 
institution and in violation of their duty, surely there would be 
nothing to, prevent the Court from granting the injunction. Does 
th not follow from this tliat if the appointment had already , been 
made, the plaintiffs may well ask for a decree declaring that. the 
appointment i is invalid? There is no reason to suppose that such 

decree cannot be granted independently of section 42 of the 


| Specific Relief Act (compare Fischer v. Secretary of State for India 


in Council, L. R., 26 I, A. at pages 27 and 28). Even if S. 42 
is applicable to a case like the presént, it is difficult to see how any 
further relief than mere declaration either by way of delivery of 
documents, &c., or of injunction; is necessary. Now a person 
properly appointed to the office of pattamali is but a servant of the 
temple, and as-such has only a servant’s custody ofthe things in his 
charge. He consults the documents for the purpose of ascertaining 
such particulars as are to be found therein in respect of the rents due 
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to the temple. He gives the jewels and utensils out from time to Janardana 
: Shetty 
time to the other servants whose business it is to use them, and, On Govindarajan 


the. articles being returned, keeps them safely in the temple pre- Badave 
mises. This sort of dealifg with temple property on the part of a Shetty Giri. 
mere servant or one purporting to act as such under the trustees, 

it is obvious, cannot affect, in the slightest degree, the possession 

which in fact and in law remains with the latter. All that a valid 
appointment as a patlamals would have conici red on the 4th’ 
defendant, and all éhat he himself claimed’ throughout was, in the- 

words of Sir Frederick Pellock, “a mere authority or license to deal 

with the thing in a certain way.”’. Thus there is. nothing ta seek 

delivery from the possession, of the 4th defendant, and hence no ques- 

tion of limitation on that gr ound arises. When, once the pretended 
appointment. is declared invalid, the 4th defendant has to walk out 

of the temple and to refrain, from exercising the functions of 

the office. And as no circumstances have been disclosed in the 


case necessitating the grant of an injunction, no such , ‘remedy, 1s 
called for. = eh 

a eth. 

‘I would, therefore, allow the appeal with costs throughout, 

reverse the decrees of.tle lower Courts and declare and adjudge that 
the 4th defendant was not validly: appointed as pattamaly of the 
plaint-mentioned temple. The memorandumi of objections is dis~: 
missed with costs. 
- Moore, J—I concur, 


. 
_ be 
g e 


IN THE HIGH COURT OF JUDICATURE: AT MADRAS. 
Present : :—Mr. Justice Subrahmania Alyar,. and’ Mr. Justicé 


Moore: o a Stes a - 


Komu Nair a Appellah * (3rd Defendant) . 


Ittiatha Amma and others Respondents (Plaintif). 
__ Malabar Law—Acquisitions by a member—Self-acquisition—Putravakasam lands, Komu Nair 
The gelf-acquisitions of a member of a Malabar tatwad, in the absence of any 


disposition by him during his lifetime devolves not upon-his Be but upon a 
Tarwad. j 


v. 
Ittiatha 
Amma, 


#5, A. 1364 of 1898, 0 0 7 ` zo 14th November 1899, 


Komi Nair, 


t“ 
>» 


v. 
' Itbiatha 


Amma, 


e 
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' Kallati Kunju Menow v. Palat*Erracka Menon, 2 M. H. C. R., 162, Vira Rayan v. 


Valia Rani, 1. L, R., 3 M., 141 and Ryrappan Nambiar y. Kelu Kurup, Ib. 4 M., 150 


referred to. | : . , i x 


wee tow 


But where the acquisitions are made by himə with the aid of Putravakasam. 
lands, they devolve not upon the tarwad, but upon his sister and her children in 
accordance with the line of devolution prescribed by the Maramakkatayam law. 


Second Appeal from the decree of the Subordinate Judge’s 
Court of Calicut in A. 8. No, 105 of 1898 reversing’ the Decree 
of the Court of the. —, District Munsit o$ eae in O. Ñ. 
No, 261 of 1897.. a: be i ; »' 


The plaintiff brought this suit against the Ist and ond defend- 
ants to’ redeem a kanom executed by her deceased brother to the 
said defendants. She alleged that the plaint property was acquir- 
ed ont of the income of putravakasam. properties given to her and 
her two brothers ‘by their natural father and that the plaintiff was 
the karanavati and manager of the tawahzi to which they belonged. 
The 1st aid 2nd defendants alleged that another suit in respect of 
the same kanom was pending against them at the instance of the - 
karnavan of the tarwad and that they had no objection to deliver 
the proferties to whomsoever the Court may pronounce to be right- 
fully entitled. The karnavan was made the third defendant in the 
case and he contended that the plaintiff and the deceased were uterine 
relations not born of the same father, that the gift.of putravakasam 
alleged was not made to the plaintiff and her brothers but to ler 
brothers alone and that the pane was not entitled to maintain 
the suit. ` 


’ The District Munsif held that it was unnecessary to decide any- 
thing as to the puiravakasam set up, that there was some evidence 
that the deceased possessed private properties and that in the 
absence -of any clear and reliable evidence adduced by-the plaintiff 
to prove the connection between the plaint and the putravakasam 
properties, the Piet pr — should be held to have lapsed to une 
Tarwad. 


The Subordinate J ndge on appeal, held that the plaintif 
though only a uterine sister of the deceased was a member of the 
same tawazht, that the puitavakasam in general would enure to the 
- Bengt o' of the whole tawaghi, that the self-acquisitions of a of a member . 
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and a fortiori those acquired with the aid of putraudkasam, belonged 
‘to the tawazhi and that the plaintif was PENIN to’ maintain the 
suit, “Hence this appeal. ` 


T, M. Appu Nedungadi for appellant: k . 
Ryru Nambiar for 1st defendant. 


This second appeal came on for hearing on the 17th March 
1899 when the Court made the following ° 


ORDER :—The District Mumsif finds’ (paragraph 15 of his 
judgment) that Raru Nair managed certain property that had 
been given to him by his natural father (Putravakasam) that he 
was also in possession of certain self-ncquired property ‘and that 
it had not been proved that the property to which this suit relates 
was acquired out of the profits derived from the ‘ Putravakasam’ 
property. The Subordinate Judge in appeal (paragraph 8 of his 
judgment) without making any reference to such evidenee as there 
might be in support of the view arrived at by him or giving any 
reasons for his decision observes, “ Here it is proved that the pro- 
_perty was acquired by Raru Nair with the income of pr 8perty deriv- 
ed by him as putracakasam.” Further on he holds (paragraph 9 
of his jud ginent) that even if it were proved that the property was 
the self-acquisition of Raru Nair, it would not lapse to the Tarwad 
but that his sister, the plaintiff, and her child®n would, on his 
death, be entitled to enjoy it tothe exelusion of the karnavan 


‘according to Marumakkatayam law. This is a mistake into which 
we are surprised that a, Subordinate J udge of such lengthened, 


experience should have fallen. If Raru Nair had not before his 
decease disposed of his self-acquisitions they would on ‘his death 
pass to the Tarwad, Kallati Kunju Menon v. Palat- Erracha Menon; 
(2M. H. C. R., 162 followed as to this in Vira Rayen-v. Vala 
Rani, I. L. R., 3 M., 141 and Ryrappan Nambiar v. Kelu Kurup, 


I. L. R., 4 M., 150). - The Subordinate Judge then goes on to remark 
that ‘Here the case is stronger,” because itis stated that the pro- 
perty was acquired with the aid of ‘putravakasam’ property. It 


_ is no doubt the case that such a contention was raised but what the 
Subordinate Judge had to decide was whether it was proved. 


~ Finally (paragraph 10 of his. judgment) the Subordinate J kage 
holds that the documents produced. by the plaintiff show that the 


Komy Nair 


v. 
Ittiatha 
Amma, 


Komu Nair 


L 
Ittiatta 
Amma: 
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plaint properties*were acquired:by Raru Nair out of the ‘ putravdka- 


sam’ property. The Suborditiate Judge does not state what” 


documents prove this contention. There are, no doibt,a nurfber of 
documents which show that Raru Nair.was in possession of“ putra- 
vakasam’ property but whether they prove that the plaint property 


was acquired out of such property appears to ts to be by no means 


cleat, at least as far as can. be ascertained from. the arguments 
advanced here in second appeal. If the Subordinate Judge after a 
careful consideration. of the. documents was satisfied that they 
proved that the plaint property was acquired out of : putravakasam’ 
property and that the District Munsif was mistaken in holding 
that such was not shewn to be- the case, he should have referred to 
the documents. that, ,in.. his opinion, proved ` this contention and 
given reasons for his decision... We of course do not “accept the 
yiew arrived at, by, the District, Munsif (paragraph | 15 of his judg- 
ment) that there i is a burden on. the plaintiff of proving by clear 
and independent: evidence that the lands sued for were acquired 
out of the : , profits derived from the putravakasam lands. The 
question is sery mich one. of probability.. with respect to which 
strict _proof i is from the nature of the case “almost impossible; but 
what we require from the Subordinate Judge is proof that he weigh- 
ed the: evidence. and arri ived at ‘the conclusion on a. consideration of 
it with his reason for his decision. 


‘Tn: order-to enable us to dispose of this soni appeal we must 
ask the Subordinate’ J mgo ‘to try the Aellowing issue on the evi- 
onoo on record; . 


“Were the plaint. ents acquired by Raru Nair by means. 
of the ‘profits derived from ‘putravakasam’ properties, or are they 


his own,self-acquisitions' from other sources ?” on ig 


The finding should be submitted within 4 months from thé 
date of the receipt of. this or der., Seven days will be allowed for 


wae we 


filing obj ections after the finding has been posted up in this Court. 


-i rin accordante with the above order, the Sub-Judge on a con- 
sideration of the évidence oral and documentary, returned “the 
finding that there was ho proof that the deceased brother. of the 


plaintiff wasin possession.of any property other than the putravaka: 
$ 


ai 


4 
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i + 
sam and that plaint property was in his opinion acquired with the 
aid of putravakasam property. The Court accepted the finding 
and dismissed the second appeal with costs].(*) 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


Present :—-Mr. Justice Subrahmania Aiyar and Mr. Justice 


Michell. ° 

Perimbra Nayar and others aa, Appellants * (Plaintiffs) 
V. S 

Subrahmanyan Pattar and others- ... Respondents (Defendants), 


Civil Procedure Code, 8. 562—Ex parte decree— Appeal —Remand Sor retrial. 


8. 562 of the Code of Civil E rocadove is not exhaustive of all possible cases of 
remand. 7 


pA 


Where an appeal was preferred aguinsi an ew parte is and the appellate 
Oourt reversed it and remanded the case for retrial :—~ 


t 


Held, that the Ooiirt had inherent jurisdictior to do so, notwithgtanding that the 

case did not fall within the terms of S. 562, Civil Profedure Code 
Appeal from the order of the Subordinate Judge’s Court of 
Calicut in A. 8..No. 605 of 1898, remanding O. S. No. 146 of 1897 
on the file of the District Munsif’s Court of Nedugganad for re-trial. 

T. M. Appu Nedungads for appellants. 

P, R. Sundara Atyor for respondents. 

The Court delivered the following 


JUDGMENT :—The appellants’ vakil contends that- the lower 
appellate Court had no power under Ss. 562 and 564 of the Civil 
Procedure Code to remand the snit for re-trial, and that, therefore, 
the order appealed against is wrong. Itis true the remand in 
this case was not made on grounds which come within the language 


ais Noir 


Tttiatha 
` Amma, 


Perimbra 
Nayar 
Ue 
Subrah- 
manya 
Pattar, 


of S. 562, Civil Procedure Code, which provides for a case where - 


there has been a decision upon a preliminary point which is reversed 
- by the appellate Court. But we think that, notwithstanding those 
sections, an appellate Court has inherent power in a case, such as 
the present, not only to reverse a decree passed on evidence given 
(1) 14th November. - 
* ALA, On No. 36.0f 1899. ~ 24th October 1899. 
' E 
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by the plaintiff vi the defendant bein g ex parte, but also to direct - 


a re-trial of the case. For it has that power on an appeal agaipst an 


order passed on an application under S. 108 of the Civil Procedure _ 


Code reffising to set aside an ew parte decree; and it can hardly be 
supposed, therefore, that if on an appeal against such an ex parte 
decree it considers that the decree ought to be set aside and a 
re-trial had, it has notethe same power. - We are of opinion, there- 


. fore, that the erder of the -Subordinate Judge which does not 


Ramanarasu 


Ve 
Buchamme, 


purport to be under S. 562 or any other partictlar section of the 


- Civil Procedure Code was within his power. The appellants’ vakil , 


sought in the course of his argument to raise the contention that 


the lower appellate Court could not go into the question whether , 


the ex parte decree of the Munsif ought to be set aside, because 
the order of the Munsif made subsequently to his decree and 
refusing .to allow the 2nd -defendant’s application under S. 108, 
Civil Procedure Code, was not appealed against. But this point 
was not raised in the grounds of appeal to this Court, nor before 
the lower appellate Court, and we cannot permit it to be raised 


now. The appeal, therfore, fails, and is dismissed with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


° 
Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 
Benson. 


Ramararasu ii ra Appellant* (Defendant) 


Buchamma re ee ' Respondent (Plaintif). 


Hindu Law—Maintenance—Concubine—Claim to maintenance. during the para- 


moura life-time. 
According to the Hindu Law, a man is under no legal obligation to maintain 
his concubine, however long might have been the concubinage. 
Second Appeal from the decree of the District Court of Ganjam 
in A. S. No. 262 of 1897 reversing the decree of the District 
Munsif of Chicacole in O. S. No, 82 of 1896.. 


‘The Officiating Advocate-General (V. Bhashyam Aiyanger) for 
appellaít. l 
* S, A. 1604 of 1898, - -28th November, 1899, 


è 
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P, R. Sundara Aiyar for respondant. e 
The Court delivered the following 


JUDGMENT :—The question in this second appeal is whether 
a woman who has been kept by a man as his concubinafor nine 
years continuously and then discarded, is entitled under the Hindu 
Law to claim maintenance from her paramour. The District Munsif 
decided in the negative, but the District Judge on appeal reversed 
the finding and decreed ‘for plaintiff. Against this decree the 


- defendant appeals, : 


The question has been argued before us very fully on both 
sides and our attention has been drawn to all the authorities which 
have, or may be supposed to have, any bearing on the question. 
We do not propose to consider these authorities in detail, as almost 
without exception they refer to the right of a concubine to claim 
maintenance out of the estate of her deceased paramour. On the 
authority of certain texts of Hindu Law, the Courts have no doubt, 
allowed this claim in the case of concubines continuously kept by 
the deceased to the time of his death. Whether the foundation 
of this rule was the notion that the man was under amoral obliga- 
tion to take care that his concubine should not be left destitute 
after his death and therefore saddled the succession to his property 
with the liability to maintain her, or whether it was with reference 
to his probable wishes and intention with reg&rd to her it is not 
necessary to determine. It is, however, we think, certain, that it 
was not because the law regarded the man as under any legal 
obligation to provide for his concubine during his lifétime. If it 
were otherwise we should without doubt, find some traces of the 
obligation in the texts or commentaries, but we are not aware that 
any exist. 


We do not regard the texts in- Manu VIII, 389, and XI, 189 as 
opposed to this view. Inthe former, the ‘term “Stri” has beer 
uniformly understood by the commentators to refer to a wife, and 


* the context which enumerates the near relations who are not to be 


abandoned, renders it unlikely that concubines were intended to be 
included with the lawful wife. All that the second passage seems 
to imply is that a female member of the family entitled to main- 
tenance is not to be deprived of it altogether on the ground that 
she has been put out of ‘caste, : 


Ramanarasu 
V 
Buchamma, 


a 
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“Rarhanaradu Moreover, if is clear that the case of a wife and of a concubine . — 


are not placed on the same footing in regard to maintenance during 
the lifetime of the man, for there are distinct texts recofnizing 
the right of the wife, such as that quoted in S. 209 of Strange’s 
Mannal of Hindu Law, as follows :—“ Where there may be no pro- 
“perty but what has been self-acquired, the only persons whose 
“ maintenance out of such property 1s imperative are aged parents, 
“ wife and minor children,” If any such right as that now claimed 
really existed, ‘or could have been plausibly sapported by the- 
authority of the Hindu Texts, itis impgssible to suppose that it 
would not up to this time have been claimed in the Courts, The 
only reported case, so far as we are aware, in which the claim was 
made was decided against the concubine and in no way supports 
the plaintiff’s case (Sikke v. Vencatusamy Gounden, 8 M. H.C. R, 
144), In this state of the authorities it'is impossible for us to-hold 
that the alleged right exists and the more so when we bear in mind I 
that the Hindu Law has made provisions for the maintenance of 
concubines in the case already referred to after the paramour’s 
death. e : | 


~ Buchamma. 


We, thérefore, reverse the-decree of the District Judge and 

restore that of the District Munsif. Appellant must have his costs 

in ‘this and in ‘the lower appellate Court, Respondent ‘must pay / 
the Court-fees dud to Government in the lower appellate Court. | 


IN THE ‘HIGH COURT OF JUDICATURE AT MADRAS, 


(FULL BENCH.) 
Present :—Mr, Justice Boddam, Mr. Justice O'Farrell ‘and Fi 
Mr. Justice Michell. 
Ramanathan Cheitiar sse Appellant * (Coünter-Petitioner). 
v, t 
Vava Levvai Marakayar and another ... Respondents (Petitioner), ~ 
Rartahathar Civil-Procedure-Oode, Ss.-244, 278—Judgment-debtor-—Claim as Trustees-Appeal, 
Chettiar ‘AWinén‘in*tho’covrse ofthe execution of a’ decree, the judgment:debtor puts-fors 


Fava Tövvai wáid' a claim ‘to attached ‚property in the capacity of trustee for third persons not 
Marakayar. parties'to the suit, the claim is one to be dealt with under Section 278, O. P. O., and 


A. A, O. 6 of 1898 47th October 1899. - 
i e 
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not under S. 244, Therefore no appeal lios againsé the order pa€sed on such-a claim. 
Upendra Bhatia v. Ranganatha Bhatta, I. L. R., 17 M., 399 overraled, and Abhee- 
Khutoon ğ. Ameeroonnissa Khatoon, L. R., 41. A., 66 distinguished, 


Appeal from the order of the Subordinate Judge’s Court of 
Negapatam passed on C. M. P. No. 688 of 1897, in O. S. No. 48 of 
1895. | , 

V. Krishnaswami, Aiyar for appellant. g i 

C. Ramachandra Row Saheb and P. R. Sundara Aiyar for 
respondents. ° 

This appeal coming on for hearing on the 11th day of November 
1898, before their Lordships [Collins C. J. and Shephard J.] the 
Court made the following 


ORDER OF REFERENCE TO THE FULL BENCH. We 
have some doubts as to whether the ruling in Upendra Bhatta v. 
Ranganatha Bhatta, I.L. R., 17 M., 399, is correct. The qnestion is 
one of some importance. We think it better to refer to a Full 
‘Bench the question whether an appeal lies against an order passed 
with regard to a person who claims abtaclted property onthe ground 
that he holds it as trustee. i . 

Their Lordships in Full Bonch expressed the following 

OPINIONS :—0’F'arrell, J.—Thequestion evidently intended to 
be referred is whether an appeal lies against an order passed with 
regard to a party to a suit against whom there is a personal decree, 
in respect of any. claim he may set up to hold property attached in 
execution of that decree, as a trustee on behalf of third persons 
not parties to the suit. The answer to the question depends 
upon whether such a claim falls under S. 244, Civil Procedure 
Code or under S. 278. It is conceded that the Privy Council 
decision relied on in Upendra Bhatia v. Ranganatha Bhatta, 
I. L. R., 17 M., 899, does not touch the point. The addition of 
the words “or their representatives” to the words “ parties to the 
suit” in S. 244 as it originally stood is really beside the point 
where the claim is put forward by the representative, not as res 
presentative of the parties, but on behalf of third persons. A 
large number of decisions have been cited but a good many of 
them, in my opinion, throw no light upon the question. They 
deal with-the converse case of a trustee suedin his representative 
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character claiming property, and follow the principle laid down 
‘by the Privy Council in Chowdhry Wahed Ali v. Mussamut 


Jumaee, 11 B. L. R., 149, (at page 155). Although that oase was 
regarded in Kuriyali v. Mayan, I. L. Rẹ, 7 M., 255 (a case which. 
involvetl both the present question and its converse), as an author- 


ity for the wider proposition ultimately laid down in Upendra 
Bhatta v. Ranganathti Bhatia (I. L. R., 17 M., 399), I am of opin- 


ion that, on examiniftg the reasons given by the Privy Council for | 
‘its decision, itewill be found that they do not support the view 


taken in the latter case, but rather the reverse. Their Lordships 


« * eof + e . » 
‘say :-—“ It is obvious, therefore, that a party in a representative 


character is so distinctly a party to the suit, that under certain 
conditions his own private property may be attached and sold. It 
is true, that to fix him with this lability, it must be shown that 
he has received. property of the deceased of which he has failed to 
prove a proper disposition.. But these things are al) cognizable, 
and proper to be ascertained in the suit in which the decree ig 
made, during the progress of the execution proceedings founded 
upon such glecree.” ° 


™ 


These reasons cannot apply to what I have termed, and shall 
for brevity’s sake continue to term the “ converse case.” Property 
which a judgment-debtor holds as a trustee can never be liable for 


‘claims against “the judgment-debtor personally. In -the Privy 


Council case just cited the question was whether certain property 
was the assets of the deceased party or liable as such. This is 
clearly a question falling under S. 244 as between the parties to the 
suit in the strictest sense’ of the term-—taking it, that is, that the 


defendant was a party to the suit only in his representative 
capacity. 


I do not think it necessary to refer at length to all the cases 
cited, as they are not unanimous and the distinction I have pointed 
out between the present question and its converse is not always 
clearly borne in mind. I think, however, that there can be no 
doubt that the balance of authority is in favour of the view that 
the claims of third parties, whether put forward, by themselves or 
by a party to the suit, must be dealt with under Ss. 278—288 
and noi under S. 244. A considerable number of these dea 
cisions are collected and considered in Roop Lall Dass v, Bekani 


ee 
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Meah, I. L. R., 15 C., 487. Iagree with the remarks of Norris 
and Beverley, J J., at page 444, that the test whether the order as 
to the “objection falls under S. 244 or not, is whether all the 
necessary parties are before the Court or not. If they are not, 
those not before the Court are not bound by any order passed and 
can take separate proceedings thereby tending to an increase of 
litigation. It appears to me obvious that in a suit where a person 
who happens to be a trustee is proceeded against fpr a mere per- 
sonal debt, the beneficiaries who could under no circumstances be 
parties to such a suit, are’not in any way before the Court. The 
trustee in no way represents their interests—to which his own is 
necessarily adverse in such a suit—and there is no machinery by 
which they can be added as parties to the suit in execution pro- 
ceedings. 


In other words, S 244 presupposes that the questions with 
which it deals are such questions as can be finally determined 
. in the execution proceedings. If they cannot, I think, it has no 
application. This view is in accordance’ with the prin@iple that a 
Court should look to the substance of the objection, and not to the 
accident that it is put forward by A rather than by B. If it is, in 


Ramanathan 
Chettiar ` 
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substance, an- objection that falls under §. 278, it should be - 


dealt with under that section. This view is in æcordance, also, 
with the dictum in Ravunni Menon v. Kunju Nayar, I. L.R., 10 
M., 117 (at page 119), and a number of authorities among which 
may be mentioned Nath Mal Das v. Tajammul Hussain, ¥. L. R. 7 
A., 86; Ram Ghulam v. Hazaree Kuar, 1.0. R., 7 A., 547; Seth 
Chand Mal v. Durga Dei, I. L. R., 12 A., 824 (per Edge, ©. J), 
Bahori Lal v. Gourt Sahat, I. L. R., 8 A., 626, as well as the case 
already referred to, I. L. R., 15 C., 437, where the authorities are 
discussed. See also Murigeya v. Hayat Saheb, I. L. R., 23 B. 
237, where Parsons, J., who took the contrary view, admitted that 
the balance of authority was against it. In Rajrup Singh v: Ram- 
golam Roy, I. L. R., 16 C., l; the same view is taken and at page 
6 the distinction ane the two classes of cases is clearly 
-brought out. In Punchanan Bundopadhya v. Rabia Bibi, I. L. R., 

17 C., 711, the question was what I have called “the converse 
case” and the opinions of the majority as to the construction of 
Ss, 278—283 must be regarded as merely obiter. I think too much 
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stress was laid by the learhed Judges who constituted the majority 
(as woll as by Parsons, J., in Murigeya v. Hayat Saheb, L L. R., 

23 B, 237) on the sora in Section 278 “in all other Tespects 
as if he was a party to the suit.” Thi isan enabling and nota 
restricting clause, In my opinion; and if it were a restricting clause, 
the question would stil remain ~‘ is a jadgment-debtor, raising «an 
objection in the character of representative ‘of third persons not be- 
fore the Couri,’ a party to the suif at all? I think he is not. It 
may be pointed out, in addition to what has been already said, that 
the view that a jus tertii set up by a judgment-debtor must be dealt _ 
with under S. 244, Civil Procedure Code, leads to, this anomaly 
—that the trustee who has no real interest in the property attached 
may resort to appeal and second appeal, while the beneficiaries, 
if they put forward the claim themselves under 8. 278, have 
no right of appeal at all, and are driven toa separate suit to . 
establish’ their claims. It would further tend in practice to lead tę 
great complications, as the trustee might proceed under Section 
244, while the beneficiaries or some one in their behalf (e.g., a joint - 
trustee who is no party to the suit) might simultaneously conduct 


. proceedings under section 278. This seems to be a sufficient - 


answer to the remarks of Prinsep aud O’Kinealy JJ., in Panchanun 
Bundopadhya v. Rabia Bibi, I. L, R., 17 C., 711, that Section 
244 should be ‘* Ifberally construed so as to prevent litigation.” The 
view for which I am contending: would, I chink, be best paloilated 


to have that effect. f 


My answer to the question proposed is that, when a person 
against whom there is a personal decree claims attached property 
on the ground that he holds it as trustee for persons not parties to 
the suit, such claim falls under section 278 and not under section 
244, Civil Procedure Code, and no appeal lies against any order 


passed on such claim by the Court executing the decree. 


Michell, J.:—I agree with Mr. Justice O° Farrell i in e conclu- 
sion as well as his reasons for arriving at it on the question referred. ` 
It was contended that the case came within S. 244 of the Civil 
Procedure Code becuuse a trustee represents the beneficiaries.. 
But, though the persons beneficially interested need. not, ordinarily, 
be joined in a suit against a defendant as trustee; executor or ad- 
minstrator (S. 487, Civil Procedure, Code), he must be impleaded 


6 
æ 
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as such, otherwise the suit would not -be properly framed; and Ramanathan 
a decree passed agaist him simply would rot be'a decree « against - ponetaee 
him as trustee, executor or,administrator. The case refered fo us, Vava lovys 
however, is not a case'of a judgment-debtor against whom a decree 

has been passed as trustee or who was sued as such, but of one 

against whom a decree has been passed, - and the suit brought, in 

his own personal capacity. The suit not having been. brought, nor 

the decree passed, against him in his persona as trastes, ho is, as 

such trustee (in which capacity he makes the claim to the attached 
property), in my opinion, no party to the suit, 


Boddam, J. :—I concur, 


This appeal coming on for final hearing on the ,7th November 
1899 before their Lordships Shephard and Subrahmania Aiyar, Jd... 
the Court delivered the following 


JUDGMENT :—The appeal is dismissed. with costs. 





IN THE HIGH COUKT.OF JUDICATURE AT MADRAS: | 


Present :—Mr. Justice Subrahmania Aiyer and Mr. Justice 


Davies. n 


Singaracharlu is Sas .. Appellant* ( Defendant.) 
l i v. : 
Upendraiya... sa te See sts Beonio (Plaintif). 


, Evidence Act, Se, 91 and 92—Admissability of evidence. . Singara 


On the 4th June 1896, the plaintiff executed a sale deed purporting to convey: be 
certain lands to which he was not entitled. The defendant knew that the plaintiff Upendraiya. 
had no title but he accepted the sale deed and executed a pro-note for the considera. 
tion. Subsequently, on August 2, 1896, the defendant gave a receipt to the plaintiff 
acknowledging that possession of the lands had been given to him, In a suit upon ; 
the promissory note the defendant contended that the plaintiff expressly undertook 
~ to put the defendant in possession and had failed to do so and that the pro-note was 
void for want of.consideration, 


Held that the defendant was entitled to adduce proof in support of his conten. 
tion, (Subrahmania Aiyar, O. G. J., doubting whether the, receipt did not amount toa 
waiver by the defendant of his claim to be put in possession of the properties). 


t 


* A No, 194 of 1898. 12th Decamber 1899, 
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uel from the ‘decree of the District Court of Bellary in 
O, S, No, 25 of 1897. = 


H. Raghavendra Row for appellant. 


V. Krishnaswami Aiyar for respondent, 


On the 12th September 1899, the Court (Mr. S. Subrahmania 
Aiyar, Officiating Chief Justice and Mr. Justice O’ Farr ell) delivered 
the following. . -E 


ORDERS :—0’' Farrell, J. :—This is a singular suit. It would 
appear that the plaintiff executed a sale deed of lands to which 
he was not entitled, in favour of the defendant, and the latter, 
being well aware that the plaintiff had no title, accepted the 
sale deed and gave the plaintiff a receipt acknowledging that the 


‘possession of the lands had passed to him apd also a promissory 


note for the purchase-money. The suit is laid on the pro-note 
and the defence was failure of consideration because, «as the 
defendant allgged, at the time of the execution of the sale deed, 
the plaintiff expressly covenanted to put the defendant in possession 
of the lands and had not done so. The defendant desired to 
produce evidence of this oral agreement but the District Judge - 
declined to allow jim to do so, on the ground that it was in- 
admissible, I presume,- in reference to Ss. 91 and 92, Indian 
Evidence Act. Proviso (2) to the latter section, however, enacts 
that ‘ existence of any separate oral agreement as to any matter on 
which a document is silent and which is not inconsistent with its 
terms, may be proved. In considering whether or not the proviso 
applies, the Court shall have regard to the degree of formality of 
the document. (The document in this connection is the promis- 
sory note and not the registered sale deed.) Proviso (1) also enacts 
that any fact may be proved which would invalidate a document 
such as want or failure of consideration. It is claimed by the 
appellant that evidence regarding the oral contract may be given 
under these provisos. I have come to the conclusion, though not 
without hesitation, that this contention is correct. Itis no doubt 
very difficult to believe, under the circumstances, and seeing that 
both parties knew of the defect of title, that if any such contract 
had taken place, it would not have been embodied in the sale deed. 
This is especially the case when the defendant’s knowledge Would, 


N 
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` è 
in all probability, effect a waiver of any implied covenant for title 
whigh would otherwise arise on ihe execution of the sale deed (see 


Ghousiah Begum v. Hustumgah, I. L. R, 18 M., 158), The- 


execution of Exhibit-C,-a document by T Diss defendant 
acknowledged having received possession of the lands from -the 
plaintiff, is also much against him. ° 


These are, however, all considerations that go .to the weight 


‘and notto theeadmissibility of evidence. Imagine that all these 


damaging admissionsdhad not been made by the defendant, that it 
was an ordinary case of the execition of a sale deed and the taking 
. > of a pro-note in lieu of the purchase-money ; would not the defend« 

-ant be entitled to prove, if he. could, that the execution of the sale 


deed was only part of the consideration for the pro-note, and that: 


there was also a contemporaneous oral agreement which formed the 
remainder of the consideration ? I cannot doubt that he,would. It 
is always open to a party to prove that the actual consideration for 
a document was other than that recited therein. The circumstances 
to which I have alluded would only go $o render proof of the oral 
contract difficult and not to shut it out altogether. 


I think, therefore, that the learned District Judge was wrong 
in refusing to admit the evidence. It was conjended at the hearing 
that if the right to delivery of possession formed part of the 
consideration, the defendant must be held to have waived such 
right. Exhibit O. is referred to in this connection. This is a 
matter which has not been determined. I would call upon the 
learned District Judge to submit findings on the following issues :— 


(1) Was the promissory note sued upon executed partly it 


. Bingara- 
- Charla 
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consideration of the plaintiff having orally agreed to cause delivery ` 


of the possession of the lands mentioned in Exhibit A to the 
defendant f 


(23) Did the defendant waive his tight to such casi 


(8) If he did not do so, was the plaintiff’s agreement pore 
formed or broken? 


(4) If the latter was the case, to what extent did the consider 
atien for the pro-note fail ? 


. 
>a ges 
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- "The findings will be submitted on the evidence on record 


- and any evidence which the parties may produce, within ong month 
--Upèndraiya. from the date of. receipt of this order. . Seven days will be allowed 


- for filing objections after the findings have been posted up in this 
Court, 


The Officiating Qhief Justice:—If the appellant executed the 


`- -promissory note sued upon, in consideration wholly or in part of 


- 


* the’respondent’s alleged oral agreement to cause possession of the 


‘lands specified in the sale deed Exhibit A to'be transferred to the 
‘~appellant; the ‘latter was doubtless entitled to adduce- evidence to 
prove’ the agreement in support of the plea set up by him that 


` consideration for the promissory note failed in consequence of the 
non-performance of the agreement, `I concur; therefore, that the 
“evidence which the appellant wished to call was wrongly excluded. 


:- Jt-was, however, argued on behalf of the respondent, if I followed 
*.-the argument correctly, that supposing that an agreement as 
' - alleged was in fact entered into and that it was not performed, the 


‘appellant oifghi to be held to have dispensed with the performance 


_ thereof, and waived his right thereunder. Exhibit C, which was 


executed by the appellant to the respondent nearly three months 


` after the date of the alleged agreement and in which he acknow- 
‘ledges to have recbived possession of the lands, would seem strongly 


to support the above contention, since, in the circumstances sup- 
posed, such acknowledgment should, in the absence of evidence to 
the contrafy, be taken to release the respondent from any liability 
to cause possession to be given under the agreement. This question 


“of waiver, however, is not alluded to in the District Judge’s judg- 
_ment and considering the view taken by the learned Judge in 
_regard to the admissibility of evidence as to the agreement, it is not 
_ improbable that the question of waiver was not gone into fully in 


the lower Court. I agree, therefore, in the order proposed by my 
learned colleague. . 


[In compliance with this order, the District J udge returned 


the answer (1) that there was no express agreement to give 


possession of the properties apart from the covenant implied 


_. by law, (2) that the question of waiver did not arise (3) that the 


plaintiff gave such possession of the properties as was possible 
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under the circumstances and the defendant accepted tho same as 
all tha the plaintiff could do and gave the receipt, and (4) that 
the question of the amount of consideration did wot arise on the 
findings now returned. On receipt of the finding, the Court ‘disposed 
of the case with these .words.(1) “The defendant has failed to 
make out the alleged failure of consideration. It is proved that the 
plaintiff gave defendant such possession as h8 could, a fact acknow- 
ledged by the defendant himself. The appeal, therfore, fails and is 


dismissed with costs.”]. 
e b 





IN THE HIGH COURT OF JUDICATURE OF MADRAS. 
. ox ae as is Sue “377° 7 a 
Present :—Mr. Justico Subrahmania Aiyar, and Mr; Justice 


Moore. 


Venkatakrishtiama and another ... ` Appellants * (Plaintifs.) 
v. 
Annapurnamma and another ,,. Respondents (Defendants.) 
. 9 


Hindu Law—Adoption by widow—Sapindas’ consenf—Presumption of bona fides— 
Relationship — Onus of proof. e 


‘he assent of the entire-body of the nearest sapindas is not essential to the 
validity of an adoption by the widow of a deceased sapinda, 


Where a widow adopts with the assent of a majority of her husband’s nearest 
sapindas, the presumption is in favour of the bona fides of the assent and the validity 
of the adoption ; and it lies upon the dissenting sapindas to show that the assent of 
the majority was improper or otherwise than bona fide. The onus is not upon those 


who support the adoption, of proving that the dissentients were actuated by improper 


motives, especially where their motives or reasons are unexpressed and so not within 
the knowledge of the widow who makes the adoption. 


Semble: The opinion of the majority either for or against the adoption is not 
conclusive. In either case their assent or dissent, if proved to be 
mala fide or improper, will be of no avail, 


The question as to whose assent is necessary for the validity of the adoption 
does not depend upon the degree of relationship between the decreased and the 
assenting sapinda. — f 


Second appeal from the decree of the District Court of Goda- 
vari in A. B. No. 825 of 1897 affirming the decree of the Court of the 
District Munsif of Ellore in O. 8. No..260 of 1894, 


` (1) 12th December 1899, 
# SeA, No. 1472 of 1808, eos! .-- 10th November 1899, 
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P. R. undara Aiyar for appellants. 
R. Kuppusami Aiyar for respondents. 
The Court delivered the following? 


SUD GMEN E E E ToT is Gepost 


- case relates to the Validity of the 2nd defendant’s. adoption by the 


_ Ist defendant, the Widow of one Lakshminarasiah, made after she 


had succeédetl to the estate of her son who died unmarried, the 


- adoption having been made with the assent of three out of four of 
’ Lakshminarasiah’s sapindas who were divided and existing at the 


(S 


date of the adoption. 


_ The lower Courts upheld the ditai baa satisfied that there 
was nothing in the circumstances in which the adoption took place 
and the sapindas assented, to show that the widow and those sapin- 
das acted otherwise than properly and bona fide in the matter. 


The present appeal is by the sapinda who did not assent to the 
adoption > and who stands in the same degree of relationship to 
Lakshminarasiah as those who gave their assent. In support of the 
view urged on his behalf that the adoption was invalid, the argu- 
ment was as follows :— 


The assené of all the sapindas existing at the time of the adop- 
tion being essential, the non-assent of one of them, the appellant, 
rendered the adoption invalid. Even assuming that the assent 
of every sapinda is not required by law, the degree of relation- 


ship to the husband of the adopting widow must determine 


whose assent is essential, and where all the sapindas are of the 


same degree of relationship, then the assent of all is necessary. 
At any rate the appellant’s refusal to give his consent must be 
shown by the defendants to have been influenced by improper 
considerations. 


_-Now even in the casé of an undivided family when a widow of 
a member thereof makes an adoption w’thout the authority of her 


., husband or the assent of her father-in-law, it cannot be taken to be 
_.. the settled law, that the assent of all the then surviving members 


of the co-parcenary. is. absolutely necessary. No doubt, in the 
Ramnad Case, The Collector of Madurav Moothoo Ramalinga (12. M; 
I, A., 397) the .Privy Council say that-the consent. of all would 


75 


probably be necessary. But the tenor of their Lordships’ observa- 
tions shows that they were not expressing a decided opinion on 
the point. Be this, as it may, there can be no doubt that in a case 
like the present wher an* adoption is made by a widow of a 
divided man and the’ assent to be obtained is that of sapindas 
divided from him and from cach other, the assent of every existing 
sapinda is not a sine qua non. This was expgessly stated by the 
Privy Council in the Ramnad Case at p. 442 of the report, and 
from the observatiows made later on in the same page, it would 
seem to follow that whenea majority of the sapindas give their 
assent to the adoption, such assent will be sufficient. That seems 
also to have been the view of Sir Charles Turner, C. J., and Innes, 
J. in Parasara v. Rangaraja, I. L. R., 2 M., 202, cited for the appel- 
lant, where they say, “ The Ramnad Case perhaps decided no more- 
than that an adoption was valid when the assent of the majority of 
the sapindas was accorded, see Arundatiammal v. Kuppu Ammal ; 
but it has never been decided that an adoption is absolutely invalid 
by reason of the consent of less than the entire body. of sapindas 
having been obtained to it.’ It should at the same tim® be borné 
` in mind that a mere numerical majority, whether in favor,of.or 
against an adoption; will not by itself determine the question. 
Adoption being a proper act, it will be presumed that when the ma- 
jority give their assent, such assent was given on béha fide grounds. 
If, however, it be shown that the majority give. or withhold their 
assent from improper considerations, such assent‘or dissent will be of 
no avail, If the ‘above view is correct, if would further follow that 
any distinction based upon the degree of relationship, as to whose 
assent is or is not essential, becomes immatcrial. The question then 
that remains is whether the defendants were bound to show that 
the appellant’s refusal was due to improper considerations. On the 
contrary, it would follow from what was stated above that it would 
be for the appellant to establish that the assent of the sapindas who 
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- consented to the adoption was not given bonafide. But Parasara ` 


Bhattar v. Rangaraja Bhattar, already referred to, was relied on 
as an authority in favour of the appellants’ contention, The point 
actually decided by that case, in so far as we are here concerned, 
would seem tobe that when the reasons for a sapinda’s refusal 
to consent are expressed at the time the consent is sought and 
are improper, the sapinda, cannot rely on such refusal as affecting 
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Venkata- the validity of the adoption made-with the assent of others 

Soe properly given. Supposing, however, that the observationsjn that 

sec es case really go further, still they cannot be held to help the appel- 
lant having regard to the peculiar circumstances appearing here; 
Now the objection under discussion not having been raised inthe — 
lower Courts, the reagon which induced the appellant’ to withhold 
his assent have not béen investigated or considered by the lower 
Courts; nor doés it appear that the appellant either at the time he 
was asked. to assent or subsequently, communicated to the first 
defendant what the reasons for his refusal were. And throughout 
these proceedings also, he has failed to allege why he did not give 
his assent. In such circumstances, it is difficult to understand what 
burden of proof lay on the 2nd defendant in the matter. Of course, 
the reason why a sapinda refuses to assent is peculiarly within his 
own knowledge, and the widow seeking the* assent cannot compel 
the person declining to give it to disclose the reasons for the course 
he adopts. Corisequently, she as well as the person adopted by. her .. 
must in a c®e like thig be*held completely absolved from the duty | 
of proving what they might be obliged to establish in cases where— . 
the grounds for the refusal to assent are duly made known. Andit -> 
would seem only reasonable to say that when a sapinda refuses to 
assent but withhdlds his grounds for such refusal, he must be held 
to be precladed from relying oa the refusal as in any way affecting 
the adoption. The propriety of this view will be clearer still if we 
remember the reason of the rule which compels ‘a widow desirous of 
making an adoption but possesses no authority from her husband 
in regard to it, to obtain the assent of his sapindas. The reason is 
the presumed incapacity of women for independent action in such 
a matter. And'as the position of the sapindas in cases like this is, 
according to the J udicial Committee, similar- to that of a family 
council that has to decide upon the expediency of substituting an . 
heir by adoption to the deceased husband.on a fair consideration 
of the question (L. R, 41. A. at p. 14).°°A sapinda, who like the 
appellant refuses to give his reasons for the opinion why sach.an . 
heir should not be substituted: while other sapindas decide other- 
wise; cannot be held to exercise properly the discretion confided to 
him; His opinion against the adoption must be put entirely out of. 
consideration as capricious or prompted by undue considesations,.: 


\ 5 
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The decision of the lower Courts is*right. The second appeal 
in my opinion fails, and I would dismiss it with costs, 


Moore J. :—I concur. a é 
@ 
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IN THE HIGH COURT OF J UDICATURE AT MADRAS. 


- Present :—Mr. Justice Gon Aiyar and Mr: Justice 
Davies. , 


. : Appellant * in A. No. 54and 
Vythilingam Padayachi o 5  Bespondent in A. No. 76 
' (Defendant) 


i ; Respondent in A. No. 54 
Seetaramaiyar~ - ` a$ and Appellant in A. No. 76 
- (Plaintif). 


Í : 
~ Transfer of Property Act, S. 135, ct. (d.) Jurisdiction—Appearance— Waiver— 
Estoppel—Assignment—-Payment conditioned upon recovery—Traffic in litigation— 
Foreign judgment—A ssignment—-Suit upon judgment—Actionable claim—Lew situs— 


In a suit npon a foreign judgment given upon the merits, the defendant will not 
_. be permitted to plead want of jurisdiction in the foreign Court, if he had appeared 
and contested the claim upon the merits without any objection on the Score of 
jurisdiction. 


The mere fact that the assignees of a decree undertakes to make certain pay- 
ments to his assignor only in the event of his recovering the floney from the judg- 
ment-debtor, will not make the assignment a trafficking in litigation so as to make 
the assignment invalid. 

Where a decree passed by the Supreme Oourt of Port Louis in Mauritius wag 
assigned by the decree-Lolder to the plaintiff and a suit was brought in this a 
to recover the money due upon the judgment : ~ 

Held, that it was not an actionable claim and that the plaintiff was, whether 
upon the law of Mauritius, which might be applicable as the lew situs of the judg- 
_ ment, or upon the ground that the decree of the Court of Mauritius was a decree of 
a competent Court, within the meaning of S. 185, ol. (&) of the Transfer of Property 
Act, entitled to recover, not merely the money paid for the assignment, but the full 
amount awarded by the decree, 


Appeals from the decree of the Subordinate Judge’s Court of 
Kumbakonam in O. S. No. 10 of 1897. ; 


In A No. 54 of 1899, 
P. R. Sundara Atyar and K. Ramachandra Avar for appellant. 


EN 





* Appeal Nos, 54 and 76 of 1899. - 28rd January 1900. 
e j T 
G 


Venkata: 
Arishnama 
v. 
Annapurn- 

amma, . 


Vythilingam 
- Padayachi 
V. 
Seeta- 
ramaiyar. 


Vythilingam 
Padayachi 
N v . 


Seeta- 


ramatyar, 
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W. Barton for K. Brown , and E. Kuppusami Atyar for respon- 
dent l 


& 

° In A No. 76 of 1899, : 

W? Barton for K. Brown, N. Subrahmanyam, V. Sankara- , 
narayana Sastri and R. Kuppusami Aiyar for appellant. 


P. R. Sundara Adyar and K. Ramachandra Aiyar for respon- 
dent. - 


The Court delivered the following . 


JUDGMENT :—The plaintiff, as the assignee of a judgment 
passed by the Supreme Court of Port Louis in Mauritius in favour 
of one Nagammal for Rs. 12, 297 against the defendant, brought 
this suit for the recovery of the amount with the interest. The. 
defendant contested the claim and the questions raised at the trial — 
were— . i l 
(1) Was the judgment one passed on ‘the merits ? 

(2) Was it obtained by fraud ? 

(3) Was the plaintiff entitled to recover the amount due 
under the’ judgment without reference to the price 
actually paid by him for obtaining the assignment ? and 


(4) What amount, if any, was so paid ? 


_ The Subordfhate Judge decided the first question in the affir- 
mative and the second and third questions in the negative. . As to 
the fourth he found that the plaintiff had paid Rs. 5,500. 


He gave a decree for that sum with interest on a part thereof 
and for the expenses incidental to the assignment. 


The plaintiff and the defendant appeal against the decree in 
so far as it is against each. 


It will be convenient to take the appeals together and da 
with the questions raised in order. 


It was first urged for the defendant that the Court in Port 
Louis had no jurisdiction to entertain the suit instituted by 
Nagammal. But, assuming that the defendant was originally not 
subject to the jurisdiction of that Court, he having appeared in the 
suit without raising the plea of want of jurisdiction and contested 
it on other grounds, he must be held to be precluded in the present 
suit from relying on the present objection. 
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The next contention on behalf of the defend&nt was that the 
Subordinate Judge was in error in holding that the judgment sued 
upon Ħad been passed on the merits. The; amportant point which 
arose on the merits befowe the Port Louis Court was as to the 
liability of the defendant to account to Nagammal in respect. ‘of his 
management of the business carried on by him m partnership with 
certain others of whom N agammal’s deceased husband, Nagappan, 


Vythilingam 
i Masai 


Seota- 
ramaiyar. 


wasone. That that point was fully consi idered and directly decided - 


is manifest from the record of the proceedings exhibited. in’ the 
present case. And as to the actual relief granted by the judgment 
in question the amount made payable thereby was not, as suggested 
for the defendant, in the nature of a penalty inflicted for contumacy 
.on the defendant’s part but awarded as the amount: which, in the 
` special circumstances of the case, the Court was entitled to take as 
due to Nagammal. For the defendant having failed to file accounts 


connected with his management as ordered by the Court, and it, 


having been admitted that Rs. 8,000 had been paid by Nagappan 
for his share of the capital, it was open to the Court to presume that 
_ that amount at least was repayable to N agappan’s representative. 
Compare Walmsley v. Walmsley (3 Jo. and Lat., 556). .The con- 
tention under: consideration is therefore unsustainable. And as 
there is absolutely no ground for suggesting that there was any 
fraud, in obtaining the judgment, it must be held to be valid and 
` supportable on the merits also even if it be a judgment into the 
merits of which it is open to the Courts of this country to enter on 


the ground that the foreign Court which passed it was, as urged’ 


for the defendant, not a Court of Record established by Letters 
Patent from Her Majesty or any predecessor of Her Majesty—a 
point which it Is unnecessary to consider. — 


* 


pee now to the assignment under which the plaintiff 
claims, the first question for determination is whether the transac» 
tion is opposed to public. policy in the manner explained by the 


Judicial Committee in Ram Coomar Coondoo v. Chunder Canto — 


Mookerjee (I. L. R, 2 O., 238). It was not suggested that the 

plaintiff had obtained the assignment from Nagammal by fraud or 

undue influence. Nor could it be rightly argued that the transac- 

tion was entered into for injuring the defendant by stirring up 

unrighteous litigation, inasmuch as the right transferred, by the 
a 
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Vythilingam assignment had) after corftest, been established before a judicial 


i 


Beta: 
‘YaMaly ats 


tribunal. The fact that the assignee undertook to make certain 
payments to the assignor and others only in the eyent*of his 
recovering the’ money due by the defendant under the judgment | 
would by itself hardly warrant the plaintiff being looked upon as a 
mere gambler in litigation. The assignment cannot, therefore, be 
held to be void. ° i 


hd x r 
The second important question is whether the assignee is 


entitled to the whole amount decreed by the,Mauritius Supreme 


Court, or only to that which he had paii, if any. This question 
was argued as though it depended solely on the construction to be 
placed on clause (d) of section 185 of the Transfer of Property Act. 
It was.argued for the assignee that the clause (d) is equally appli- 
cable to foreign judgments, while on the debtor’s side it was argued 


‘that: the- Court in section 180 and im section 135, clause (d), must 
. refer only to Courts in British India; and, if the judgment be not 


‘one of-a Court in British India, the assignee is entitléd under the 
former part of section 185 only to the amount, paid by him together 
with incidental expenges.* In contending thus, it seems to have 
‘been assumed by both sides that the pr ovisions of the Transfer of 
Property Act with reference to transfer of actionable claims would 
be applicable to assignments of the kind here. 


The chapter òn actionable claims and azopainlly section 135 in 
it has given rise to many conflicting decisions.. It is not clear 
when a, claim had been adjudicated upon by a Court of competent 


‘jurisdiction, whether the right under the judgment is an actionable 


claim. However, we are bound to start from the position laid down 
by the Full Bench in Nilakanta v. Krisnnasami (1... R., 18 M., 


_ 225), that the right ynder a judgment of a Court in British Tada is 
an actionable claim. It would seem to follow a fortiori that the 
judgment o of a foreign Court is also an actionable claim. 


So-far as we are aware; there ee not seem to be any express 


- decision determining the rights and liabilities of the parties in a case 


like the present, i.e., of ax assignee of a judgment obtained. else- 
‘where but assigned in this country. The question is not free. from 
‘difficulty. Now, looking for a moment at the right acquired. by 


Nagainmal under the judgment of the Mauritius Supreme Court, 
‘and. “considering it as standing in this country on no higher footing 


thana contractual right with a corresponding obligation On -the 


\ 
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defendant, it is not clear, when the tight was ‘assigned in this 
country, what the law is which governs assignment, not only 
between the assignor and the assignee, but also between the 
assignee and the debtor., While the views of continental jurists 
are in themselyes aevided (see Bar’s Private International Law, 
608 and 609, 2nd Edition), the trend of judicial opinion in England 
seems to be that the validity of the assignment must be regulated 
by the law of the lea situs of the debt and the liabilities of the 
debtor by the law governing the contract betwepn him and the 
creditor. (See Digey’s Conflict of Laws, Rule 141, p. 533.) Inthe 
case of judgment-debtssso far as any locality can be ascribed to 
them, they are generally deemed to be incurred in the place where 
the judgments were passed and where they would be executed, 
and consequently, the law of that place must regulate the liabilities 
of the judgment-debtor, wherever the assignment might have been 


‘made and the debtor cannot seek to lessen his liability, as it cannot 


be increased, by recqurse to the law of the place of assignment. 
In this view, the law of Mauritius would apply and the defendant 
would be bound to .pay the whole amount as decreed by the 
Supreme Court of Mauritius. 


“ e @ 


However this may be, we shall assume that the provigions of 
section 135, Transfer of Property Act, apply to a case like the 
present. It is difficult to see how, even then, the defendant can 
escape his liability to pay the full amount of the judgment-debt. 
Now the ground on which a judgment of a foreign Court is enforced 
in this country is that a duty or obligation is imposed upon the 
defendant to pay the sum adjudged which the Courts of this country 
are bound to enforce. And considering that judgments of foreign 
Courts cannot be re-opened here on the merits except in certain 
cases nor can be examined except for certain specified reasons, they 
are, in the absence of any such reasons, conclusive of the merits of 
the canse of action and of all facts of which a domestic judgment 
would be conclusive. Such being the effect of foreign judgments 
under the rules of Private International Law, we have to see whe- 
ther, when such a judgment is assigned in this country, there is any 


_thing in the Transfer of Property Act which will relieve the debtor 
from paying more than the price paid by the assignee of the 


judgment; in other words, anything to minimise the effect of 
foreign judgments. It is: true that ordinarily legislation of a 
country is territorial. But there is also a rule of interpretation 
that the statute of a country must Re so interpreted and EpEES as 


Vythilingam 
Padayachi 
-v, 
Beeta- 
ramaiyar. 


° 
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Vythilingam not, in the absence of expréss and clear language to the contrary, 
acayac™ to run counter to the recognised rules of International Law and all 


Seeta- 
ramaiyar, 


¢ 


general terms must be narrowed in order to avoid sucha con- 
struction (seé Maxwell on the Interpretation of Statutes, p. 200, 
3rd Edition). If the words, however, are wide enough, and the 
giving effect to them in their wide sense would be in harmony with 
rules of International*Law, ‘there seems to be no reason why the 
words should not be given such effect. It would follow, therefore, 
that ‘judgment, in clause (d) may well include foreign judgments. 


® 
Moreover, the foundation on which the rule embodied in 


. section 135 rests, viz., the preventing of commerce in litigation to 


the detriment of the debtor, is inapplicable to the present case. 
The partnership was entered into in Mauritius and the business 
was carried on there, When the suit was brought in the Supreme 
Court of Port Louis by Nagammal claiming her husband’s share in 
the partnership property, the defendant contested it and did every- 
thing to defeat the claim of Nagammal, and a valid judgment was 
passed by the Supreme Court on consideration. Having taken the 
chance of a judgment in his favor, the defendant cannot now, by 
flying to this country,*evade the payment of the judgment-debt 
whethér it is to the judgment-creditor or to his assignee. There is 
nothing oppressive or inequitable to the debtor in calling upon bim 
to pay the full amount of the Judgment-debt. We would, therefore, 
hold that the assignee is entitled to the whole amount. 


As, however, this case may not stop here, and, in case the 
above view is overruled, it would be necessary to go into the fourth 
issue, Że., as to the amount actually paid by the asignee, we would 
state our conclusion as to it also. The only item as to which 
there is any evidence apparently reliable is the sum of Rs. 2,000 
recited in the deed of assignment as paid to Nagammal. As 
the evidence of the attesting witness called by the defendant 
himself implies that the said sum was understood to have been 
paid, the Subordinate Judge seems to be warranted in accepting 


. the testimony of the plaintiffs witnesses who speak to this payment. 


But as to the item of Rs. 8,500, which also was found by the 

Subordinate Judge to have been paid, the evidence is altogether 

meagre -and. unsatisfactory. Chinnasami Nayak, who is said to 

have received the money, is the only one that speaks to the payment, 

His statement that his deceased brother had advanced Rs. 8,000 
Š - : è 


x 


~ 
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to Nagammal can hardly be believed, Sonsidering that the promis- Vythilingam 
sory note said to have been executed by Nagammal’s brother in ***s7achi 
connection with such advance, has neither been produced, nor its Seeta- 
non-production accounted éor. And the fact that the vouchers which hai 
Chinnasami Nayak says he gave to the plaintiff with reference to 

the alleged payment have been kept back by the plaintiff throws 

grave doubt upon this part of his case. That all the sums, other 

than Rs. 2,000, which the plaintiff agreed topay under the assign- 

ment, inclusive of the Rs. 3,500 in question, were, according to the 

real understanding® come to at the time of the assignment, to be 

paid by him only in thé event of his recovering the money from 

the defendant is shown by the evidence of Nagammal herself who 

was manifestly supporting the plaintiff. Itis consequently highly 
improbable that the plaintiff would have paid or made himself 
unconditionally responsible for any of these sums as now alleged on 

his behalf. He must, therefore, be held to have paid only the sum 

of Rs. 2,000 paid to. Nagammal and the sum of Rs. 200 which was 

no doubt disbursed by him on account of the cost of the stamp 

paper, &c., in connection with the assignment. 


Having regard, however, to the veiw already “stated with 
reference to the contention founded on section 135, clayse (d), 
Transfer of Property Act, we would modify the decree of the lower 
Court by awarding to the plaintiff Rs. 12,297, with interest thereon 
at 6 per cent. per annum, from the date of the plaint to the date 
of payment, allowing so far the plaintiff’s appeal with costs. We 
would dismiss the defendant's appeal with costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Benson and Mr, Justice Boddam. 
Konee Subhadra oy ... Appellant* (Defendant) 


Subbarayadu ... sts ... Respondent (Plaintif). 


Defamation— Abusive words--Quarrel—Actionability. 


Konea 


Words of mere abuse used in the course of a quarrel and without any ene 
aoa 


to cast imputations upon a person’s character are not actionable. 


Second appeal from the decree of the District Court of Goda- Subbarayadn, 
yari in A. S. No. 27 of 1898 reversing the decree of the District 
Munsif of Ellore in O. S. No. 81 of 1895. 


*§. A. No. 131 of 1899. 9th February 1900. 
ė * Seo Parvati v, Mannar, I. L. R., 8 M., 180, 


Konee 
Subhadra 


De 
Snbbarayadu. 
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This suit was brought by the plaintiff.to recover damages for the- 
loss of reputation and casté caused by the abusive words used by the 
defendant towgrds him. The words used as translated “by the 
District. Munsif ran thus: “You Bhadkavus, what is it to you 
where we goto? Why did you question my bandyman? If you 
do so again, we = have you slippered and make you drink ours, 


The District Morei found upon the evidence that the i. 
were used in tHe course of a heated quarrel and without any set 
purpose to injure the plaintiff's reputation ór character , and that 
there could, therefore, be no reasonable apprehension of injury to 
reputation. The Munsif also found that, as a matter of fact, the 
plaintiff had lost neither reputation nor caste and dismissed the 
plaintiff’s suit. = : 


On appeal the District Judge held that defamatory words 
though used in the heat of passion, were actionable, and awarded 
Rs. 250 as damages. Hence this appeal. es 
P, B. Sundara Atyar tor appellant. m 
Va Krishnaswami Aiyar for respondent. 


The Court delivered the following 


JUDGMENS :—We are of opinion that the decree of the District 
Judge is wrong, and must be set aside. The plaintiff in the course 
of a quarrel with a dancing girl is apostrophised by her. The 
words used by the defendant was one which might convey an evil 
imputation if it was used for that purpose. As used, however, in 
the course of heated language, it could not bear any such meaning. 
Tt was used merely as‘ vulgar abuse. The District Judge has 
assumed that, if the word could in any circumstances convey an 
evil imputation, it necessarily must do so. That is not the law. 
Where the words were used as in this case, it is clear that they are 
not actionable. We reverse the decree of the District Judge and 
restore that of the Munsif with costs in this aud the lower appellate 


. Court. 


wana 4.4 


~ 
a ® 
r ` oor 


‘The Madras, Pawo. Journal Reports. 


IN, THE HIGH. COURT OF JUDICATURE, AT, MADRAS. 
Present :—Mr. Charles nek White, Ghief' Justice, and Mr, 


- Justice Benson. -e 
Abdurahiman Kutti Haji s 7 ‘A ppellant* 
(Judt.-debtor). 
vV. 
Kunhammed Koya and: another ian Respondents 


:'  (Decreezholders). 


Civil Procedure Code, 8s. 244, 278— Claim by Judament-dedtor on behalf of his 

tarwad. ae ; ‘ 

A claim to attached property preferred by the jndgment:- debtor on hyhalf of his Abdarahiman 
tarwad falls under S. 278 of the Oode of Civil Procedure and. not under S. 244, pu Aaji 


Ramanathan. Chettiar v. Vama Levvai Marakaygi, a0 XE L. J. Ra Rp A. A. 0.6 Ruyharamed 
of 1898 followed. a alee 
Appeal from the order of the District Court-of South Malabar 
in A. S. No. 17 of 1896. affirming the decree of the Additional ` 
District Munsif of Calicut in M. P. Ng RLON ‘of 1098, ir O, S. 


No. 814 of 1897. a 


T. M. Appu Nau for appellant. | 
P. R. Sundara Aiyar for respondent., , ? 
The Court delivered. the following T a 


JUDGMENT :—In this case the decree is ‘a personal decree 
against the Judgment-debtor. The Judgment-debtor has preferred a 
claim to the ‘property which has been attached, under. the decree on 
behalf of the members of his family on the ground, that the pro- 
perties form the common tarward property and are in the joint 
possession of the members of the family. The claim is made by; 
him in a representative capacity, while the decree against him is in 
his personal capacity. It has recently been held by a Full Bench 
of this Court (Judgment in appeal’ against: Order 6 of 1898 in 
C. M. P. 633 of 1897, Subordinate Judges Gourt:of. N egapatam), t 


* C M.B. A Now 19 of 1899: l 6th | February 1900. 
tJO M L, T.R- 64 


t 
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a that when a person against whom there is a personal decree claims 
utti 


Ve attached property on the ground that he holds it as a trustee for 

car oa persons not parties to the suit, the claim’ falls under “S. 278 

and not under S. 244 of the Civil “Procedure Code. In our 

opinion the principle of this decision applies to the facts of the 

present case as set oyt in the judgment-debtor’s petition. Conse- 

quently the section „which applies is 8.278 and no appeal lies 

from the order of the District Munsif. We allow the preliminary 
objection.and dismiss the appeal with costs. e 


ne errr A T 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice pa praaane Aiyar and Mr. Justice 
Moore. 


Elayalwar Reddiar and others... Appelkants* (Plaintiffs). 


Vv. 
Namberumal Chettiar ... Respondent (Derendant). 
Blayalwar Religious Endowments Act, $. 14 Trastee— Voluntary contributions— Festivals—The 
Reet right of the trustee to reject contributions--Civil Procedure Code, S. 11. 
Namberamal Where it has been customary for the worshippers to offer, and for the trustee of 


the temple to receive, volantary contributions for the due performance of certain 
ceremonial observanees, it is not open to the trustee to reject the offered contri- 

= 3 e > + 
butions and refuse to perform the ceremonies at his whim and pleasure. 


Per Subrahmania Aiyar, J.:—Even though there is no custom, if voluntary, 
contributions are offered for the benefit of the temple and for purposes not inconsis- 
tent with the usage of the institution, the trustee is bound to receive them. If he 
refuses to do so unreasonably or with a wrong motive, the persons interested in the 


temple may bring a suit to compel the trustee to receive and to apply them iot the. 


purposes for which they are offered. 


Appeal from the decree of the District Court of Chingleput i in. 


O. S. No. 40 of 1897. l l 
P. R. undara Aiyar and K. Srinivasa Atyangar for 
‘appellants. 
T, Rangachariar for respondent. 


The Court delivered the following 


+ 


JUDGMENTS :—Subrahmania Aiyar, J ,:—The suit, out of 
which this appeal arises, was brought, under S. 14 of the Religious 


* A, No. 41 of 1899, 6th November 1899, 


—— 


e 
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á o 
Endowments Act (XX of 1863) by certain persons, interested in the E 


eddiar 


shrine of Vedanta Desika or Vedanta Charlu, attached to the Vish- ve 

nu temple at Sriperambudur, against the defendant who is the eee e; 

trustee of the shrine. So far as this appeal goes, the plaintiffs : 
Subrahmania 

case appears in substance to be that the defendant, from the Aiyar, J. 

time he became trustee in 1892, „has improperly and completely 

stopped the celebration of certain periodical, festivals which ought 

to have been celebrated according to the usage of, the institution, 

and the plaintiffs seek to compel the defendant to carry out the 

trust in regard to the present matter duly. The defendant raised 


various contentions, and several issues were framed with regard to 





the averments of the parties. 

But the second issue, which was whether the suit was cogniza- 
ble by a Civil Court was alone dealt with, and the suit, in so far as 
we are here concerned, dismissed on the ground that it was not 


cognizable by the Courts. 


This decision appears to rest entirely upou a statement made 
on behalf of the plaintiffs in the course of the argument “ that there 
are no special funds constituting an endowment of the deity Vedanta 
Charlu, and the only sufficient source for the professional and other 
worship which is sought to be carried out, would “be derived from 
voluntary contributions.” (Paragraph 9 of the judgment.) Now, the 
words ‘ special’ and ‘ sufficient’ which occur in the passage just 
quoted, would seem to imply that the learned District Judge did 
not, as suggested before us on behalf of the defendant, take the 
plaintifi to have admitted that the shrine in question possessed 
no endowments whatsoever. It was, moreover, pointed out, on 
behalf of the plaintiffs, that if the learned District Judge is to be 
supposed to have proceeded on the footing that such an admission 
was made by the plaintiffs, the judge should be held to have been 
in error, inasmuch as the plaintiff’s contention has all along been 
that the shrine does possess some endowments, it being their case 
that part of the tastik money, paid by the Government in connec- 
tion with the Vishnu temple, is applicable by the trustee towards the 
festivals in question, and further that the income derived from a 
permanent landed endowment under the management of some 


of the plaintiffs, is similarly applicable. 


Hlayalwar 
Pier 


JN fide umal 


“Chettiar. 





Subrahmania 
Aiyar, J. 
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., ‘fhe averments in-paradraph"6 of-the- plaint, and the fact that 
the third -and ‘the -fourth issues which relate to the 'questión 
‘of; funds- were framed,.render it improbable that the plain- 
tifs admitted - -that no éndowment *whatever existed. -The 
-plaintiffs must--have -an opportunity -to prove whether -any 
endowments `exist, and whether with the income: thereof. the 
festivals used -to bey celebrated -before the defendant ‘became 


trustee, even if it-were held-that the-absence-of. endowments would . 


have -by itself justified the defendant stopping the festivals. though 
till:then they had ‘been .car ‘ried-on withe voluntary contributions. 
Suppose, however, that no endowments existand that it. had not been 
the practice to celebrate the festivals before -1892, but that since 
then voluntary contributions were offered for the festivals or any 
other.act of public worship not inconsistent with the usage of the 
institution, may not the, plaintifis even then contend-that the defend- 
ant acted: in contravention ‘of-his-duty. as- trustee, if it be true that 
without sufficient grounds he. refused to- celebrate the festivals 
though the requisite funds were forthcoming from voluntary contri- 
bution.. Ne doubt if-under the-law,-a temple trustee may accept or 
reject yoluntary contributions according to his mere whim-and fancy, 


then'.no' suit would lie in respect-of the nen-celebration of festivals - 


or‘geremonies, which -depended «wholly or -even ‘substantially upon 
his accepting the*contributions;.. Having regard to the :fact-that in 
the case of public religious institutions like the.present how funds 
voluntarily.giyen have often:coutributed ‘and do still 'contribute-not 
only-to‘make theinstitution-richer but also to promote the interest 
of public worship;it must be regarded as. part-of the trustee’s proper 
‘functions to utilize this sort of income for the purposes of the ‘insti- 
tution whenever itis available. Itis the trustee’s duty to ‘accept 
the.money -and-apply it for the specified purpose unless there 
are-proper grounds for rejecting the offer: No doubt the trustee 
has ‘some discretion in the matter. If in the’ exercise of that 


discretion he acts (borrowing the words employed-by. Muthusami: 


dyer,-d., with reference to-an analogous matter in Civil Suit No, 218 
of 1879 -cited on both the sides) with an absence of indirect 
motive, with. honesty 'of-intention and a: fair. consideration of the 
subject, ”-no; misconduct-can ‘be-imputed tothe trustee so -acting. 
But if,‘on thecontrary, thetrustee from corrupt or improper mo- 
tives refuses to allow voluntary -contributions ' offered for- purposes 


t 
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not ‘inconsistent -with the principle- of rule: 5 or-usage 5- of the Elayslwar 


Sh gg Ae i : Reddi 
institution to ‘be applied ‘for these- purposes, in such a: case ie e 
surely “persons interested in the institution must þe héld -entitled A 


to proceed against the *trustee. . -And: this ‘view of the’ law a 
is implied by Muthusame Tyer,:-J., in the-case to which allusion Aiyar, J. 
has already been made and on which the Jearmed -Vakil for the 
defendant laid much stress. It would folloy.from the:above that 
the:defendant acted contrary to his-duty, should it be proved that 
though the funds,required to «carry on the festivals were forth- 
coming ‘during the periadin question, yet he refused to celebrate 
them without any ‘adequate ground for doing so...4 fortiori, would 
he'be guilty hadit been usual to-celebrate them with the aid of 
voluntary -contributions. And of: ‘course the Courts are bound 
to restrain 'a ‘trustee from injuring the interests of the iastitution 
under his charge by corruptly, arbitrarily or wantonly departing 
from the ordinary course of procedure in regard to--essential 
or important matters connected with the institution, That such 
a departure on the part ofa -trustee amounts toa breach of legal 
duty incumbent: on him is the ground on which the Cofirt exercises 
jurisdiction over him, Therefore the-decisions-cited for the gefend- 
ant dealing ‘with the withholding ‘of mere honors-and ‘courtesies 
have no application to cases like this—still less-in point:are those 
cases which were cited and which show that Courts cannot be called 
upon ‘to decide questions of ritual and worship ‘unconnected with 
civil rights, since it is ‘perfectly competent to the ‘Courts to 
adjudicate upon such questions: also when the adjutlication’ is 
necessary ‘for the determination of civil rights. Nor -as con- 
tended for. the defendant does the fact that the present suit is 
brought under the «special provisions of S. 14 of the Religious 
Endowments Act affect.the point. There is absolutely. no warrant 
for construing. the clause “any misfeasance, breach of trust or 
neglect of duty in respect of-the-trusts vested in or‘confided to” 
in:that:section otherwise than in its ordinary sense. The compre- 
-hensive language employed by the Legislature unquestionably 
covers every misfeasance, breach of trust or. neglect ‘of: duty with 
reference to-the-trust.; aud the clause must be held to include the 
case iput forward ‘by the plaintiffs here. - As to the decisions ‘cited 
on behalf of the defendant, '‘none.of them seems: to, have any real 
bearing, onthe present question. It is unnecessary to make any 
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Teta = comments, except perhaps with reference to one of them, viz., 
“i” Sayad . Amin. Sahib v. Ibrahim Sahib (4 M. H. ©, R. 112)on which 
ari the learned Vaķil for the defendant repeatedly relied. ‘I'he only 
TE on point decided there was that as thè members of a committee, 
Aiyar, J` ‘ appointed under the Act: who in the exercise of their power 
of contr ol remove ọn insufficient grounds an officer or ser- 

vant of a “religious, establishment are not necessarily guilty 

of 'misfeasanėe, a person thus removed can sue the members 





without obtaining thè sanction: prescribed by, the law in res-- 


pect ofa suit charging misfeasance. What such a ruling has to 
do ‘with the present case, it isnot easy to see. The remarks of the 
leaned J udges at page L14of the Report clearly indicate that they 
understood the section not only to enable interested persons to sue 
for the protection of the property and funds of religious establish- 
ments, but also to enable them to sue the trustee in respect of mis- 
management of the affairs ‘of the establishment, even though the 
mismanagement is not directly connected with any property or funds 
in'his own hands. Before concluding it may not be superfluous to 
observe‘thaf'in ‘trying hè “question arising in the case, 1t would be 
absolutely urinecessary for the Courts to investigate any.of the 
matters: of ‘detail with descriptions of which the plaint schedule 


seems to. be needlessly encumbered. 
K 


The lower Court’s decree is unsustainable and is reversed. The 
case will be restor ed to the file and proceeded with accor ding t0 
law. nhe costs will abide and. follow the result. 


"Moor 2, = :—In para. 9 of his judgment the District Judge finds 
that there are no special funds constituting an endowment of the 
deity Védantha ‘( ‘hari, and that the only sufficient source for the 
processional and other worship which is sought to be carried out, 
would be derived from voluntary contributions which the defendant 
as a trustee is under no obligation to accept. It does not appear. 
to me that it is necessary tor the appellants to show that there are 


aut any: special funds constituting an endowment of the deity Vedantha - 


- Chari. If it is proved that ceremonies connected with Vedantha 
Chari have beeu conducted.. as` a custom for. a series of years 
oi s-a and thatthe present trustee is not absolutely unable, owing to lack: 


Pd 


of furids to ‘carry on these cei ‘eionidl observances in the customary ~ 


manner, it appears to me that he must be held.to have been guilty 


a 


a 


aa 
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of neglect of duty rendering him liable to a sùit ‘undér S. 14, Blayalwar 
Act XX of 1863. In para. 6 of-the plaint it is alleged that there are i line 
certain endowments attached to the temple, and es no evidence a rea 
was taken, it is impossible = to say if this allegation. is true of not. 2 


i Gaither teal vary: Aoubeal. ihe earned e 
right in holding that the trustee is in‘all caSes and under all cir- 
cumstances, under no obligation to accept voluntary contributions 
made with the view of certain ceremonies being carrted out. I should 
be inclined to hold that if for a number of' years it has been custom- 
ary for ‘worshippers to "tender such voluntary offerings to the 
trustee, and for the latter to use them for the purpose of having 
certain customary ceremonials carried out, it is not open to tho 
present trustee, contrary to usage, to refuse to receive the offerings 
and to carry out the ceremonies. . 


DA 
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As to whether there is any such custom in the present case, it 
is, however, impossible to decide till the evidence is taken. 


For these reasons, I, without giving any opinion at present 
on the other important questions discussed in the judgment of my 
learned colleague, agree with him in holding that the degree. of 
the. District Judge must be set aside and the suit remanded. for 


hearing on the merits. 
+ 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. __ 


Present :—Mr. Justice Subrahmania Aiyatand Mr. Justice 
Michell, 


Hrusappa Mudaliar ... ... Appellant® (Petitioners. , . 


~ 4 
+ 


The Commercial and Land 
Mortgage Bank, Limited, Madras `... Respondent (Counter-Petr.). 


Civil Procedure Code, 8s. 244 and 2585—T ransfer of Property Act, S. 60-— Money decree Brusyppa 
Mul Har 

: v, 
to enter satisfaction — Equity of redemption. a ER ‘he Commer- 


against mortyayor—Execution—Mortgagee purchasing in Court sale—Application 


The provision in S. 244, Civil Procedure Code, that all questions relating to the T nee 


execution, discharge or satisfaction. of a decree must be determined by the gave Bank. 
executing Court applies not merely to questions arising in the course of proceedings 


* AČA: O. 65 of 1899. i í l 6th November 1899. 


Erusappa: 
Mudaliay. 
ve 


The Commen- j 


ginl anl 
Land Mort- 
gage Bank. 
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+ 
initiated by the- decree-holder bus aisoto those arising in the course of ‘proceedings 


set on foot. by the judgment-debtor. 


Where a mortggge decree-holder purchases, the mortgaged pxoperty in‘execu- 


tion of a stranger’s simple money decree against h® judement-debtor, he does not: 


acquire the property free of the equity of Teao bub is still liable to be 
redeemed.. 


A obtained a mortgage decree against B. He subsequently purchased the 
mortgaged. property in: exe€ution of-a money decree obtained by C against.B. B 
thereupon applied tqenter satisfaction of the decree.:— 


Held, that, satisfaction, could not be entered either wholby or in paré under: the 
last clause of S. 60.of the Transfer of Property Act, but that the property was still 
Hable to be redeemed. 


Appeal from the order ofthe District Court of Trichinopoly, 
in C. M. P. No. 1007 of 1898 in the matter of O. S. No. 27 of 
1896. . . 


P. R. Sundara Aiyar for appellant. , 

The Officiating. Advocate-General: (V. Bhashyam Aiyangary 
and S. Sri inivasa manger far respondent. 

The Court deliverdd ‘he following 


J UDGMEN T .—The idis of this case are as follows :—The 


respondent before this Court, the Commercial and Land Mortgage | 


Bank, Limited, Inélia, in O.S. No. 27 of 1896 on the file of the District 


Court of Trichinopoly, sued the now appellant before this Court on ~ 


a mortgage of certain properties for over Rs, 1,20,000 of which he 
was the owner and obtained a decree under S. 88 of the Transfer of 
Property Act for sale of those properties. Subsequently a portion 
of those properties was sold in execution vf a simple money’ decree 
for Rs. 1,339 and interest thereon and costs obtained by one 
A. Srinivasa Aiyar against the appellant in Regular Suit No. 239 
of 1896 on the file of the District Munsif of Trichinopoly, and was 
purchased by the Bank. The property so sold was sold’ subject to 
the decree debt under the abovementioned decree held by the Bank. 
Thereupon the appellant presented a petition to the District Court 
of Trichinopoly purporting to be made under S. 258 of the 
Civil Procedure Code, claiming that, under the circumstances above 
stated, the Bank was bound to, discharge their mortgage debt and 
praying that they might be called upon to certify satisfaction of the 
decree in O; 8. No..27 of 1896, 


t ig T t E 


Paid 


= 
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The District Judge was of opinion that the Bank's mortgage- Erusappa 
debt was not extinguished by reason of their having purchased the ve 
propert? sold in execution of the decree in Suit No. 239 of 1896, The Commer 
and that they could not be held liable for more . than the actual Mortgage 
Mee of that property, supposing it to be sold free of incambr ance, eae 

“even though the sale proclamation did not declare that that pro- 
perty was liable only for a por tion of ‘the mortgage-debt.” ig _ He 


therefore dismissed the petition. 


Against this order of the District J sine the petitioner appeals 
on the ground (1) that the respondents having purchased the pro- 
perty sold in execution of the decree-in Suit No. 239 of 1896 sub- 
ject to the whole mortgage, the lower Court ought to have direct- 
ed them to certify satisfaction of their whole decree; and (2) that 
even on the view taken by the lower Court it ought to have direct- 
ed the ascertainment of the real value of, that property and direct- 
ed the Bank to certity Satisfaction of ‘their decree to the extent of 
such value. i 

Before dealing with the merits of the case, we will dispose of ` 
a preliminary objection which was raised "by the learned’ Vakil for 
the respondents to the entertainment by the lower Court af the 
petition of the appellant, on the ground that the alleged extinguish- 
ment of the respondents’ mortgage debt, Ly their purchase of the 
portion of the mortgaged property at the execution sale, assuming 
such purchase to have had that effect, was not an “ adjustment” of 
the decree within the meaning of S. 258 of the Civil Proce- 
dure Code. We should hesitate before we hold that what occurred 
was such an “adjustment” of the decree, but we do not consider it 
necessary to decide this question, because we are of opinion that, 
apart from S. 258, the Court had power. to entertain the: peti- 
tion ‘under S, 244 of the Civil Procedure Code. We are unable 
to accede to’ the contention of the learned Vakil for the respondents 
that, with reference to the terms of S. 244, tlie question raised 
by the petition could only be raised in answer to a claim made by 
the respondents on an application by them’ for exécution. That 
section simply provides that questions arising between the parties to 
the suit and relating to the execution, discharge or satisfaction of 
the decree shall be determined by ordor of the Court executing the 
decree and not by separate suit, We cannot construe the words 


“a Cound executing a decree” as meaning, as contended on behalf 
a -~ 4 B ` 


Erusappa 
Mudaliar. 

ae ; 
The Commer- 
cial and Land 
Mortgage 
Bank. 
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of the respondents, that the section only covers cases of proceedings 
initiated by the decree-holder and does not include applications 
(relating to the execution, discharge or satisfaction of the “decree) 
made hy the judgment-debtor: ° 


Turning now to the merits of the case, in none of the cases 
cited in argument by-the learned Vakils on either side, as they ad- 
mit, nor in any reported case, so far as we are aware, does precisely 
the same question which we have now to determine appear to have 
been decided. The question before us resolves itself, we think, 
mainly into this, whether the purchase*by the Bank at the Court 
sale in execution of the money decree of the third party of a por- 
tion of the properties mortgaged tothe Bank and in respect of which 
they had obtained their decree for sale, involved a taking advan- 
tage by them of their fiduciary position as mortgagees, and, if so, 
what are the legal consequences in regard to the respective rights 
and liabilities of the mortgagor and mortgagees under the mort- 
gage. Itis contended for the Bank that as they did not purchase 
under a decree obtained by themselves, and as leave io bid at the 
Court auction ' was, therefore, not necessary, and as there is no 
eroufid apart from the mere fact of their being mortgagees of the 
property for regarding them as having purchased collusively or 
otherwise than, bond fide, the purchase cannot be considered to 
have involved any undue advantage taken by them of their 
fiduciary position as morteagees. 


In Martand v. Dhondo, I. L. R., 22 B. 624, it was held that 
a mortgagee, who had attached the mortgaged property in execution 
of a money decree obtained by him against the mortgagor for a 
debt other than the mortgage debt, and had himself purchased the 
property at the sale in execution of that decree without obtaining 


the leave of the Court to bid at the auction, had not thereby freed 


himself from his liability to be redeemed by the mortgagor, not - 
because he had purchased without obtaining leave,-but because of 
“ the impossibility of a morte agree by such sales: and: purchases as 
these freeing himself from his hability to be redeemed.” That case 
was decided under the law as it existed before the Transfer of Pro- 
perty Act came into force in the Bombay Presidency, but upon the 
same principle as that embodied in S. 99 of the Transfer of 
Property Act. It was pointed outin the judgment, that*that sec- 


ee 
Ss tomate 
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tion éxtends to attachments under personal decrees for any debts, mrusappa 
whether the mortgage debt or any other debt, the principle which saa 
had been held, in cases there referred to, to apply fo attachments The Commer. 
cial and Land 
under personal decrees obtained on the'consent or contract, by the Mortgage 
mortgagor to pay the mortgage-debt. The Court was of opinion ce 
that “ the same reasoning applies to a mortgagee buying the equity 
of redemption under a decree obtained upon a,claim independent of 
the mortgage as applies to a decree obtained upon a collateral in- 
strument to secure the mortgage debt.” This decision of the Bombay 
High Court was concurred with by this Court in Mayan Pathuti v, 
Pakuran, I. L. R., 22 M. 347, in which the facts were similar, and in 
which, after holding that the execution sale of the mortgaged pro- 
perty to the mortgagee having been confirmed, the mortgagors were 
precluded from obtaining the relief to which they would other- 
wise have been entitled under 8. 99 of the Transfer of Property 
Act, viz. the setting aside of the sale. Mr. Justice Subrahmania 
Aiyar said that this decision as to the finality of the order confirm- 
ing the sale was not to be understood to imply that the mortgagors 
were precluded from redeeming the property. which the} might still 
be entitled to do “ owing to the impossibility of the respondgnt, as 
the mortgagee, freeing himself by such a sale and purchase from 
the liability to be redeemed (Martand v. Dhondo).” It appears to 
us that the same principle which was affirmed in tlose cases requires 
that we should go yeta step further and hold that it applies also to 
a case, which the present case is, when a mortgagee buys the equity 
of redemption at a Court auction in execution of a persofial decree 
for money obtained by a third person against the mortgagor, even 
though there be no fraud or collusion between him and the third 
party. Itappears to us that the advantage which his position: as 
mortgagee gives him over competing or would-be competing bid- 
ders, in respect of his presumably superior knowledge or better 
opportunities of knowledge of the mortgaged property and its value 
and otherwise, exists equally in such a case as it does in a case when 
the personal, decree in execution of which he purchases isa decree 
obtained by himself, and that therefore in both cases alike he must 
be looked upon as availing himself of his position as mortgagee to 
obtain an undue advantage over the mortgagor or otherwise to be 
acting mala fide in the eye of the law (whether there be actual fraud 
or colbusion or not), andin contravention of the principle which 


96 ° THE MADRAS LAW JOURNAL REPORTS: , [VoL X: 


. 4 s d . . 
Erusappa underlies section 99 of the Transfer of Property Act and which is 
ene given expression toi in section 88 of the Indian. Trust Act. 
The Commer: ` ` ` 


_ ċialand Land -- The learned Vakil for the respondents relied on ‘(among other 
i Bae a, cases). the case of Shaw v. Bunny, 2 De Gex, Jones and Smith,’ 468, 


-.. in- which.it was held that when'a first mortgagee having power of 
sale duly exercises it and a’ subsequent mortgagee becomes the 
purchaser, the latter, in the absence of special circumstances show- 
ing- want:of bofa fides on. his’ part,- acquire the same irredeemable 
title. as.a stranger purchising. would have acqui ured. Even i in that 
case, however, one of the two Lords Justices who decided the case, 
Lord Justice Turner was prepared to dissent from the view taken 
by Lord Justice Knight Bruce; and to hold that the mortgagor 
had. not lost. his right of rédemption, if he could have found autho- 
rity. to support this view, and' lie expressed himself as submitting 
with much reluctance to: the" jfdgment of the Master of the Rolls 
upon this point, which took the'view which was taken by Lord, J us- 
tice Knight Bruce, -being affirmed. Assuming that the law laid down 
in that case would þe the law to'be followed i in asimilar case arising 
in this country, .viz., a case ii which the question is one between a 
second mortgagee . purchasing in a sale under the first mortgage, 
and the. mortgagor;—a: point on which it is not necessary for us to 
express an opingon—such -a case is materially’ distinguishable 
front the present case, inasmuch as in the former the purchase is in 
law freo, from the mortgage held by the purchaser (it becoming. 
exting uished, thereby), whereas-in the latter the purchase is subject ' 
to. the mortgage. . In the former case it is the interest of the second 
mortgagee to offer-a price which would cover both the mortgage 
debts, . whereas. in the latter, onthe. other hand, it is the interest of a 
the mortgagee whose. mortgage is unaffected by the sale, to buy at. 
the lowest price... r'. ss io - l 


“In ‘one point- of view, the principle which Was. ait in Mar- 
said &.*Dhondo appears to us to apply even more forcibly in a case 
like the present, where the decree in execution of which mortgaged 
property-is-sold and: ‘bought bythe’ mortgagee is a ‘decree obtained’ 
by:a-stranger | than ma'case where sich decree is one obtained by 
the mortgages. ‘For whereas iti the latter case the mortgagee 1s, 
required-to-obtain-the'leave of ‘the Cotirt to bid, in the former case 
there is-no such, cheek against: “his piirchasing. l n 


i r 
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Tt was contended for the appellant that the advantage unduly Erneapps.” 
gained by the mortgagee and corresponding ‘loss sustained by the sara 
mortgagor, in such a case,as.the present, if his purchase of the mort- aa Cone 
gaged property, or part of it, is to hold good justas it had been'a pur- Borage. 
chase by a third party, consists in the difference between -the market Bank. 
value of the property free from the mortgage and the price for which | 
the.equity of redemption was bought by the mortgagee. We'think 
this is not the true view- What constitutes the substantial advan- 
tage which would .he gained by the mor tgagee and the substantial 
prejudice to the morig agor, inour opinion, is the fact’ that: the” : 
mortgagor would be deprived of the right of redemption and of the ` 
time and opportunities which the law allows to a mortgagor for 
redemption. There might or might.not be a loss to the mortgagor 
and advantage to the mortgagee by:xeason of the latter purchas- 
ing the property for less than its market value ; that would depend 
upon the price paid. But in all cases there would result, to use the 
words of Lord J ustice Turner in Shaw v. Bunny, “an entire change 
of character in the person who has made, the purchase,” and a 
corresponding change of character in’ the mor tgagor resulting 1 in 
the latter being deprived of his right, and the former being set free 
from his liability, to redemption. This, therefore, in our opinion, is 
the loss of the mortgagor which must be made goed, and this is the 
advantage gained by the mortgagee which must be accounted for 
by him, upon: the principle ‘above considered. ‘his view is-not, we 
think, inconsistent with the proyisions of the last paragraph of 
section 60 of the Transfer of Property Act, because those provisións 
though they would apply to a case, where a purchase by a mort- 
gagee of part of the mortgaged property was effectual to extinguish 
the equity of redemption in respect of that part (as e.-g., when it 
was sold to him by the mortgagor by a voluntary sale), do not touch 
a case where the question is whether such a purchase by the mort- 
gagee can have the effect of depriving the mortgagor of his right 
to redeem, 


The other authorities referred to inthe argument do not, in 
our opinion, require to be noticed, except perhaps Moro Raghunath 
v. Balaji Trimbak, 1. L. R., 13 B., 45. There, it is to be observ- 
ed, the mortgagor, for some reason or other not, appearing in the 
report, proceeded on the assumption thatthe -equity of redemption 
in respect of the portion of the property which had been sold under 
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Erusappa , the decree obtained on the second ‘mortgage had been extinguished. 
poe : In that view, no. doubt, tle ‘utmost that he could claim’ was that 
“The Commer- credit should be given to him for 2 portign of the mortgage-debt 
cial and Land” ' 
Mortgage ., proportiénate to the full value of the portion of the property which 


Beak was treated as having heen so absolutely vested in the mortgagee. 


M In the view we haye taken, the appellant must be held to have 
miscónceived his rights and we must according! y confirm the order 
dismissing his petition, on the ‘ground that he Js not ‘entitled to 
the relief he seeks, but only to proceed gn the footing that the 
‘portion! of the property which has been purchased by the ‘Bank is, 
notwithstandine’ such -purchase, redeemable‘by -him together -with 
the remaindér of the propéity. Under the circumstances we ‘think 
eae pariy should oe his own! ‘costs of this appeal. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr.- Justice. Siabrahmania aye and Mr. Justice 


ea ee pe oti vree ahh.. 
8 , ET E 
Si Moosi’ > 4... Appellant* (2nd Defendant): 
sue : vi i i ro d . : 
n  Akatli Makki and others *' ... Respondents (Plaintif and 
Agas a- S i Defendants 1; 3 and 4). 


¥ 


Civil Py aoadiine Code, 8. 276—-Attachment—Kanom executed during attachment-—Decree- 
‘| holders other than the attaching creditor—-Validity of kanom., 


t T 


‘ Where at ‘attaching decree-holder “hasbeen paid and the attéhment raised, 

kanom executed. daring the’attachment cannot be questioned by cther simple money 

Kunhi Moosa deoree-holders who- haya not applied for execution. on the mere ground of a pos- 
sibility , of their becoming entitled to rateable distribution if the sale had not been 


Akath Maki ‘ayer tod by the pa 5 zment of the debt for which she proper ty wan evened: 


+ 


Sone —The case muy be different if the ‘ibe dooree-holders had applied for 
execation at the date of Rayment go that the attachm ent had su bsisted for the bene- 
fit not ‘only of the ntt aching creditor but of the other creditors as well, 


_ _, Second appeal from the decree of the District Court of North 
` , | Malabar i in A, 5. No. 306 of 1898 affirming the decree of the Dis- 
trict Munsif of Cannanore, : 


: J. L. Rozario and Ryru Nambiar for ee | 
K. V. Karunakara Menon for C. Sankaran Nayar for res- 
pondents, 


‘ ; = ee ee 
* S, A. 1640 of 1898. 14th December 1899. 
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The Court delivered the following’ 


J JUDGMENTS: :—S ubr ahmania Aiyar, J.:—The question int Kahi Moosa 
this case is as to the validity of the kanom obtaingd by the respon- Akath Makki» 
dent when the land comprised in the instr ument of kanom was ach 
under attachment in execution of a decr ee ag ainst the party who 
granted the kanom. š 


s 


Now there is no doubt that ane invalidation of a pri ivate trans- 
fer made pending an attachment of the pr oper by. évansforred, only 
results from a ee attachment, ;: 


In the. present case, honeran the attachment, subj ect. to which 
the kanom was granted, ceased on the respondent discharging the 
judgment-debt due to the attaching creditor to be operative in so 
far as that creditor was concerned. -Ramdhan Mitter v. Kazlas- 
Nath Dutt, 4 B. L. R. Ap. Jar. 20, and*per Mitter, J., in Anandalal 
Das v. Radhamohan Shaw, 2 B, L. R. at 73. And on principle it. 
follows that with reference to the other judgment-creditors also, 
who, ‘had the attachment resulted im the realization of assets, would 
have been entitled to a rateable dastribution, the attachment 
became inoperative. Jf authority were necessary in support-of this 
view reference may be madeto the opinion of Telang, Jo in 
.Sorabji Hduljee Warden. v. Govind Ramji F. N. Wadia, I. L. R. 
16 B at 109, and the view is in no way inconsistent with the obser- 
vation of Kernan, J., in Lakshmi y. Kuttunni, to the effect tat one 
attaching creditor said not stay the sale even if heis paid in full 
_ after the other decree-holder had applied to the Couxt for execu- 
tion, I. L. R. 10 M. at 59. That is no doubt true where as was.the 
case in the instance-before Kernan, J., the attachment continues to be.- 
in force and effective. For in such circumstances ‘the Court having _ 
the control of the proceedings in execution, should doubtless at the 
instance of a creditor who—though not the’attaching creditor—is 
entitled under. Section 295 of thé Code of Civil, Procedure’ to. a 
rateable distribution and sell the attached proper ty if necessar y. 
But where, as in the’ pr esent case, the efficacy of the attachment, has 
by a payment out of Court become exhausted, there can be no sale l 
by the Court and no right to apply for such sale. 


The decision appealed against is right, The second appeal fails 
and I would dismiss it with costs. 


Benson, J. :—I concur. 


~ 
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‘Present :--Mr. Justice i eas and Mr: Justice aa ial 
, Alyar, . 


-Lakshminarayana ae FS A ppellant* (2nd Paint a 


v. 


 Thandavaraya Pillai and dai Respondents (1st to th De “afte. ) 


Act XX of 1863—Temple Commies Orde by some mem ansunt by tas for 
declar ation of its invalidit yo Ooae of action. ., TE 
‘Where a majority of. the members of a temple Ceumittes pussed ou ilies own | 

responsibility a resolation dismissing the tr ustee of a tem ple and appoiuting another 
in his place without convening a mecting and against the opinions of the otor mem- 
bers, and proceeded to enforce such order by directing the new trustee to be put in 
possession, the latter are entitled to bring a suit for a declaration that the order 
g0 paesed and sought to be enforced was illegal and invalid. 


‘Semble, that if there had been nothing more than a mero resolution, the other 
members woyld have had ng cause of: action go long as they were not in uy way | 


excluded from the doliberatione of the Committes. 


Second appeal from the decree of the District Coitrt of Prichi- 
nopoly in A.sS. No. 165,0f 1897 affirming the decree ‘of the Court 
of the District Munsif of Srirangam i in C. 8. No. 361 of 1894, 


T. V. Seshagiri Atyar for. appellant. 
. P.-R. Sundara Aiyar for -respondént. > 
he Court Jle ed: the following 


1 of UDGMEN T +The plaint is no doubt inartistically framed. It 
does. not allege, what appears in evidence, the acts done by the 
defendants in pursuance of the order which the plaintiffs impeach 
The substantial question is whether, on the part of the defendants; 
there has. been an invasion of the rights of the plaintiffs as mem-- 
bers of the Committee entitling them to seek relief by suit. “If _ 
the act. of the defendants, then members of the Committee Had `. 
stopped witha mere resolution dismissing the trustee aid nothing 


further had been done, we are not prepared to say that the plaintiffs 


would. have-had a cause of action, provided that they ‘liad not been 
actually excluded from taking part in the inquiry and the decision, 
Here, however, action was taken upon the resolution, and it was 
communicated to the authorities. with a view to placing the new 

* S. A.-15r2 of 1898. . rant 7th November 1899, 
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manager in the room of the rightful one, and other acts were done Lakshmi- 
calculated to interfere With the management- of the latter: « In-the ayer 
other case, we have held that the order of removal yas illegal and. 
therefore void as against. the trustee. As against, the pleintiffs, Thandava- 
members of the Committee also, we think that it was illegal, because 

although the papers were communicated to, one of the plaintiffs, it 

was the sie of Bae defendants, when their abi did not agree 


se 


4 


the plaintiffs did not convene a theeting: did- nt! justify the 
defendants in treating their proposal as a resolution of the Commit: . 
tee and proceeding to give effect to it. 

It is said that the ouly person entitled to complain is the rig hifa 
trustee and that the plaintiffs have no“remedy. We cannot accept l 
this view. Under the Act XX of 1868"the suiperintenderice of the 
institution is vested in the Comunittee. Each member of the. 
Committee is bound to take part in discharging their duty, part of 
which consists in seeing that the institutign is. under the, manage- 
ment of a proper trustee. He has a ‘dir ect terest in seeing that 
. he is dealing with the person whé is rightfully trustee of the 
institution, and, therefore, if any dispute arises he is entitled at least 
to a declaration, which will settle the point. In this view, we think 
the suit is maintainable and we, therefore, allow the appeal .with 
costs. ‘There will be a decree declaring that, notwithstanding the 
order of July 1894, Subbayyar i is the proper trustee and that the 4th 
and oth defendants are not properly appointed trustees. 


a 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. Justice Subralmania ane and-Mr. J ustice: ‘Moore. chant 
antia 
Namburi Ghantiah. sss, i a (Plaintif Je- 
Saladi Pa 
© O U, ~> : piak. 
Saladi Papiah and another . bee anes (De pats J 


Interest, Post-diem—No express stipulations—Gonstruction ofinslFiunent— Oontrary 
intention. co 
Where no provision is made in un instrument for post diem interest nor, on the 

other hand, is there any indication that there is to be uo interest after the due 











* S. A, 1621 of 1898, 30th November 1899. 
a © 


Namburi 
Ghantiah 


Ve 
SaladiPapiah. 
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bd ° con 
date, the proper rule of construction is that as long as the debt is improperly 


. withheld, interest should continue to run and‘ at the’same rate. . mS 


Second appeal from tlie decree of. the District Court of Goda- 


vari im A, S. No. 95 of 1898, reversing the decree of the District 


Munsif of Tanuku i in O. S. No. 542 of 1896. 


The suit 'was to recover money due upon a mortgage by a sale 
of the mortgaged properties. The.1st defendant executed the mort- 
gage and the 2nd defendant was joined asa party, being. the 
adopted son 'of the. Ist. The 2nd defendant alleged that at the 
date of the execution of the mortgage, he had divided from his 
father that, therefore, his property was uot liable for-the debt, and 
that the bond. containing no provision for post diem interest, 
interest could be awarded only by way of damages, and that such 
claim was barred as the suit was brought more than six years after 


the due date. m 


The Munsif discredited the division before the date of mort- 
gage and geld that, so far as the 2nd defendant was concerned, the 
claim for interest was barred: by limitation, but that as against the 
Ist, d&fendant it was not barred, because he had executed a sale 
‘deed in part-payment of the debt within six years of the suit. 


, The 2nd defendant appealed against the finding as to division, 


- and contended further that post diem interest should not have been 


awarded against either of them. The District Judge confirmed the 
finding às to division, but held that the claim for damages was 
barred by limitation. Hence the appeal on the ground, that the 
interest should have been awarded and. was not barred by limita- 
tion, 

N: Subba Rao and K. N, Aiya for appelant, 

P. BR. Sundara Atyar for respondent. 

The Court deliyered the following ore 


JUDGMENT :—-Subrahmania Aiyar, J: :—The: provisions of 
Exhibit A, whereby the mortgagor undertook to pay interest on the 
mortgage amount, do not in express terms lay down that post diem 


‘interest: was to be paid. On the other hand, there is absolutely 


nothing in ‘the other provisions of the instrument. which- points to ` 


‘the view that. post diem interest was not intended to be pafd. 
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The contention’ on behalf of the. tespondent that in such y, pari 
circumstances no post diem interest should be taken to be due implies = 
that the dates fixed for the payment of the several instalments, Saladi Pa- 
specified in the instrument, Were fixed not only for preventiyg the ” g 
mortgagee from demanding payment before the arrival of those dates oe 
but also for marking the limit of time up to which alone interest l 
was payable. Itis obvious, however, that the object of fixing the 
dates referred to was merely the former and that there was no 
necessary connection between the dates and the question of liability 
for interest, the determimation of that question being entirely 
dependent upon the language of the provisions properly relating 
to it. Now to hold that a promise to pay interest in the general 
words contained in the instrument before us is a promise to pay up 
to the due date only, would be to say that a default in the due 
performance of the contract was to result in an advantage to the 
‘party making the default and a disadvantage to him who-was not 
in fault. This is, of course, not what parties contemplate when they 
contract with each other. Certainly it is more reasonable to hold that 
a promise to pay interest in circumstances like the present is a 
promise to pay interest as long as the principal sum is imprpperly 
withheld. This is not, as urged for the respondent, tantamount to 
raising a legal presumption in the matter. It would be more cor- 
rectly. described as the adoption of a rule of construction, i. €., a rule 
as Professor Thayer expresses it, “designed to aidin interpreting 
words and conduct.” Now, as tersely put by Hawkins, ina passage 
‘quoted by the learned author just referred to “a rule of construc- 
tion may always be reduced to the following form : certain words 
and expressions which may mean either æ or yshall prima facie be 
taken to mean a, a rule of construction always containing the 
‘saving clause unless a contrary intention appears ...... though some 
rules are much stronger than ‘others and require a greater force of 
intention in the context to control them,” (Preliminary.Treatise on 
Evidence at the Common Law 316. (72) see also Pollock on Contracts 
6th edn. 242 and 243) and assuming that an undertaking expressed 
in general words as in this case, were capable of being taken in more 
senses than one, still having regard to the ordinary intentions .of 
persons entering into such transactions on which the Judicial Com- 
mittee lay stress in Mathura Das v. Raja Narindar Bahadur 
Pal, (BÈ. R. 23, I. A. at 145), the prima facie meaning of- the 
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Nambuùri ~> words should: he held to De that‘interest shall be payable until the 

Ghantioh ~ actual-liquidation of the principal. With referenceto Mothi Singh 

Salddi-Pa- vy, Ramohari Singh, I. L. R. 240. 699, „cited for the'responderts, 

aan I preter -the view taken by „Trevel: yan and Banerjee, JJ., which 

ea ee is ‘substantially the samo as that adopted in Pedda Oik arana 

„Chetti v. Ganga. Bazuhim Garw, I. L. R.20 M.149. See also 

_ Barala Dasi v Jogendra Nar ayan Basu (L L. R. 250, at p. 248) 

whero Maclean, C. J., with the concurrence of Banerjee, J., observes: 

j “and in a simple mortgage trànsaction itis netan unusual inten- 

i ` tion; that, if the principal money ‘be not paid by the stipulated time, 
interest should continue to run and run at the stipulated rate.” 


iol would, therefore, allow. thé appeal and modify the decree of 
Ge lower Courts by the award.of interest .at the contract rate’ up 
to.the expiry of the time granted to the mortgagor,for the pay- 


ed 


. ment of the amount due-by him. As the lower Courts followed _ 


rulings of this Court which preceeded on an erroneous view of the 
_. matter, there will be no order as to costs of this appeal. 


- Moore, J.—I concurs oss... 
e . . 
ATRE A ge” aei SS Salis i s R42 ` » 
e 


IN THE „HIGH COURT OF JUDICATURE AT MADRAS. . 


coxa 


Narasimha, ,....1; » Present Mr. Justice: Shephard and Mr, Justice Benson. 
Nayanevaru, 


nn oN arasimha: Nayanevara eae i ... Appellant* (PIF) 
gama Rao. PORE e ae 7 a: BA ; a 
ai Ramialingama Rao and another .. Respondent (Defts. j? 
Indian Registration Act, Ss. ar 22, 6 (a) $ 7 Doseritin of Properties — Refusal 
. to. accept-—Refusal to register. oo: ia. T 


; The description of properties dealt with by a document for the purposes ‘of the 
Registration Act need not be local. it is enough if it be such as ne ceing identify “ 
the properties referred to by ‘the instrument. È i 


. 8.77 of- the. Registration Act.;has applicntior not “merely to -csses in which 
the Registrar. has refused to , rogiater a document, but also to  çases, in which. the 
i Registrar “has refuel to accept it for Fegiatration. f 


` 


Where in i deed of partition of“ family propei ties ” between a fathor and two 
t gons, there’ was originally” no schedule of the properties and it wis subsequently ‘at 
. the requisition of ‘the Registrar produced along witli the deeå for registration :— 


> Held, that the sohédale of the properties ' iwas unnecessary and that the doenment 
sion haye been, saree’ miihont. it.. ee ea cite a 





Shae FOB ALN. 19 oC) a otet i o Bih December 189: >) 


/ 
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; A e 
-- Appeal from the decree of the High Court of Judicature in the Narasimha 
exercise of its Ordinary Original Civil: Jurisdictiow made in C. S. Sees 
‘No. 78, of 1899. ` > 23 : ; ! amalin- 


e gama Rao. 

` Plaintiffis the father of defendants 1 and 2. Being* dissatis- 
fied with the conduct of his sons, the plaintiff asked’ them to .sepa- 
rate themselves from him and referred the‘matter to arbitration. 
According to their verdict, a deed of partition wasdrawn up and 
signed by all the parties. It was presented for registration on the 
lith January 1899. The Registrar thouglrt that the stamp on which 
the document was engr ossed was insufficient and that a schedule of 
the properties was necessary and postponed the registration till 
they should comply with his requisition. The plaintiff presented 
the document:for registration on a siibsequent day in due form, In, 
the meanwhile, the 1st defendant had changed his mind and refused 
to sign the schedule though he adihitted execution of the document. 
The Registrar returned the document refusing to register, it on the 
ground that there was not sufficient: description of the properties 
dealt with in the deed. The plaintiff new brought thig suit to have 
the document compulsorily registered at least as against the 2nd 
defendant. Boddam, J., dismissed the suit. s 


The plaintiff appealed on the grounds among others that the 
document should have been registered without the schedules, and 
might have been registered even with them as the schedules which 
were merely ancillary tu the deed did not require a separate signa- 
_ ture by the parties and that the document should havesbeen regis- 
tered at least as against the 2nd defendant. 


The Offg. AdvocaterGeneral (V. Bhashyam Aiyangar), 

R. Sadagopa Chariar and T. Nar asimha Aiyangar for Sven 

E. Subramania Atyar, for 1st ondi 

The Court delivered the following - 

| JUDGMENT :—As regards the 2nd defendant who signed the 

schedule besides executing the principal instrument, there is no 
question of the insufficiency of the description of the property and, 
therefore, there is no valid reason for the refusal of the Registrar 
to register the instrument with its. schedule. 


As regards the Ist defendant the question arises whether the 


-~ ~we 


description given in tlre instrument itself is sufficient description of 
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Narasimha the property within the nivaning of S. 21 of the Registration 

as cece Act. The description is to Þe sufficient to ideutify the property, but 

Ramalingama as S. 22 of the Registration Act shows, it need not be a déscrip- 

BAG, tion of a local character. It need not mentfon the street in which the 
house is or give the name or the superficial area. It follows that the 
description-is not required tq be such as to indicate.to one search- 
ing the register withonp further enquiry or information the precise 
property to which the ontry relates. It is enough for instance that 
the property is described as tho. property bought or inherited fr ‘om 
AB, and if this is so, it seems eee te say that a description 
of pr oper ty.“ as my family property ” ıs not sufficient. 


We are “ot opinion that the instrument by itself without 
fie schedule ought to, have. been registered. 8. 76.(a) of the 
Registration Act shows -by the cases excepted that cases of ‘refusal 
to accept’ are within the meaning of the words ‘ refusing to 
register.” ° We cannot allow ‘the contention that S. 77 of the 
Registration Act has no application in cases where the Registrar 
has refused to accept the document for registration. | E 

' The distinction, between “refusal to register’ and ‘refusal to 
accept’ fs no doubt drawn in the Bombay case, Gangava v. Sayava, 
I. L. R. 21 B. 699, but it was not necessary for the point which 
actually arose under Ss, 23 and 24 of the Act. 


The decree of the learned Judge is reversed and there must 
be a decree against the two defendants i in the terms above indicated. 
The first defendant must pay all the costs. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Narayana Present :—Mr. Justice Subrahmania. Aiyar and Mr. Justice 
aiy eee Benson. a 
ara Narayana Aiyar and another ee Pper ents (st ant 2nd 
Plaintiffs). 
V. 


‘Kumarasami Mudaliar and another.. . Respondents (lst and 2nd 
Defendants). 
Civil Procedure Code, Sections 15 and 589—Religious Endowments Act, Sections 14 
and 18— Joinder of causes of action—Jurisdiction. 
Where the Trustee of a temple and a worshipper -instituted a suit jointly in 
the District Court ufter leave obtained under Section .18 of Act XX of 1863 and 





——— 











#A -A. O. 69 of 1899.. aire . Vee December 1899. 
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e 
Section 539, U. P. Cre spectively, to remove a trustee of a particular’ endowment in x ardyana’ 


ʻi 


the ee — Aiyar 


p v 
Held that irrespective of any powers that thé Geneval Tyustee might have to Kuinurasami 


sue for the removal of the speciål trustee in the ordinary Courts, he could sue under Mudaliar, 
Section 14 of Act XX of 1863, . - i 


that the provigions of 8. 15, Civil Pr ocedure Code did not tpr eclude the General 
Trustee from instituting the suit jointly with a worshipper in the District Court, as 
the suit by a worshipper lay only in the District Court.” 


and that the party might claim the dismissal of the existfng trustee ns well, as 
the appointment of a ftosh one andthe settlement ef a scheme for management iu 
a suit brought under S. Lt of® Act XX of 1868, the object of the Act and S. 039, 
Civil Procedure-Code,-beiug identical. 


Appeal from the order of the District Court of ‘Tinnevelly in 
O. S5. No. 5 of 1896. j s 2 


The plaintiffs, a trustee and a Wor yshipper of a temple brought 
the suit” for the removal ’ of the defendants, office-holders i in the 
temple holding inam lands in respect of their ser ‘vices—after leave 
obtained under Section 539, C. P. C., and Section 18 of Act XX of 
1863 and for the appointment of a P sesh trustee and for settling a 
scheme for the management of the property in the District Pourt of 
Tr ichinopoly. The District Judge dismissed the suit holding it was 
maintainable neither under Section 589, C. P. C nor under Section 
14 of Act XX of 1863, relying on Nelliappa Pillai v. Thangama 
Nachiar, L. L. R. 21 M., 406and Pudmalav koy v. Ram Gopal 
Chatterjee, 110. L. R, 333 as authorities for his ‘Poito, Hence 


this appeal. 
M. R. Ramakrishna Aiyar for appellant. 


P. S. Sivaswami Atyar for P. R. Sundara Aii a K. Kri- 


nivasa Aiyangar for respondents. 
The Court delivered the following E 


JUDGMENT :—We do not think that the order of the District 
Judge can be sustained.. This is a suit by two persons, one of whom 
is the General Trustee of the Temple and the other merely a worship- 
per instituted after. leave obtained under Section 18, Act XX of 1868, 
and S. 539, Civil Procedure Code. - Ponsi 


Even assuming that the first plaintif as General Trustee of the 
Temple was at liberty to sue for the removal of the defendants in 


ee 
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the Ordinary eure there can be no doubt he is not precluded from 
suing under S. 14, Act XX of 1863. ‘This is clear from the very 
i wide language of S. 15 of that Act, which is framed so as to include 
not only persons having a pecuniary or direct interest in the institu- 
tion, but also persons having interests of a far inferior character. 


` If the 1st plaintiff were the sole plaintiff, it would be right that 
he should comply with the rule laid down in S. 15, Civil Procedure 
Code, and bring fis suit in the Subordinate Judge’ S Court as the Court 
of the lowest grade competent to try it: but the 2nd plaintiff being a 
mere worshipper, would not sue in the Subordinate J udge’s Court. 
It is only the provisions of Ss. 14 and 15 of Act XX of 1868 which 
give him’a suit for the removal-of a trustee, and such a suit by a 
worshipper lies only in the District Court. It is competent to the two 
plaintiffs to join in a suit like the present. It follows thatthe rule 
in S. 15, Civil Procedure Code, cannot be held*to apply so as to pre- 
vent the 1st plaintiff from joining with the 2nd plaintiff in instituting 
this suit in the. District Court. Nor do we think that the plaintiffs 
are precluded from claiming’ in this suit relief by way of appointing 
a fresh ft ustee, vesting the trust property,in him and settling a 
scheme because these reliefs are not claimed to be under Act XX of 
1863, but only ina suit instituted under S. 539, Civil Procedure Code. 
If the removal of tle defendants in the present suit should be ordered, 
then and then only, it would become necessary to consider the 
claim to these reliefs at least so far as the first two of them are 
concerned, and we are unable to see why the plaintiffs should not be 
at liberty to ask the Court for such reliefs at once, instead of being 
required to institute a separate suit. To hold otherwise would, we 
think, be unreasonable, having regard to the fact that the protection 
of the interests of the institutions is the purpose for which both 
5.539, Civil Procedure Code, and Act XX of 1863 were passed, 


“We must, therefore, reverse the order of the District Judge 
and direct him to receive the’ plaint and proceed to dispose of the 
suit according to law. Costs will abide and follow. 


2 
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. IN THE HIGH COURT.OF. JUDICATURE AT-MADRAS: ` 


Present Mr. Ji ustice Shephard and Mr. Justice Boson. l 
Shanmugam. Pillai and another ou Petitioner Helen 
CENSUS » T 3 be: Te ae 


Sankaranfurti Mudaliar and Aei CRT (Difis) 


Religious Endowments . Act, XX of,1868,, 83. 4, 14 cue 18—Application: for sanction 


to sue. . e i 


t 
t E tpo coe eee Cone wy “aur te 


Sanction idor $. 18 of Aos XX of 1863 may be given | for a sujt to, remove 
uct only a trustee holding by hereditary right, but ‘also a trnsteo or “manager appoint- 
®d by a Temple Committee. ` ee NEE 


Petition under S. 622 of the Civil’ Procedure Code, praying 
the High Court to revise the order of the District Court of Tinne. 
velly in C. M. P. No, 562 óf 1898. - S 


The petitioners , applied for E ion under S. i8 of- tho „Act 
to bring a suit to remove a trustee. “The District J ndge. dismissed 
the application on the ground | that, the trustee was appointed: by. a 
Committée and was removeable. iby, them, and that, 8, S. 18. of the 


Act had no application to such trustees. Hence this revision petition, 
° 


Shanmugam 
Nai. 
v. 
Sankaramur 
ti Mudaliar. 


-V. C. Desikachariar for: petitioners. ee ae te 
M, R. Ramakrishna Aiyar for Ctr. - Petitioners. ge agen ges HESS 
The Court delivéred the. following Se o Vs oe 
JUDGMENT :—Tho District Jndge declines, for reasons which 

we think wrong, to give sanction, , Lo, Bip, gy 


His reasons have'no regard to the substance’‘of the application 
but merely to the.power of the Court under the Act (XX of 1868), 
for he holds that. the -institution being one- that. comes under 
S. 3 of the Act, S..18-of-the Act does not apply. n am wA 
' We think thatthe District Judge has -in‘ effect declined‘ to 
exercise a jurisdistion vested in ‘him by law and, we must, therefore, 
set aside his order and’ direct him to reconsider the. application on 
the merits. ooa o i 


The District J ee will deal with the costs. 





* R. P. 68 of 1899. 16th November 1899. 
- ar 
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Thaler ` IN; THE HIGH: COURT: OF JUDICATURE AT MADRAS. 


Pathumma, 


Thandora Present :—Mr. Justice Sheplard and. Mr:. Justice Benson. 
mad. Thaleri Pathumma ... ©. Appellant® (Petr: and Judgé- 
 VETSUS debtor). 
Thandora Mammad ... _ ...: Respondent (Cr.-Peiitr. and 


Decree-holder.) 
à 
Transfer of Property Act, 8. 99 — Mor uedo debt due to the mortgagee—Sale of 
the properties—Civil Procedure Code, Ss. 311, $12, 313. 


When an order for sale of the mortgaged property in gcala of a money decree 
of the mortgagee was obtained after notice to the mortgagor and tbe property was 
sold in pursuance of such order, the mortgagor cannot go behind the order and seek 
to.seb aside the-sale-on-the ground that it ought not-to have been~ passed! by reason, 
of 8. 99, Transfer of Property, Agt. 


Appeal from the order of the District Court-of:North- Malabar 
imC. M. A.. No, 19 of 1898, presented: against. the order of the 
Court of the. District Munsif of Quilandi i in M. P. No. 2480 of 
1898.. 


This application was wade to seb aside a. Gourt sale -on the 
ground; that-it-was contrary to.8. 99 of the Transfer:of. Property 
Act. The objection was taken. that the application: was barred 
as it was made more. than 30. days from the date of sale. The peti- 
tioner answered that she was not aware of the sale till within a 
montlr of this application. The District Munsif*held that this alle- 
gation: was. not: proved, but that, since, according. to the rulings of the 
High Courta sale in contravention of S. 99 was invalid, Article 166 
of the: Limitation Act had no. application to the case, He- thus 
decreed for the petitioner. . 


On appeal the District Judge. held: that. the petitioner. was, con- 
cluded by the order for.sale:and was. bound to raise. the.objection, 
if at all entitled to do so, before the date,of sale. And he also dis- 
believed the story of, the petitioner that.she was not: aware of the 

‘sale’ till some, time after. Hence this:appeal. 


K. R. Subvahmania Basiri for appellant. 

P. K. Nambiar for respondent. 

The fanit, ‘delivered the following 

JUDGMENTS -—Shephard, J—The ground urged by the 
judgment-debtor for- the cancellation of the saleis that the-decree-. l 


* As A, A. 0. 22 of 1899. 2lst November. 1899% 
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holder “being the mortgagee was not entitled to-bring the mort- Baraat P 
gaged property to salé in execution ofa decree for money. - This w, 
dbjection founded on S. 99 of the Transfer of Property Act, stands pandora 
outside the scope of the’Ss. 811 and 318 of the Codeeof Civil 
Procedure, and the question whether under S. 812 of the Code the 


sale should be eonfirmed does not arise. ° 


The real question in my opinion is whether the order for sale 
was an order to which the judgment-debtor was æ party, in other 
words, whether it vas made after notice given to her. 


‘If the judgment-debtor was a party to the order, she is ‘bound 
by it and is now precluded from saying that it ought not to have 
been passed. (See Durga Charan Mandal v. Kali Prasanna Sarkar, 
I. L. R. 26, C. 727,) The District Judge finds that the judgment- 
debtor’s assertion that she did not know of the intention to sell is 
not worthy of’ belief... The allegation made in the origingl petition 
is by no means satisfactory, and since there must have been an 
attachment before sale, it is-difficult to see how it can be true. I do 
not think we ought to give a further opportunity of pyoving' a case 
which in effect two courts have found not to be proved. 


On the ground that the judgment-deébtor is bound by the order 
for sale, I would dismiss this appeal with costs. 


d 
Benson, J. :—I concur. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Boddam. 


Vaikuntam Ammangar ve ... Appellant * (PUP). 
versus 
Kallapiran ‘Aiyangar Bus ... ‘Respondent (Deft.). 


Hindu Law-—~-Maintenance—Daughter’s marriage expenses—Charge on family: pros Vaikuntam 
perty -în the hands of husbarid’s brother—Parties—Indian ‘Contract Act, 8. 69. se 


Property .in the hands:of.an.undivided’ coparcener ofthe ‘husband chargeable Kallapiran 
with the maintenance of unmarried daughters is equally chargeable with the:cost:of yangan, 
their marriages. The object of specifying several persons to give a girl in marriage 
isto ensure the celebration of the marriage and has no referencé to the person 
liable to ‘bear the costs. ` 





#9, A. 21 of -1899. . Ist Febiuary—1900. 
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Vaikuntam “ The marriage of a girlis not like her maintenance a purely personal matter ‘ 
Ammangar concerning her alone, anda Hindu mother undertaking the duty of giving ber- 
Kallapiran’ daughter in marriage is herself entitled to sue her husband’s brother for éhe ex- 
Aiyangar. penses. A Hindu nfother i is “ interested ” within the meaning of S. 69 of the Indian 
Contract’ Act in the payment of the costs of her daughter’s marriage. 
Second Appeal from the decree of the District Court of Tinne- 
velly in A. S. No. 588 of 1897 presented against the decree of the 
Court of the District*Munsif of Syivaikuntam in O. S. No. 307 of 
1897. ° 


Ñ. Kisii Ranga Sianga for F. 8, "Sivaswami Aiyar 
for appellant. 


F. Krishnaswame- Ajai and M. R. Ramakishna Aiyar for 
respondent., ; 


The Court delivered the following 


JUDGMENTS :—Shephard, J. :—The plaintiff, a widow, seeks 
to recover from her husband’s brother money expended by her on 
the celebration of her daughter’s marriage. The plaintiff’s deceas- 
ed husband and the defendant were members of an undivided family, 
the’ property of whiclf is in the hands of the defendant. It is 
found that the defendant, though he professes.to have, been ready 
to get his niece married, did not in fact take any steps to that end 
but; on the contrary, improperly refused to perform the girls 
marriage. Accordingly the girl was married at her’ mother’s cost 
and it must be taken that the marriage was a proper one. In the’ 
Court of First Instance no question was raised by the defendant 
except as to the alleged refusal of the defendant to have the mar- 
riage performed and as to the amount spent by the plaintiff. 


The District Judge dismissed the suit on the ground that tho 
defendant was under no ‘obligation to provide for the expense of 
his brother’s daughter’s marriage. In support of this opinion he 
refers to some observations made in Namasevayam Pillai v, 
Annammat Ummal, 4 M. H. ©. R. 340. The point decided in 
that case is that a : brother in the position of the defendant in this- 
case is not,as against his widowed sister-in-law, entitled to the 
absolute and exclusive right , of giving the latter’s daughter 
in betrothal. In the order of, succession of the persons who. 
should give. a girl,.in marriage. he..comes before the mother, 
but the: right or duty which devolves'on him ‘is not one*which 


PART III. | THE MADRAS LAW, JOURNAL REPORTS. | e 118 


can be exercised independently of thetmother. -'The case decides -Vaikuntam 


nothing with regard -to the question whether: the brother-or nes =e 
the prdperty of the family in his. hands is chargeable with: the rere 





cost of a marriage propetly performed by ‘the. mother. , There 
is an observation to the effect that the obligation laid on a girl’s 
relatives ‘is not, an’ enforceable’ legal obligation, but, ,it is also 
said that if the mother improperly declines to accept a suitable 
bridegroom, she might be compelled by suit to provide means for 
the celebration ‘of the marriages. It was in effect argued before 
us that as the defendant was not compellable to give the girl in mar- 
riage himself, he could not be called upon to pay. the costs incurred 
by anybody else. This was evidently not the view taken by this 
Court in 1869, for if the brother could not be chargeable, neither 
could the mother be. There is nothing-inconsistent in holding that 
the person possessed of family property and chargeable in respect 
thereof with the maintenance of unmarried girls is also chargeable 
with the cost of their marriages though he himself does not choose 
to give them in marriage. The object of : specifying several persons 
who may give a girl in marriage is to ensure the celebrSition of her 
marriage, Jt has no reference to the question upon whom the 
expenses of the marriage is to fall. - 


Shephard, J.. 


‘That the expenses are to be borne by the family pro- 
perty just in the same way as the cost of maintenance there 
seems no doubt upon the authorities. (See Tulsha v. Gopal Rau, 
I. L. R. 6 A. 682, W. and B. 754 and Mayne’s Hindu Law, 
sections 81 and 408). For these reasons, I hold that the defend- 
ant can be made liable for the expenses of his niece’s marriage, 
the same having been properly incurred. But, it is argued, 
that the girl herself, not her mother, ought to have been plaintiff 
in the action. This is a new point not taken in the Court of First 
Instance. It is argued that although the defendant may be liable for 
the expenses of the marriage, the plaintiff's daughter is the person 
in whom the corresponding right resides, just as it would be if the 
daughters maintenance were in question. I think there is a clear 
distinction between the two cases. The right to maintenance is 
purely personal and in point of law exists solely for the benefit of 
the person to be maintained. In the case of marriage, on the other 
hand, it is not only the bride that is concerned. Marriage accord- 
ing to Hindu Law involves the idea of gift and the mother may be 
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Vaikuntam a party to-the transaction’in giving “her daughter -in- marriage: 


Amynangar ; : san fe 

v. ‘When the mother-has awfully undertaken this part arid in conse- 
Kallapiran Gar 2 3., ; CRR E T 
Aiyangar. `, Guence has incurred expense, she can,..2s I -conceive,-claim the 


advantage-of' the obligation vitich'the Mw recognizes. The-object 
which the law'has in view, namely, the ‘procuring of the marriage of 
the:daughter,; would be frustrated if the obligation’ toprovide means 
for it could not: be enforced by the member of the “family ion 
whom the duty -of :giving the girl in marriage devolves. In 
addition I:think*the plaintiff was wwithin'the meaning of Section 
69 of the:Indian Contract Act ‘interested in making ‘the payment 
which has givemrise to the action. Itis not:mecessary that ‘she 
should prove ‘that'she was compelled to. make it or that ‘she made 
it at. the defendant’s request. 


Shephard, J. 


I think the appeal should ‘be allowed and the District ‘Munsif’s 
decree restored with costs in this‘ and in the lower appellate Court. 
The memorandum of objections is dismissed with costs. 


Boddam, J. =I agree. 


å td 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. S. Subrahmania Aiyar, Offy. Chief Justice, 
and Mr. Justice O’ Farrell. 
Veerabhadra Varaprasada’ Row ... Appellant * (Plaintif). 


WETSUS , 
‘Vellanki ‘Venkatadri ... Respondent (Defendant). 
Limitation—Hereditar y ofice—Pr ececessor, how far bound by acts of —Suit for yusum 
eae —Rate—Rate of payment to- pi ‘edecessor-—— Period of time to be taken in com- 
Row -~ puting limitation. 
Vellanki "In the case of successive holders of a hereditary office, in the absence of any 


Venkatadri. fraud-or cdliusion, a predecessor’ fully:represents ‘his successors for purposes of res- 
judicata and limitation. ~Radhabai‘v.' Deshpande, 1. L.'8.9, B. 193: followed. 


Where for’80-years a ‘rusum payable tto.‘the holder ‘of is. hereditary iOffice was 
being paid at the rate ‘of 2 annas, and the plaintiff who came to the office within 12 
years of. this’ suit claimed it at the rate of 4:annas as being the proper rate s- . 


‘Held,that in the.absence of fraud or collusion the period-of time daring which the 
payment was being made-to the predecessor at the rate.of 2.annas, must be.con- 


#8, A.- 1296..of. 1898. 4 i -19th October -2699, ~ ` 
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aidered in computing limitation, and that, the. claiin-as-to: ee two.annas, Veerabadhra 


if.it ever existed, must -be helg to be: barred by limitation. i Low 


Sefond appeal from the decree of the District Court of Goda- ae 
vari in A. S. No. 280 of 1897, reversing, the decree ofthe Court of Venkatadui.. 
the District Munsif of-Ellore in O. S. No. 802 of 1896. A% 


T, V. Seshagiri Atyar for appellant: =, 
i. Kuppusami Aiyar for respondent: | 
- Fhe Court-delivered- the following 


JUDGMENTS :—Subrahmania Aiyar, Ofte. C. J. :—THe right 
set up by the appellant—the present holder of the hereditary. 
office of karnam in the village of Pinakadimi—tliat lie is entitled 
to an annual payment as rusum is of course & periodically recurring 
right falling within Art. 131° a the-Limitation Act; and* as*to the 
difference between the four-annas“claiinedby ‘the appellant’ and the 
two annas admitted by the respondent, the tight; if it ever: ‘existed? 
must, as taken by the lower appellate Court, be held to be barred, 
the plaintiff's predecessor in office.having» according to that Court’s 
finding, which, as.a, finding. of fact, is:binding. onus, been first refus- 
ed the enjoyment of the right more'than thirty: years: before: tile. in- 
stitution.of the present:suit. It is scarcely necessary to.say that the 
fact thatithe appellant himself, succeeded. to the office within twelve 
years before the suit is immaterial, since, in consequence of. the 
identity of interest which exists in the case of successive office- 
holders of the present deseription}. the office-holders: for’ the: time 
being in the absence of ‘fraud: or-collusion represents. his. successor 
so aS to make-the-appellant‘a person: deriving his right:to .sue.from 
or through! his predecessor-in- office within-the meaning ‘of the: inter” 
pretation: clause relating to: plaintiff ‘in: S. 3- of the Limitation 
Act, If authority in support of- this view-were necessary, reférence 
may’ be made-to-Radhabat- & Ramachandra: Konher ve. Anantrav 
Baghwant Deshpande; T. iB: OB. 198; where a Full Bench:of:the. 
Bombay High Court! aftionia review: of great many authorities,arrive 
ed at the conclusion that in cases’ similar to this a predecessor 
subject to exception on the.ground;of fraud, ; ete, fully, represents 
his successors in, the matter of. res, judicata- and. limitation, 


' The appeal must, however, be allowed to the extent of two 
annas ‘per kuntw to:which the claim was, as already-stated; admitted 
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hade .. 4 R ” ae et 
Neeser and the decree modified accordingly. The appeal must be dismissed, 


Row -: .1 88 to the remaining two annas, the costs here being borne by each 
Ve - i 

Vellanki * party. Š i 

Venkatadri. ) 


O'Farrell, J. :—I do not dissent. ‘ 
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IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr, Justice Benson. 


Venkatasubba, Naidu > ass -..@, Appellant®* (Claamant). 
versus | , 

W. D. Smith & others ay ... Respondents (Plaintiffs 
° a l and Defendant). 


Venkata- 
subba : Naidu Civil Procedure Code, Ss 244 & 278—Attachment of assigned decree—Objection. 


‘ Where the assignee for value of iz decree subsequently attached in execution of 
a decree against the assignor, sought to have the decree released from attachment, 
under S., 278.0f the Code of Oivil Procedure :—by a claim in proceedings in execu- 
tion of the decreé under which the attachment was issued, 


W. D Smith, 


Held : :—Ħroversing thg judgment of Boddam, J.) that the assignee was not a 


representative of the judgment creditor and that the claim was rightly framed _ 


under 8, ZG of the Civil Procedure Code. 


Appeal from the order of the High Court of Judicature in 
the, exercise of its ordinary Original Civil Jurisdiction in C. 5. No. 
33 of 1899. 


The, appellant was the assignee for value of a decree which 
was subsequently attached by the judgment creditor of the as- 
signor m~- execution of another decree obtained against the latter. 
The assignee claimed to have the attached property released under 
Section 278, O. P. C., from attachment in a petition presented to 
the High Court on its Original Side. His Lordship Mr. Justice 
Boddam dismissed’ the petition, holding that the assignee was a 
representative of the assignor (judgment creditor) and should, 
therefore, have invoked section ee in support of his claim, Hence 
this appeal. ‘4 

PS. Sivaswami Aiyar os P 


K. Brown and Short and Roll for respondents. 


+ t g 
sp + ž 


Æ O. S: Appeal 20 of 1899, > > 0 0 “ath December 4899. 
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The Court delivered the following "Venkata 
JUDGMENT: In respect of the decree sought to be executed ir a 
namely, the decree in O. S. No. 38 of 1899, it appears to us clear W- D. Smith. 
that the appellant is neifhera party nora representative of a 
party. He is a complete stranger to that decree seeking to save 
his property, to-wit, the decree in the City Civil Court, Suit No. 28 
of 1898, from attachment claim. In our opinion the claim was 
rightly framed under 8. 278 of the Code of Civil, Procedure and 
ought to have been disposed of accordingly. 


We must, accordingfy, desire the learned Judge to deal with 
the claim providing also for the costs of this appeal. 


IN THE HIGH COURT OF JUDICATUREH‘ AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Subrahma- 
nia Alyar. 


Thandavaraya Pillai and others .. Appellants* (1st, 4th and 5th 


è Defendant). 
VETSUS 
‘Subbier and another : _jBesnondents (Plaintiff and 
3rd Defendants). 
Temple Committee—Trustee—Misconduct—Removal—Corporate Act-—Meeting— Thandava- 
Jurisdiction—Valuation. x raya Pillai 


A suit by a trustee or manager of a temple to set aside an order of dismissa; Subbier. 
passed by a Temple Committee and for a declaration of his right to continue as such 
trustee or manager is not a euit for immoveable property for the purposes of jurisdic- 
tion, territorial or pecuniary. s 

The trustee or manager of a temple cannot be removed or dismissed for mis- 
conduct except by a resolution of the Temple Committee as a body arrived at in 
open meeting convened after due notice and after giving him an opportunity of 
defending himself, 


Second appeal from the decree of the District Court of Trichi- 
nopoly in A. S. No. 141 of 1897 presented against the decree of 
the Court of the District Munsif of Srirangam in O. 8. No. 377 of 
1894, 


The plaintiff in this case was the dharmakarta of a temple 
subject to the control of a Temple Committee consisting of five 
members. One member received some complaints against the dhar- 
makarta and directly proceeded to make some investigation of the 
matter. He'was of opinion that the complaints against the dhar- 


ee ee eee canes Sree Ok enone ae er NET OME 
* §. A 1530 of 1898. . 4th November 1899. 
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Thaidava- makarta were well founded and placed the result, of his investiga- 


raya Pillar 
V. 


Subbier. 


tion before two other members. The three members in their names 
issued’ a yadast jo the dharmakarta. suspending him from office and 
calling wpon hint to. appear before them (no date- however beng: 
meiitioned) to answer the complaints. against. him. To this yadast 
the other: members did not affix their signatures ; ner were they in 
any way consulted: inthe: matter. The dharmakarta immediately 
filed a suit to have this order of suspension cancelled, but. the. suit 
was subsequently withdrawn: without the permission of the Court. 
However he did not pay. any heed to theeyadast and. did not care 
to appear before; the.Committee. Subsequently the three members 
passed another resolution dismissing the trustee ; and this resolu- 
tion was sent to the othey two members, but they did not sign it. 


Now the Dharmakarta brought this suit to have the order of 
dismissal: cancelled.. Both the-lower Courts held: that the order of 
dismissal was not the order of the Committee, and that the order 
was illegal. Hence:this appeal. : 


P. E. Sundara Aiyar for ‘ appellant :—This is substantially 
a suit for the immoveable properties of the temple (See. Bhujang 
Mahadev. x. The Collector of Belgaum, 11B. H. C. R., 1, Juggo- 
dumba v. Puddomoney, 15 B. L.R.318, Kanti Chuder Pal Chowdhry 
v. Kissory Mohtm Roy, I. L. R. 19 C. 361, The Hast Indian 
‘Railway v. The Bengal Coal Company, Ib. 1 C. 95). Some of the 
temples. are, outside the territorial limits of the District Munsif’s 
Court, and the Court had, therefore, no jurisdiction to entertain the 
case. The ruling in: hajymohun Bose v. The Hast Indian Railway 
Company, 10 B. L. R. 24, is against me, but it was not decided under 
this Act. Again the temple properties being more than 2,500 Rupees 
in value, the suit is beyond the,pecuniary jurisdiction of the Court. 


Even if jurisdiction. is determined:by the.value put upon the claim by 


the plaintiff, the:plaintiff cannot, as heldin numerous Malabar cases in 
regard to the right of Karnavanship, put any value upon his claim. 
The right.to be dharmakarta or manager of the temple has. been 
grossly, undervalued at Rs. 1,030. The proper valuation would take 
the case out of the District Munsif’s jurisdiction. 


The. previous-suit, which. was brought against the order of ‘sus- 


. pension was.withdrawn without.the order of the Court. No ques- 


tion as to the validity of the order of suspension can now be*raised, 
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[Subrahmania Aiyar, J. :—What objection can there be for 
our saying that the ordér of dismissal was informal and invalid and 
must be set aside ?]. Butthe ground upon which, the: invalidity 
of the dismissal is made to’rest by the District Judge is the invali- 
dity of suspension. [Subrahmama Atyar, J.:—Surely we are not 
going to adopt all the conclusions of the District Judge]. 


There is no rule that the resolution of dismissal should be arrived. 


at ina meeting. The Act makes no such provisiom and it will be 
very inconvenient #o insist upon all the members coming together 
whenever they have to transact business. There are also similar 
cases arising under the Company Laws which show that consensus 
of mind among the members is enough. See’ A R. 12 Eq. p. 249 at 
250 and In re Great Northern Salt and Chemical Works—Hgparte 
Kennedy, 44 Ch. D. 472 at 480. [Shephard, J.:—Is there no 
rule that where the -inquiry is of a; Judicial‘ nature, the members 
should meet and the accused should be given an opportunity to 
defend himself.] In regard to judges and arbitrators the statute 
specially: provides-that they should mee} and decide. Bui is there 
any such rule with regard to the Committee. [Subramania Aiyar, J., 
referred’ toacase in L. R. 2 ©. P.]. At all.events a meetin’ is not 
so necessary that the:absence of it would vitiate the whole proceed- 
ing. without any proof that-the:accused-has been prejudiced! thereby. 


V. Krishnaswamt Aiyar (with R. A. Krishnasuwmi Aiyar) :— 
The case of dismissal stands ona. different footing from appoint- 
ments and contracts on behalf of Companies. (See Grant on- 
Corporations, 154, 245 and 248; Kyd on Corporations 390. See 
also 1 Cowper’s Reports 248, Rea v. Monday 2; Ibid 580, 4; Term 
Reports 811 ; see also Lane v. Narman [1891] W. N. 202, and Fisher 
v. Jackson [1891], 2 Ch. 84, where the dismissal of a schoolmaster 
by 2 out of 3 entitled to do so was held invalid on the ground that 
the third had not been consulted and that there was no meeting. 
In L: R. 2 Ex. 158, where two members acted and the third subse- 
quently agreed, it was held that the order was illegal. Even 
unanimity is of no avail if it had not been arrived at in a meeting 
convened. for the purpose. For the geneneral principles which 
ought to be observed in inquiries of a judicial character, see 
Rohilkund v. Row, I. L. R. 6A., 468, and- Khelut Chunder Ghose 
v. Laruchurn, 6 W.. R. 269 at p. 272. ` 


*Thandsva- 
raya Pillai 


v. 
Subbier. 


Thandava-* 
raya Pillai 


Va 
Subbier. 
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The Court delivered the following 

JUDGMENT :—Weare clearly of opinion that the points of 
jurisdiction taken by the appellant’s Vakil cannot be maintained. 
The: sujt does not relate to immoveable property and there is 
nothing to show that the valuation is wrong. The only question to 
be decided is whethey, upon the facts found, the decision of the 
District Judge is justified, We have to consider the question not 
with reference to the substance of the charges made against tho 
plaintiff, but with reference to the manner in whch the enquiry was 
conducted and the resolution of dismissal awrived at. What happened 
apparently was thus :—One member of the Committee initiated some 
sort of enquiry, received petitions and, it is said, took some evi- 
dence. The result of his;work was submitted to two other members 
of the Committee successively, and the three thereupon signed the 
yadast of 31st October 1893. By that yadast, the plaintiff is required 
to present himself at the office for the purpose of an inquiry into 
certain charges laid against him. No dateis fixed for the inquiry, 
and ibis not pretended thatthe other two members of the Com- 
mittee took“any part inepassing the order. 


Tke plaintiff took no notice of this order, and thereupon 


. another resolution of the 8th July 1894 was issued, signed by the 


same three members of the Committee who signed the previous 
yadast. The other two members, it is found, had the resolution sent 
to them, but did not sign it. Now it is quite clear that the plaintiff 
being the holder of an office can only be removed from the office 
by the Corporate act of the Committee, Generally the acts of a cor- 
poration to which the Committee may be likened must be performed 
at a meeting convened after due notice to all the members of the 
body. There may be exceptions from this rule, but the case in 
which the matter to be decided involves the rights of third parties, 
and a decision to their prejudices, is eminently one in which the rule 
should be enforced. The fact that no case can be pointed out 
where a different procedure has been adopted and approved goes 
strongly to show that this view is the correct one. The object of the 
meeting of course is to bring together the party to be affected and 
the person entitled to take part in the decision, so that the deci- 
sion may be arrived at after a full and fair discussion, the party 
affected having an opportunity of putting before all his Judges his 
view of the case. It is obvious that this effect cannot be attained 
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if the business is transacted by a meré circulatioh of the papers. e Thandava 
In the present case it is clear that there was nothing in‘the nature” a 
of a judicial inquiry. If there was any inquiry at all, which is 
doubtful, there was certaihly no inquiry by the Committee asa 
body. Admittedly, there was no.meeting,: and as there was no 
meeting, the plaintiff had no proper: opportunity of defending him- 
self. We cannot regard the yadast as a sufficfent direction by the 
Committee to appear and answer the charges made against him. 

- The yadast did not proceed from the Committee, and it gives 
no date for the proposedeinquiry. ‘On this ground, we uphold the 
decree of the lower appellate Court and dismiss the appeal with 
costs, 


Subbier. 


The Madras Baw Journal Reports. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


FuLL BENCH., a : 
Present :—~Mr. Justice Davies, Mr. Justice Benson and Mr. 
Justice Boddam, ° 


‘Masthan Sahib = °... mr .. Appellant* (Defendant). 
V, Tlr 
Assan Bivi Ammal ... e ... Respondent (Plaintiff). 


Mahomedan Law—Dower, nature of—Fgampt @r: deferred— Presumption, 
According to the Mahomedau Law, dower is,.in the absence of a contract to the 
contrary, prompt and oxigible on demand. 6. M. H.C. R. 9 followed. 

Second appeal from the decree of the Temporary ' Subor di” 
nate Judge’s Court of Tinnevelly in A. S. No. 52 of 1898, affirming 
the decree of the Court of the sali Munsif of Tinnevelly i in 
O. S. No. 681 of 1896. ° 


P. R. Sundara Aiyar and K. Srinivasa aang for appellant. 
Joseph Satya Nadar for respondent, 


. This. second appeal coming on for heariwg on the 20th 
October 1899; before their Lordships‘ the Chief Justice (C. Arnold 
White and Mr. Justice Moore) the Court made the following 


ORDER OF REFERENCE TO A FULL BENCH :—The 
question referred arises out of a suit for dower. The parties 
are Mahomedans. The Court of First Instance found that no 
express agreement on defendant’s part to pay the dower on demand 
had been made out. The lower appellate Court concurred in this 
finding. The lower appellate Court held that, in the absence of any 
‘express agreement one way orthe other, the presumption was that 
the dower was prompt, ù. €. payable in whole-on demand. In so 
holding the lower appellate Court appears to have relied on the 
authority of a case reported, Tadiya v. Hasanebiyart, 6M. H. ©. 
R. (1870), page 9. In that case this Court decided that according to 
Mahomedan law dower is presumed to be prompt in the absence of 


* 9. A. 1486 of 1898. T ` Ist March 1900, 


Masthan 


Sahib 
y. 


one Bivi 
mmal. 
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e express contract. The groufid of the decision was that the authorities ' 


agreed that there was a presumption of Mahomedan law to. this ` 
effect. This seems to be the only reported decision of this Court 
upon the point i in question. There are dècisions of the Bombay and 
the Allahabad High Courts which are inconsistent with this presump- 
tion and the balance of authority generally seems to us to support 
the contention that ‘ther eisno such presumption. The principal 


authorities in support of the view that such. a presumption exists 


appear to be as follows :— j 


. (1) The case above refer red to (Tadtya v. Haxonsbiyar i, 6 M. 
H. ©. R. 9). 


(2) A passage in Macnaghten’ S pi and Precedents of 
Mahomedan-Law, page 69, clause 22, tó the following effect :— 


“ Where it may nothave been expressed whether the pay- 
ment of the dower is to’ be prompt or deferred, it, must be held 
that the whole i is due on demand. ” l 


(3) A Privy Council -decision (1873) reported, Mirza Bedar 
Bukht Mohammed Ali y. Mir za + Khurrum Bukht Yahya Ali, 19. W. 
R., 315. 


The Jano turned on the construction of the onia butthe ` 


judgment contains the following expression ‘of opinion :—“ The 
admitted rule sedus to be thatJlaid down in Macnaghten’s Princi- | 
ples.” fgg 


The principal authorities in support of the view that no such 
presiimption exists appear to be as follows :— 


E (1) A case reported, Fatma Bibi v. Sad uddin Vulad Niza- ` 
muddin, 2B. H.C.R. (1865,) p.291. In that case the Court | 
adopted the rule given in Baillie’s Digest of Mahomedan Law, page 
126, (2nd Edition, page 127) as “the more approved rule,” 


(2) A case reported, Edan v. Mazhar Husain, I. L, Ra 1 A. 
(877), page 483, - It was there held that when the payment of 
the dower ‘has not been stipulated to be “ deferred,” payment of 
a portion of the dower must be considered “ prompt ;” and that 
the amount of the portion must be determined with reference to 
custom; and’ where there.is no custom, by the Court with refer- 
ence to the status. of the wife and the amount of .the--dower. ° 
The-Court declined to adopt-the view expressed in Macnaglhten’s 
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Principles on the ground that the greater weight of authority ‘was oo 


in-favour of the doctrine set forth in Baillie’s Digest. v. 
Assan Bivi’ 


(3) ‘The passage in Baillie’s Digest above referred to. The Ammal. 
passage is as follows :—“ When nothing has been said on the subject, 
both the woman and the dower mentioned in the contract are’ to be 
taken into considération with the view ef determining how mee 
of such a dower should properly be promptéor such a woman.’ 
The second edition of Ballie’s Digest contains a notg in which the 
authorities on which Macnaghten’s view is hased are discussed. 


| k 
(4) A passage in Shama Churn Sircar’s “ Mahomedan Law’ 
(1875), Vol. II, page 358, Article 461. 


In Ameer Ali’s “ Mahomedan Lavy,” (1,894), on pages 386 and | 
387, a distinction is drawn between the Shiah law and the Hanafi 
doctrines with reference to this question, and it is pointed out that 
the principle upon which the Hanafi doctrine is founded seems to 
have been overlooked in the Privy Council decision (19 W. R. 
page 315). | , 
The question is also discussed in Sir Roland Wilson’s Digest 
. of the Anglo-Mahomedan Law (1895), page 42, paragraph 46e 


_In our opinion the balance of pation appears to be in 
favour of the principle adopted, by,.the Bombaye and Allahabad 
High Courts. 


The question we refer for the decision of a Full Bench is, 
‘whether, in the absence of an express contract as to whether the 
-dower was to be prompt or deferred, the lower appellate Court was 
right in dealing with the case on the presumption that the whole 
dower was exigible on demand, or whether the lower appellate 
Court, for the purpose of determining “whether the dower was, in 
whole or in part, exigible on demand, ought to have taken into 
consideration the woman, the amount of the dower and any other 


material facts.” 
RE re 


The Fall Bench (Davies, Benson and Boddum, JJ.) expressed 
the following 


OPINION” We think the decision of the lower appellate 
Court that in the absence of an express contract the’ dower 


eo ' * 80th January’ 1900, = 3 


Mapian e 
Sahib - 
ve 
Assan Bivi’ 
Ammal. 
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_ in'this. ease was exigible: on-demand, was-a -right decision, follow- 
‘ing the rule laid .down-in 6 M. H. C, R5 p. 9.' That rule has 


.- been quoted with approval by the Privy’ Council. (19 W. B., 815). 


The rulg is in. our opinion more consonant with reason than the rule 
held. to. prevail in some other Presidencies where the proportion in 
which such dower is,-to ba considered prompt ov deferred is left 
uncertain. We takeit that tle. dower is consideration for the 
marriage and, therefore’ that unless payment of the whole or-part 
of it is expressly postponed,it is payable on demand. This appears ` 
to be the view the parties themselves eatertained of the matter, 
for the defendant did not plead that any part of the dower was 
deferred, but on the other ‘hand he pleaded that it had been paid 


_in full, thereby showing his consciousness that it ought to have 


Ramaswami 
Sastrulu 
v. 
Kames- 
waramma, 


been so paid either according to custom or -according to the: 
law ruling in this Presidency for the last 80 years. HEven if the 
weight. of authority in other parts of’ India -were opposed to 
the law. laid down in 6 M. H. C. R., we think more harm than 
good would be done by altering it after this lapse of time in 
favour of another ruleewhich į is inexact and unworkable in practice. 

Tlfis-second appeal coming;on for final disposal on the 1st of 
March 1900, after receipt of the opinion of the Full Bench before a 
Division Bench (consisting of the Chief Justice and Mr. Justice 
Benson) the Court delivered the following final . 

JUDGMENT :—In accordance with the Full Bench decision 
the.second appeal is dismissed with costs. 





IN THE HIGH: COURT OF JUDICATURE AT MADRAS. 


te Furr Brnca. 
. Present :—Mr, Justice’ RAE Mr. Justice Benson and Mr.. 
Justice Boddam. 


Ramasawmi Sastrulu ... Appellant*(18th Defendant). 
- 
` Kameswaramima ``” ... Respondent (Pluintif). 


Civil Procedure Code, B. 244—Parties to a suit-—-Limitation Act, Art. 12. 
Held; by the Full Bench :—that a defendant who was exonerated by the decree 
from-liability to the plaintiff's claim js a-party to the suit within the meaning, of: 


“* RA 814 of 1898 8 «StH February 1900. 
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S. 244; C. P. C.,,and that his claim to property attached and sold: in execntion'of _wamasawini 
the decree against the other defendants must be prosecuted not in a separate suit rastr sete 
but in preceedings taken under S. 244. Kames- 


Held by the Division Bench that Art. 12 of the second Schedale to the Limita- eget 
tion Act had no application to a case where a Hindn widow who had beer exoner, 
ated from‘ liability toa decree, having been-dispossessed by a purchaser’ in exe- 
cution, her daughter brought a suit after her.death to reegver the property. Kadar 
Hussain v. Hussain Sahib, I. L. R. 20 M., 118 followed. z 


Second Appeal from the decree of the District Gourt of Kistna 
in A. S. No. 511 of 4896, presented agaiàsttho decree of the Court 
of the Subordinate Judg& of Kistna in O. S. No. 41 of 1894. 


V. Krishnaswami Aiyar for appellant. 
P. R. Sundara Aiyar and P. Nagabhushanam for respondent. 


This appeal coming on for hearing’ first before their Lordships 
Mr, Justice O'Farrell and Mr. Justice Michell, their Lordships 


made the following 


ORDER OF REFERENCE TO A FULL BENCH.*—WMichell, J. 
It is contended for the appellant (18th defendant) that the 
plaintiff was precluded from bringing this*suit for recovery of 
possession of the properties in question because she was ‘ound 
to bring a suit to set aside the sale of the properties effected in 
execution of the decree obtained by 12th defendan} in Suit No..337 
of 1875 and not having brought such @ suit within one ‘year from 
the date of confirmation of that sale such suit is barred under 
Article 12 of Schedule II of Act XV of 1877. That suit, as appears 
from the judgment therein (Exhibit P), was a suit by a widow for 
maintenance against three persons, of whom the Ist and 2nd defend- 
ants were male members of the family to which the late husband 
of the plaintiff therein (present 12th defendant) and the father of 
the present plaintiff belonged, and-the 8rd defendant therein was 
present plaintiff’s mother, through whom presen: plaintiff claims the 
properties now in question. All the defendants in that suit were 
ex-parte, and judgment was given again to.the 1st and 2nd defend- 
ants therein only, the 3rd defendant (present plaintiffs mother) 
being exonerated from the suit on the ground that being: a female 
she was not liable. But the appellant’s vakil relies on Suryanna v. 
Durgi, I. L. R. 7, M. 258. That case, however, was dissented 





aeaaee 


* 25th. AngustJl899. . i age hd 
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Bamasowmie from in the- Fulf Bench judgment in- Kadar Hussain v. Hussain 
ANPR iU 


v. ©- Sahib, L L. R. 20, M. 118. In both those cases the plaintiff.in 
scans ` the suit for possession of the property of which he had been ‘dis- 
m possessed in consequence of its having been sold in execution of the 

decree in the former suit, appears not to have been a party to such 
former suit, whereas in the present case the person+through whom 
the plaintiff claims wasa party ġo the former suit. But the reason- 
ing of the decision in I. L. R. 20, M. 118, appears to me to 
render that decision equally applicable to a case, sach as the present, ° 
in which the plaintiff, though a party to theformer suit, was exoner. 
ated from that suit, and was not affected, in regard to her title to 
the property in question, by the decree in such former suit, and 
proceedings taken in exegution thereof. In, the present case, more- 
over, the decree in the former suit was only a personal decree, 
wlieréas in those cases it was a decree against immovable property, 
In my opinion, therefore, this contention fails. 


- It isalso contended that plaintiff’s mother’s only remedy was by 
application. ig the matter of the former suit (No. 337 of 1875) and 
that this suit is barred bythe provisions of S. 244 of the Code, 
Kur iyali v, Mayan, I, L.8.'7, M. 255,'is relied on. But in 
that case the plaintiff had: been brought in as the representative, on 
the record in the former suit, df the deceased defendant therein, 
against whom the decree in éuch former suit had been passed, where- 
as in the present case the person through whom plaintiff claims was 
exonerated,in the former suit, which was dismissed as against her. 
In Vibhudapriya Thirthasami v. Vidianidht Thirthasami, I. L. R. 
22, M. 131, however, on which also the appellant’s vakil relies, it 
was held that a defendant against whom no decree had been passed, 
the suit having been dismissed as against him, was entitled to take 
proceedings, under 8. 244 if.chissrights were invaded in `execu- 
tion proceedings taken against other defendants against whom the 
decree had been passed. This decision appears-to me to be in con- 
flict with the decision in Nagamuthu v. Savarimuthu, I. L. R. 15, 
M. 226, and, with great respect for the opinion of the learned 
Judges in the former case to the contrary, I am unable to see that 
the two ` cases are distinguishable. The decision in Gadicherla 
Chinna- Sttayya v. Gadicherlau Sttayya, I. L. R. 21, M. 45, is in 
conformity with that in I. L., Ri 15; M. 226,- 
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T think, therefore, that the question «s as to, which there is,:as if Ramasawmi 


Bastrulu 
appears to me, this conflict of decisions, should. be referred toa Full ‘ 
AMES: - 
Bench. ° waraąamma. 
O’ Farrell, J.—I concur. i ° 


‘As to the first point, whatever may be the class of cases to which 


Art. 12, Schedute II, Act XV-of 1877 appliest-we are bound by the 


Full Bench decision in Kadar Hussain v Hussain Sahib, I. L. R, 
20, M. 118, to say that cases like the present where dispossession 
is the cause of action do not fall within its scope. 


On the second point, whether the present suit is bar red by 


the provisions of 8, 244 (c), Civil Procedure Code, I -agree that, 


there should be a reference to a Full Bench. The decision in 
Vibhudhapriya Thirthasami v. Vidiämidhi Thirthasami, I. L. R, 
22, M. 131, appears to me to be directly” in conflict, not, only with 
the cases therein attempted to be distinguished, but with .Gadi- 
cherla Chinna Sitayya v. Gadicherla Sitayya, L L. R, 21, M. 45, 
which is not referred to. I would follow the decision last named. It 
appears tome that S, 244 is only intended to apply tə parties to 
the suit and their representatives who fill the position atthe time’ the 


y, T> - 


question arises for determination. It has, therefore, no reference to 


the case of parties who have been exonerated from the suit before 
decree and who are in the same position as if theyehad never been 
parties at all. As the cases are in conflict, however, 1 concur in g 
refer ence to a Full Bench. 


We accordingly refer to a Full Bench the following question :— 


When a party defendant in a suit is exonerated from such suit, the 
suit being dismissed as against him, and a decree is passed against 
a co-defendant in the suit, and in execution ofthat decree ‘property 
belonging to and in the possession <of the defendant who ‘was so 
exonerated from the suit is-attachedund sold; is the latter entitled 
to maintain a suit for recovery of posséssion of the property, or is 
the question of his claim to, and to recovery of, possession of the 
property a question falling within -S.+244of the Code of Civil 
Procedure, 1882, so as to debar hini from maintaining such suit. 


’ Their Lordships of the Full Bench expressed the following 


OPINION :—We are of opinion that. when a party defend- 


ant in a suit: is exonerated’ from such s suit—the suit, being dis- | 


p old zt 
missed @gainst him and a decree passed against a co-defendant- in 


t 
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“pamasawm; the suit-~and in execution of that decree property belonging to, 

Sastrula and inthe. possession of, the defendant who was so exonerated 

Kames- from the suit®is attached and sold, the latter is not entitled to 

waramma. ge Atv oie Ws i ‘ 
maintdin a suit for recovery of possession of the property and 
tliat the question of his claim to, and to recover possession of, the 
property is a.questjon falling within 8..244, CivilProcedure Code 
of 1882,.so-as to dear him from maintaining. such suit. 


Tt was cofitended “before us that a defendant in whose favor 
the suit is dismissed isnot a party to the suit within the meaning of 
the -section, because there is no decr ‘ee which can be executed 
against him and that the words “ parties to the suit” in the:section 
must be limited to the judgmeni-creditors’ and judgment-debtors, 
because they are the only persons between whom questions could 
‘arise “ relating to the execution, discharge or satisfaction of the 
-decree ar.to the stay of execution thereof.” e We do- not think this 
is a correct view -of the section. | 


We do not think ‘that the words “ parties to the suit’ can be 
limited inthe way suggested. The Privy Council have more than 
once pointéd out that a narrow construction should not be placed 
on the words.of this section—the object of the enactment being to 
check needless litigation. 


- The view we hold is in accordance with the decision m San- 
kara-Vadi Vammal v. Kumarasamya, I. L. R. 8, M..473 (which 
was apparently not brought to the attention of the J udges making 
the (r efer ence) and which has been approved in Gowri v. Vigneshvar, 
I.'L. R. 17, B. 49, and the same view of the law was expressed in 


I. L, R. 22, M. 181. 


The decision in I. L..R. 21, M. 45, which was cited'as being 
in conflict with this-view, is Mot so in reality. The report of the 
case is not clear, but on-reference-to the‘records it-appears - that the 
names of:the defendants exonerated were in fact ‘removed from 
the suit and. they had thereby ceased.to be parties.to the-suit. - 

If the decision. in J. L. R. 15,.M. .226, can be -held to support 
the respondent’s contention—a point which is by no means clear— 
we are unable to agree with it for the reasons -above given.*t 





* Note.—his judgment gems to be at. variance with the decision: of ' ‘the 
Privy Council in Chowdhry Wahed Áli v. 'Mussumut Jumaee, 11 B.L. ev p 149, 
which:is. not. noticed. 
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This Second Appeal coming on this*day for hearing after the Ramadayymi 
receipt of the Full Benck decision before their Lordships Mr. Justice e 
Subrahmania Aiyar and Mr. Justice Davies, the Court delivered Bian 


aratima. 
the following final . 7 | : 


+ 


JUDGMENT ETT to the Full Bench ruling, this suit 
will be dismissed with costs throughout” with reference to item 5 in. 
plaint Schedule A, and in regard to items 6 and 7 in that schedule 
the appeal will be dismissed with the Sena tosts., 


d 
IN THE HIGH COURT OF JUDICATURE..AT MADRAS, . 
= Present: al Justice Subrahmania Aiyar and Mr, j ustice 


Davies. l „> 5i 
= eR Dr 
Chennappa TER p ea pen a * (De AMER | 
V. es 4 i Fak 
Ramappa Nayinivaru..... acs Respondent (Plaintiff), 
` Hindu Law—Adoption—Authorit: y to one pidou y to be approved of 4 thé Chennappa 
other widow—Adoption by CO EY of; adoption. TE 4g ROVAR 
Ramappa 
Where the junior widow was eathotiesd to adopt a boy to be’ eure: of by Nayinivarn. 


the senior widow and both received a boy in adoption:—~ . 


Held that as utile per inutile non- vitiatur. the joining ofthe sea EA in 
the act of adoption did not make the adoption unauthorised and invalid, 


' Second ‘Appeal from the decree of the District Court of North 
Arcot in A, S. No. 986 of 1895, presented against the decree of the 
Court of the District Munsif of Chittur in O. S. No. 421 of 1894, 


C. Sankaran Nayar for 2nd ore 


The Offg. Advocate-General (Vy ee Aiyangar) wid S, 
Gopalasami ‘Aiyangar for respondent. 


te ey 


The Conii delivered ‘the fllowingio" ss 


JU DGMENT —We must take the J nudge’ 8 finding í on the facts 
to be that both the widows received the boy in adoption, for that is 
the evidence of the plaintiffs Sth witness on which the judge relied: 


#. S, Æ 228 of. 1899, as ' 6th March -1900, ` 
z , 


Chennappe 
Nayinivara. 
v, 
Ramappa 
Nayinivaru, - 


182° THE MADRAS LAW JOURNAL REPORTS, [VoL X 


The further statement that he makes that the adoption was made 
by the senior widgw was merely a legals inference that he con- 
sidered it necessary to come to for upholding the adoption. ‘Taking 
it then as the fact that both widows ttok part in the ceremony of 
adoption the question is whether that affected its validity. In this 
case the junior widow was authorized under paragyaph 2 of the will 
to make the adoption of a boy approved of by the senior widow. 
Their act in Joining to make the adoption must be deemed as donein 
pursuance of the will and if the senior widow was allowed todo more 
than she was required to do by the will, that would not detract from 
the validity of the act required to be performed and which was 
performed by the other widow. In, -point of law the adoption should 
be taken to have been made by thej junior widow, as she was the 
person authorized to make it. The senior widow’s act in also ac- 
cepting the boy was a work of sup ererogation which, it would be 
unréasonable to hold, rendered the adoption invalid. Utile per 
inutile non-vitrator. In the view we have taken of this case it is 
not necessary for us to consider the hypothetical cases of an adop- 
tion madè by two or, more widows jointly, suggested in the argu- 
ments of the appellants’ Yakil. The second appeal, therefore, 


fajls andi is dismissed with costs. 





© 
IN THE HIGH COURT'OF JUDICATURE AT MADRAS. 


Present :—Mr, Justice Shephard and Mr. Justice Boddam. 


Chokkalings Pillai ... ... Appellant*(1st Defendant, 
. Ctr.-Ptr. and Judgmentedebtor). 


v. 
Kumarasami Pillai... ... Respondent (Plaintif). 


Chokkalinga Lxecution—Decree—Atiachment—Dismissal of application for execution—Application 


Pillai. 


Ve 
Kumarasami 
Pillai. 


after attachment raised—Practice—Limitation. 


The proper order to pass upon an application to execute a decree under attach- 
ment is to adjourn the hearing until the attachment is raised. The deoree-holder 
has not got three years from’ ;the :date of the raising of the attachment for the 
further prosecution of the application for execution, but ‘should apply for the conti. 
nuation of proceedings without undue delay. 


Appeal from the order of the District Court of Tanjore on C, 
M. A. No. 579 of 1898, presented against thejorder of the District 


* A, Ae A. O. 11.of 1899. ee 13th November 1899; 


_ 
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Munsif of: Shiyali on E. P. No. 239 of 1898 (O. S. No, 41 of 1887 rile. 
on the file of the Distriét Munsif of Chidambaram). ©. 


Kumarasami 


The appellant applied in 1888 for execution of a decree Pillai, 
obtained by him in the District Munsif’s Court of Shiyali in a*suit of 
1897, but was refused execution on account of attachment of the 
decree in another Court. In the appeal from the order of the District 
Judge affirming the order ofthe Munsif, the High Court expressed 
itself that the decree was incapable of execution so elong as the at- 
tachment continued? In 1893 the appellant ix this case put in a second 
petition for execution whiéh was dismissed as premature. The attach- 
ment was raised in 24th July 1895. In the 12th J uly 1898 the pre- 
sent application for execution was made as in continuation of that 
of 1888. The District Munsif and the District Judge granted the 
prayer, holding that the decree-holder -had 8 years from the date 
of the removal of the attachment within which to execute the decree. 
Hence this appeal. 


P. R. Sundara Aryar for appellant. 
P. Subbaya Mudaliar for respondent. , * 
The Court delivered the following ` ` 


JUDGMENT :—The application of 1888 was made in due time' 
The order thereon of the 6th July states in the English translation 
that the “ petition is dismissed,” by which expression, as *we gather 
from the diary, the District Munsif merely meant that it was 
removed from the file. In 1893 while the decree was still under 
attachment another application was made in which the fact that 
execution had been stopped by the attachment is mentioned. That 
application is in terms dismissed for the reason that the attachment 
was still pending. On the 24th July 1895 the attachment was rasied. 
On the 12th July 1898 the present application was made which 
refers to the first application and asks for the same relief, 


‘The order which. the -District Munsif eusht to. oe made, on 
‘the first application was an.order to sadjourn the matter until the 
attachment was raised, and as the District Munsif clearly did 
not. mean to dismiss the -application, we think he must be taken 
to have made that order. That: being so, the application of 1898 
which was nothing but a motion to revive the first eppleation was 
summarily dismissed, inasmuch it was premature. 


+ 
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Chokkalinga The dismissal of it cannot prejudice the present application in 
pags . which again the decree-holder seeks to håve effect given to his 
Ee is original application. Treating the order of July 1888 as an order 

of adjournment, we think it was competent to the District Munsif 
to allow the matter to be prosecuted after the raising of the attach- 
ment if there was-no undue delay on the decree-holder’s part in 
prosecuting it. It must not be supposed that the law gave him 
three years from the date of the removal of the attachment. But 
no final order could have been made without notice to the parties. 
The circumstances are not before us, andefor aught we know, the 
decree-holder was not atthe time aware of the attachment having 
been raised. We must dismiss the appeal with costs. 
e 


ann ee 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :——Mr. Justice Subrahmania Aiyar and Mr. Justice 
Davies. 
Gulane Mahade , * ... ... Appellant* (Plaintif). 
Vv. 


Ramakrishna Mudali and another... Respondents (Defendants). 


Gulam Review—Second Appeal—Discovery of fresh evidence—Notice to other side—Ulira vires, 
Mahade. 
Hid _ Per Suprahmanta Aiyar, J, :-Ardectee passed by the High Court on second 


Ramakrishna appeal may be reviewed on the ground of the discovery of fresh evidence not known 


Mndaliar. to the party at the time of the suit or appeal. Even if the law were otherwise an 


“order granting a review on that ground is not ultra vires of the High Court. And 
where the order was granted after notice to the other side, it cannot afterwards be 
impugned on the ground of such illegality. 


Per Davies, J. :—-No review of a deeree on second appeal can be granted on the 
ground of the discovery of new andimportant evidence. 


. Jackammal v. Palaneappa Chetty § M. H. C. R., 464, and Ram Kutti v. Mamad 
J, L; B., 18 M. 480 followed. 


Second appeal from the decree of the District Court of 
Chingleput in A. 8. No. 306: of 1895, affirming the. decree of the 
Court of the District Munsif. of Poonamallee.in O. 8. No: 46 of 
1894, 

The Offg. Advocate-General (V. Bhashyam Aryangar), S.-R. 
Ramasubbaiyar.and K. N, Avyah for appellant. 


* S. A, 1922 of 1897, . i -26th February 19009 


' PARTVIV. | _ THE MADRAS-LAW JOURNAL~ REPORTS. “£35: 
» + 
P. K. Sivaswami Aiyar for Ist respondent. Gulam > n 
Menado 
AaS. Balasubr akoa Áiyar for 2nd respondent. nc eek 
Mudaliar, 


This second appeal coming on for hearing on Thamar. the 
26th October 1899, before their Lordships Mr. Justice Subrah- 
mania Aiyar and Mr. Justice Moore, the. Court made the following 


ORDER :—We consider that the Parvana creating the office of 
Mutavilli contains new and important evidence of the existence of 
which we are satisfied that the appellant was not aware at the time 
we passed our judgment in second appeal. We accordingly allow 
this application for review, set aside our decree, and direct the 
District Judge to try an issue as to whether this document is 
genuine ornot, On the supposition thatthis &sueis decided by him in 
the affirmative, he should then proceed tb re-hear the 1st issue and 
pass a revised finding en it with regard to this Parvana and such 
other evidence as the parties may be able to produce with reference 
to this issue. The finding on this issue and also on. issues:2 and 3 
should be submitted within three months from the dateof receipt 
of this order, Seven days will be allowed ‘for filing objections 
after the findings have been posted up in this Court. 


' [In compliance with this order the District Judge returned the 
finding that the document was undoubtedly genuine, but. that it 
was doubtful whether the document referred to the plaint mosque 
and that it did not lay down any rule of succession to the property. ] 


On receipt of this finding the High Court delivered the following 


JUDGMENTS :—Subrahmania Aiyar, J.:—I am unable to 
agree with the contention urged on behalf of the respondents that 
the order passed by Moore, J., and myself granting the review was 
ultra vires. In the first pie Iam by no means satisfied that it 
is not open to this Court to entertain an application for review in a 
second appeal on the ground of discovery of documentry evidence. 
Even if it were otherwise, the circumstance, that the order granting 
the review in the present case was granted on a ground which 
would not support it, does not render the order wlira’ vires 
(compare L. R. 3 Indian Appeals 221), The respondent had notice 
of the application, and, not having appeared -to ae the appi: 
cation, must be held to be bound by the order. 
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7 ° : 
Gulam ` As to the question on the merits, we must accept the finding of 
S the District Judge.” Even if Exhibit F were issued with reference 
Ramakrishna to the mosquedn question, it would be impossible to hold that the 
institution is governed, by the clause therein as to appointment of 
a successor to the Muthavalli i in the absence of any evidence that 
that clause was at amy time acted upon during the two centuries 

that. have elapsed sirfce the. date of the exhibit. 


. | -fFvon.x. 


I would, therefor ey dismiss the second: appeal with costs. 


Davies, J—I agree to the dismissal. of this second appeal in 
review, on the ground that the application for review could not be 
entertained (Jackammal v. Paluneappa Cheity, 5 M. H. C. R. 464 
and Ram Kutti v. Manad, L L. R, 18 M. 480), it being based on 
the discovery of new and jmportant evidence, 








IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Presdht :—Mr. Justice Shephard and Mr. Justice Davies. 


Keothandaramappa 72°" 0... Appellant* (Plaintif). 
‘se v T g 
Subbanna and another ... Respondents (Defendants), 
, hothandas Cive Procedure Code, 3. 48—Cause of action—Different trespasses—Same plot of land— 
ie Different suits to recover, 
Subbanna. 


© Two distinct trespassos committed at different times on different parts of the 
same plot of Jand cannot be regarded as giving one cause of action only. A snit 
upon one trespass is not a bar onder 8. 43, C. P. C., to a suit upon the other unless 
the previous suit had been so framed as to make it necessary.to claim the whole 
land in that suit. 

‘Second appeal- from the,decree of the District Court of Bel- 
lary in A. S. No. 160 of 1898 presented against the decree -of 
the Court of the District Munsif of Gooty in O. S. No. 947° of 
1897. 


On the 15th wee 1894, the plaintiff had ‘brought a suit 
‘to recover a portion of the lands purchased by him ‘under a sale- 
deed of 1877 on the allegation that the defendants had trespassed 
. upon and dispossessed him of that portion of the land. That suit 
was distnissed by the District Munsif but: on appeal the District 


ee N 
* S, AY No, 423 of 1899, ` llth April 1900. 
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Judge a the plaintifs claim. Now the plaintiff TERT 
this suit to recover anether portion of the same lands alleging a 
trespass’ upon this portion on the 14th N ovember, 1894., The 
defendants pleaded S. 43, 0. P. C., as a bar ta the present suit. 
The District Munsif held that the first suit was based on a different 
cause of action and that S. 43 was no bar to the present suit. 

On appeal the District Judge held that this alleged’ second 
trespass having occurred before the date of the platnt in the pre- 
vious suit, the plaintiff even if he could nødt have given instruction 
to his Vakil in the previous suit and included the whole claim in 
the plaint as originally framed should haye at least subsequently 


Kothanda:. 
rompra; 


Subbenna, ; 


amended the plaint by inserting this claim ‘also i in it and that the 


suit was barred by 8. 48, C. P. C. Henct this appeal. 


M., A. Tirwnar ayana Churiar for f R. Tirwvenkatachariar 
for the appellant. i 


R. Kuppuswami Iyer for the respondent. ' 


M. A. Tirunarayana Chariar ~The. aauses of action in the 
two suits are different. The dispossession in the first cage took 
place on, a different date and was in respect of a different property, 
from those in the second suit. Itis not the title but the infringe- 
ment of it that gives the cause of action. 18 WFR., 196; followed 
in Riayatullah Khan v. Nasir Khan I. L, R., 6 A. 616. Moreover 
the plaintiff on the date of the second dispossession was on his way 
to Gooty to file the first suit. He could not, therefore, have known 
of the same when he filed the first suit ; and in the absence of such 
knowledge he could not be held to be barred under S. 48. 


` R. Kuppusumi Aiyar:—The causes of action are the same : 
the plaintiff having been dispossessed! of portions of the same thrash- 
ing floor, 2 W.. R., 148; Shafkat-un-nissa v. Shib Sahat I. L. 
R., 4 A, 171, Anderson Wright & Co. v. Kalagarla Surjinarai I. 
L. R., 12 C., 339. S. 48, should be construed broadly ; vide the Thus- 
tration to the same. — 


The Court delivered the following 


JUDGMENTS : Shephard, J,i—I cannot understand how it 
can be said that two distinct trespasses committed at different 
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times on different parts of fhe same plot of land can be regarded as 

giving one cause of action only. The cage of Jwmoona Dassee 
Chowdranee v Ramasoonderee Dassee Chowdranee, 2 Weekly Re- 
porter 148, no doubt supports the contention of the respondents. 

On the other hand, the decision iw Court of Wards v, Rajah 

Leelanand Singh Bahadur, 138 W. R. 48, supports the contrary 

view. It may be that the plaintiff might have so framed his action . 
as to have madg it obligatory on him to claim all the land which was 

wrongfully withheld. But I cannot, in the circpmstances, say that 

he was bound to do so. ° 


We must reverse the ‘dectee of the lower appellate Court and 


“remand the appeal. The respondents must pay the cost of this 


appeal for appellant. e 
Davies, J. :—I see no reason to differ. 


A he re am e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Peat -—Mr, Justice pubraaan Aiyar and Mr. Justice 
Bensorf ON E a 
Municipal Council of Tanjore ... Petitioner* (Defendant). 
l A UV. @ l - 
Umamba Boy Sahib .:. :.. Respondent (Plaintiff). 


Distr ict Municipalities Act, IV of 1884 (Madras), Ss. 71 and 262— Assessment— 

Notice— Payment under protest-—Suit to recover tax paid. “4 

Under 8.71, Cl. 2 of the District Municipalities Act, notice of the intended 
insertion of a person’s name in the list of those linble to assessment is an essential 
pre-requisite to the validity of the assessment and where such notice has not been 
given the provisions of the Act relating to assessment of taxes cannot be said to 
héve been in substance and in effedt cömplied wìth, 

The proviso to S. 262, Cl. 2 refera not only to defects in the initial imposition of 
a tax npou the Municipality generally, but also to defects in the assessment of the 
tax npon the various persons or properties. 

Where without any notice“of assessment and without giving the plaintiff. any 
opportunity to show cause either to the Chairman or on appeal to the Council why 
the assessment shonld not be made, the Municipality of Tanjore demanded and 
collected the tax from her :— 

Held, that the assessment was illegal and that the plaintiff was entitled to 
recover the money paid by her under protest, 


*- #6. É. P, 159 oF 16997- -e> ee -Bath Novernbax 1899. == 





PART Iv. | THE MADRAS LAW: JOURNAL REPORTS. _ e £39 


t 


. .Potitioni- ai Si 25 of ; Act: EX Obs 1887fot! revision. of the Fe ee 
Coun . 


decree of the: bi Jago: “Of: Tanjore-in § - ©: Suit No.. 1894 Tanjore. me 
of: 180m : 


- PY Sy Sivaswami: Aiyd-for ‘potitioner > 


ae ake : , Dmamba.- 
z Aa , Boy. Sahib. 


- K. Srinivasa Aiyangar for The Officiating Advocate-Cenoral 
(V. Bhashyam Atyangar) for PER ° Di 


The Court delivered the following, . 


JUDGMENT :e—In this case the Chairman of the Municipal 
Countil of Tanjore professing to. act under the- authority of S., 71 
of Act IV of 1884 inserted the name-of:the.respondent as. liable to 
pay.a portion of the land and water taxes"which had previously 
been levied from other parties who hed aneinterest i in certain land 
within the limits of the Municipality. The Sub-J nudge found that 
tlie Chairman had omittied-to give the:respondent ‘the°riotiée pre- 
scribed by Sub-S:2:of S. 71 and gavé: the respondent: a decre 
for the aniount'of' the taxes paid by” him under protest, . Fhe Muni- 
cipal Council now asks'us to reVisé‘this: deérée on-the-ground that 
“the provisions of-the Act -relating to` the: &asessmentiaid levying 
of the. taxes *’* *-have ‘been! in substariceand éffect.complied with.” 
and that, -theréfore, S. 262 :(2) of Act’- FV - of: 1884vis! a--bax' to ‘the 
maintainability: of the:suit-in‘a Civil-Court.. . 





Mapras Districr MUNICIPALITIES ACT. 
S.71 (1). The Chairman may at any timó aménd the said books- 
(i). by inserting therein the name of any person or property liable to tax. 
(ii). by striking out the name of person or property not. liable to the tax : 
or _ 


(iii). by increasing or'redicing the ariount of the tax. : 


(2). But no person’s name or property shall be inserted, nor shall any increase of 
assessment be made under the provisions of this section unless. notice of suck intend. 
ed insertion or increase has been served on such person or on the owner or occupier 
of the property to which the samié relates not leasithan‘8u‘ddys previous’ to a'day to 
be specified in such’ notice as ka day upon. por such assessment will ‘be revised 
by the Chairman.” ` E a a a 


8, 262 (1). No assessment charge or demand of a tax under the authority of this 
Act shall be impeached or affected by reason of a mistake in-the name. residence, 
place of business or occupation of any person liable to pay the tax or of i any mis- 
take in tħe amount -of assessment or tax or r by reason of any. clerical error, 

C 
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We are unable to admit the validity of this contention. S. 71 (2) 
requires that “no person’s name.* * shall,be inserted * * unless 
notices of such intended insertion * * has been served on such 
person * * not fesg than thirty days previous to a day to be specified 
in such notice as the day -upon which such assessment will be 
revised by the Chairman,” 


The only notice given to the respondent was that contained in 
the following Igtter from the Chairman to the respondent. 


“I have the honor’ to forward herewith ¢ a list showing the 
amount of land and water taxes due for 1895-96 on Devastanam 
lands within the limit of this Municipality and to request that you 
will be good enough to cause the amount to be remitted to this 
office at your earliest cohvenience.” 


This notice is obviously on the. face of it not such a notice as 
is prescribed .by the section. It does not state that the respon- 
dent’s name will be inserted at a future date specified in the notice, 
so as to give him.an opportunity, if so advised of appealing against 
the assessment. It is merely a'demand-for a tax assumed to- have 
been already properly assessed on the respondent and due by him 
(her ?). It follows that the provisions of the Act have not only not 
been substantially complied with, but have been completely ignored. 
Consequently S. 262 (2) has. no application. 


Provided the directions of this Act shall have been in substance and in effect 
complied with; and no proceedings under this Act shall, for want of form, be quashed 
or set aside in any Court of Justice. 

(2). No action shall be maintained in any Court to recover money paid in 
respect of any tax, toll or feo assessed or levied or any payment collected under 
this Act, or to recover money or damages by reason of any assessment made, tax 
or toll or fee levied, or any payment -under this Act. 

Provided that the provisions of this Act relating to the assessment and levy 
of taxes, tolls or fees and to the collection of payments have been in substance 
and in effect complied with. 

(3). No distress or sale under this Act shall be deemed unlawful nor shall 
any person making the same be deemed a trespasser on account of any error, 
defect or want of form in the bill, notice, schedule, form, summons, notice of 
demand, warrant of distress, inventory or otzer proceeding relating thereto; nor 
shal: such person be deemed a trespasser ab initio on account of any irregul-rity 
afterwards committed by him.: “7 


Provided that every person aggrieved by such irregularity may recover satis» 
faction for any special damage sustained by him. 


e 
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Our attention has been called by the petitioner’ s Vakil to the Municipal 
ouncil of 
decision reported in Mumecipal Council of. Nellore v. Rangayya, Tanjore 
I. L. R. 19 M. 10, but we are unable to accept, his contention manha 
that the decision is opposed to the view we have taken jn this Boy Saheb. 
case. Even the somewhat general: language used: in-that case 
by Mr. Justice. Shephard was not, in‘ our,opinion, intended to 
cover neglect to comply with ‘the express provisions of the Act 
such as we find in the present case, nor can we-agree with the 
Vakil’s contention ghat S. 262 (2) refers only to defects in regard 
to the first imposition fomthe.year of a tax throughout the Munici- 
pality, and not to the provisions of the Act relating to its subse. 
quent assessment on individuals, for ines section refors to such 
assessment in express terms, 
The failure to observe the procedure orana in S. 71 (2) is 
a defect of an essential character since it deprives’ the tax payer of 
the opportunity provided by the act of obtaining redress by an 
appeal to-the Municipal Council whose decision me law. declares 
shall be final. 
We dismiss the petition with costs. ° 





: IN THE HIGH -COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Charles Arnold White, Chief Justice; and 
Mr. Justice Benson. ° 


Perla Kristiah and another ... Appellants * 
(P laante ifs). 
V. : 

Boddu Narasimham and others ... Respondents 

(Defendants). 
Hindu Law—Partition—Partial partition. Perla 
The general rule of Hindu Law is that no suit for partition of a part of the sos 
family properties will lie. Bo ac da 


_ But where a part of such properties: is uot immediately available for division Narasimham. 
by reason of being mortgaged with possession, a suit for partition of the rest of the 
properties may properly be maintained. Shivmur tappa v. Virappa, 1 B. L.R. 620 
(reported also in I, L. R. 24 B. 128) followed. 


Second ‘Appeal from the decree’ of the District Court of Vizaga- 
patam in A. 8. No. 178 of 1897, presented against the decree of the 
Court of the District Munsif of Vizianagaram i in O. S.No. 260 of 
1896. 


8 §. A, 1404-0f 1898; = > "+ = = 1st ‘Maroh-1900, 
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O. Ramachandra ‘Rao Sahtd for appellants, ` 
` T, V. Seshagitt Aiyar for 2nd and 8rd respondents. 
On the 8th December 1899, the Court made the following 


ORDER The facts of the case so far. as they need be stated 
for the purposes of this second appeal are as follows :— 


The ‘Ist and 2nd defendants are the only coparceners inan 
undivided Hindu family governed by the Mitakshara law. ‘Some- 
time ago the 2nd defendant sold to the 8rd defendant the whole-of 
a house, the ‘property of the joint famiby, alleging the existence 
of family necessity to justify the sale. Subsequently Ist-defendant | 
sold tothe plaintiffs his undivided half share in the same house. 


-Plaintiffs brought the p př ‘esent snit to compel the defendants to 
divide off and deliver to him one half of the house. 


The 2nd -and 8rd defendants pleaded, snter-alia, thatthe family 
owned another house and that, therefore, a suit for partition.of the 
plaint house alone could not be sustained. 


The Srd and 4tle issues avere framed -on these allegations and 
are asefollows :— a 


a 


_ Wrhether the 2nd aetna ee another family house in-his 
(possession .? o 
“Tf s0, whether the suit for partition of theshouse im :question 
alonews:snstainable ? 


“The District Munsif found that the family did own another house, 
bn that it had for many years been mortgaged with possession to 
4 third party. As to the 4th issue, the plaintiffs contended that as 
the house was out of possession of the family and was not then 
available for partition, its existence formed no bar tothe-suit. The 
District Munsif disallowed this plea saying that -“the equity of 
redemption or other rights of the mortgagor would form'the subject 
of consideration in allotting shares.’ He, however, quoted no 
authority for the decision, but went.on to remark that as the Ist 


and 2nd defendants ,are undivided, “there is no saying that they 


have not got family moveables worth even a cash. The whole 
property. must be brought,into hotchpot.” 

He, therefore, dismissed the plaintiffs suit, and the Distridt 
Judge observing that it was not denied before him that tRere was 


om ie 
> 
p 
3 hg 
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“ other family property” besides the, plaint houså, confirmed the Perla. 
Kristis jah 
decree, Against that decree the plaintiffs appeal. 


Po ddu 
Tt'seems to us that the- Courts below have- notikept clearly in Narasimham. 
view the principles that govern a ‘suit of this:kind -and have ‘failed 
to ascertain the facts on which the-rights of the-parties depend. 


If-there was, as the District Munsif assumes there was, other 
joint family property besides the plaint ` hous and the house mort- 
gaged with possession to a third party, then there’ig clear authority 
that the plaintiffs could not maintain the suit fora partition of a part 
only of the family property (Venkatrama v. Meera Labai, I. L. R. 
13 M: 275, followed i in Palani Konan'v: Masa Konan, I. L. R.20 M. 
248, in both of which cases ‘there was: other joint family property 
available for immediate division, though in the latter case the 

bee ‘ter has not made this clear). ‘We'cannot admit the contention 
of the appellant’s ‘Vakil that the real contention was only between 
the plaintiffs and the'38rd,defendant, who were both strangérs to the 
family and-that, therefore; the rules relating to partition of family 
property have no application as explained in Subbaraya v. Venkat- 
ratnam, I-L. R. 15 M.-234, On the'pleadinbs there was a contest 
between the plaintiffs and Ist: defendant on the one hand and the 2nd 
and ‘8rd defendants on the other hand; as‘to whether the 2nd defend- 
ant’s sale of the whole of the plaint house was pouted by family 
necessity. Ist and 2nd defendants-were, therefore, necessary parties. 
The equities between Ist and 2nd defendants would have to ‘be 
enquired into, and plaintiffs could only recover a half share i in the 
house-subject to the equities to which their vendor, the. ist defend- 
ant, was liable. Inthe case in I. L. R. 15 M. 284, the plaintiff was 
the purchaser:of the whole.of the rights of the joint family -and the 
defendants were also strangers to the family. That case, therefore, 
has no application to the facts of the present case. 


If, on the other hand, there was no joint family property .save 
the plaint house and the house mortgaged with possession to'a third 
party and, ‘therefore, no longer available for immediate partition, 
then there is authority for -holding that the suit for partition of the 
plaint house would: be, maintainable, for the-suit is ‘then one for 
partition of the whole ofthe family: property liable to ‘partition, at 
the time [Nar ayan v. Pandurang, 12 Bom. H.C. R. referred to with 
approwal,in the recent case of Shiomurtappe: x. Vorappa (1):(1 Bom- 


(1) Reported also in I. L. R. 24 B. 128. 
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bay -Law ‘Reporter 620) whère all:the authorities are reviewed]. The 
2nd and 8rd defendants -did not allege- tle existence of any joint 


family- property liable’ ,to partition except the house. which the 


District Munsif found was. mortgaged °with pogsession_ to a third 
party, but-the District Munsif assumed (without any justification 
so far as we can seg) that there must be other.family property 
liable to partition.” The District Judge appears to have made the 
same assumption, : and the assumption has not been specifically 
objected to in the grounds of second appeal, thqugh. in arguing the 
appeal it is contended that there is no ground for the assumption. 
In this state of things, we. think the best corse is to call.on the 
District Judge for.a-finding, on further evidence if either party 
desires it, as to whether. there is-any joint family property apart 
from the plaint house and‘ the house outstanding on mortgage. 
The finding should be returned-within two months from the date 
of the receipt of this order and seven days will be allowed for filing 
objections after the finding has been posted up in this Court. 

[In accordance:with this order the District. Judge returned the 
finding that there was. no other. family property except the plaint 
house,and the house mortgaged with possession. The Court 
accepted the finding, reversed the decree and remanded the case to 
the Court of First Instance for disposal according to.law]. 

Lj 





' IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Subrahmania Aiyar and Mr. J ustice 
Boddam.. 


Srinivasa Row’... 00a” TP Appellant* (Plaintiff). 
l a . l 
~- -Ramaswami Ghetti and another .. Respondents (lst. and 
2nd Defendants), 


Reged E AS nite est from date of suit, 
A party need not in valuing an appeal from the dismissal of a suit include the 
‘interest accruing subsequent to the date of suit as in an appeal from a decree award- 
ing future interest. 


- Second appeal from the ieee: of the District Court of N orth 
Arcot in A. S. No. -181.of 1898 reversing the decree of the Court 
of the District Munsif of Tirupati in O. S. No. 708 of 1896. 

S. Gopalaswamt Atyangar for. appellant. - 

N.: Subrahmanyam for respondents, . = 4 


` Æ S. A. No; 148 of 1899.9 © nn 0 - 7th February 4900: 


+ Cr 


en- w 
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The Court delivered the following ~» - e prinivasa 
Row 
JUDGMENT.:-It- is dificult, to -understand..the principle v. 


upon which the: Acting District Judge disallowed to the: successful prea 
plaintiff, appellant, interes? from the date of the pa to the date 
of the appeal. 

,: ‘The plaintiff’s suit was dismissed io the „District Munsif and 
the plaintiff appealed fixing the valuation at the same amount as in 
the plaint and adding nothing. for subsequently accrued interest. 
Wethink he was not, obliged to assess prospectively and pay a stamp 
upon the amount of the iaterest. The interest is a matter in the 
discretion of the Court under S. 209.of the Code of Civil Pro- 
cedure, .The case is totally different to: that in which future 
interest has been given by. a decree .of the Court below and’ an 
appeal is lodged: against such degree.. ‘No authority has ‘been cited 
to support the ruling ot the Acting. District Judge. We, there-. 
fore, modify the decree “of the Court below by allowing the ‘plaintiff. 
interest at 6 per cent. from the date of the plaint till the date of 
presenting the appeal, Rs. 180 and cost incurred by the plaintif 1 in 
the District Munsif’s Court. We alow the appeal with Costs. : 





IN THE HIGH COURT OF. penea ies AT MADRAS. 
Present : Mr. J ustice Subr ahmania Aiyar and ` ‘ Justice 


Benson. . ee tem s 
Venkatakrishna, Aiyar ` ... ai ae E : 
, Ro (6th Defendant, 
Applicant). 
i v. 
Thiyagaraja Chetti and others. ` ... ... Respondent 
(Counter- 
Applicants). ERN 
Transfer of Property Act, 5. 98—Decree for redemption—Decree of appellate Court—- ems = 
Order for sale—Court to which application should be made. ` a a 


Where a decree for redemption was finally passed by the appellate Court- Thiyagavija 
the sroper Court ‘to which an application for an order absolute for sale should be Chetti. 
made is not the Court of appeal but the Court of Tiat Instance. 


Appeal from ‘the order of the Distriét Court = Chingleput in 
M. P. No. 588 of 1897. 

V. Krishnaswani Aiyar for.P: R. Sundara al ‘and T. 
Rangaramanyjachuriar for. appellant. . 

C. Ramachandra Rao Saheb for respondent. _ 


a a, $. 0. No. 85 of 1898. ` 21st November 1899. - 
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Venkate » The Court delivered the following a: 
. krishna 4 
arga JUDGMENT. :+~The. question for . decision. “in. this. case ia 


a ihiyagarajä whether: an applicationi. for an order for sale under pata. 4 of 
aa S. 98,cTraristers: of Property; ‘Act, shoul’: be: made! tovthe. Court ` 
of first imstance or to, the appellate . Court in a case’ where: l 
it» was» the appellate: Court., that. made,, a, .decrée for redemp- 
tion. under S; '92°af the. Transfer of Property. Act, modifying: 
the. decree.of the Court,of frst .mstance. - -Wez have not been; 
referred: to any: statutory provision which lays gown the procedure 
tobe: followed. The. question, therefore, has to bedecided with 
reference to priticiple: and: analogy... ‘The decree: of the appellate: 
court: carinots be: taken to!.be: the: decrée which the: Court of first — 
instahce should have Passed if. it had. decided the case correctly: 
Had the.decree been duly passed:by- the Court: of first instance, tke, 
application foran order under.8i,93:would have been made. to that: 
Court; “Fhe same course should; im our: opinion, be followed when 
the. appellate at's ete -passes the,-decree. which ought. to have been 
passed: by: the Surt of-fixst.instance: : We are. unable to. accept, 
the contenfion:thatwhenther appellate Court passes: a decree: under: 
S. 92 he suit should be regarded as still pending in that Court 
until the order absolute under-S:.93 ‘has: been passed. 
The, more.. reasonable, view- 18, that the proceedings. in the 
appellate Court Have terminated with its decree under S. 92, and. 
` that ‘any further order. which ‘the parties require-in order’to give 
effectto the rights of the’ parties as settled by the decree should be 
obtained “from the Court of first. instance on which would have 
devolved:the duty of making. such’ order:if.a correct: decree had 
been passed in the first- instance. This procedure is manifestly 
more convenient than to ‘throw the duty on the appellate Court. 
It is also in accordance with the policy on which the, rules in Ss. 15 
and 583,. Civil Procedure Code, proceed. Our. conclusion is in 
accordance. with what, we believe, has been:. the. uniform practice 
of this Court ever since the'Transfer- of Property Act. came into 
forco andtit'is ‘also:in adéirdarice ` with the view adopted by the 
Allahabad. High Court, Qudh Beharihal v. Nageshar Nal, I. L. R. 
13° A; -278;though we-.do-not* wish to be. understood: as accepting 
all the reasoning on which that decision is‘:based: The result is 
that-the order of the District J judge: is. ‘right, and. we dismiss this 


p Deere 


appeal with costs: - — E 7 TE 


- 
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ne. . 
IN THE HIGH COURT OF JUDICATUREH AT MADRAS. 
(full Bench). 
Present :—Mr. Charles Arnold White’ -,Chief Justice, Mr. 
Justice Shephard, Mr. Justice Davies, “Mr? Justice Benson, ‘Mr, 


Justice Boddam and Mr. Justice Moore. ` è 
N. A. Subrahrtania Aiyar wee Petitioner (Lst accused). 
v. = 
Queen Empress ... Respondent. 


Criminal Procedure Gode, Ba. 233, 284, 285, 236, 337 and 385—Indian Penal Code, N. A. Subrah: 
Ss. 109, 161 and 384—Letters Patent Cl. 26— Evidence Act, Ss. 357, 167— Public mania Aiyar. 
Servanis—Brisery— Enxtortion—Illegal Tender of Pardon-—-Evidence of co-uc- Queen ‘i 
cused pleading guilty, admissibility of,— — Trial of more than three charges— Empress, 

. Conspiracy—Abetment—Retrial—Enclusion of evidence—Duty of Fall Couri—- 
Bribery charged— Upholding conviction on ground. of .evtortion-—Stranger’s letter 
to witness—Admission as corroborative testimony. 

A, a public servant, was committed to take his trial along with B, at tho Crimi. 

nal Sesgions:of the High Court, having been charged with having conspfred with B.to 

commit various acts of bribery or extortion as such public servant from several per- 

sons and at various times extending over a period of nearly three years, and’ further 

charged with two specific acts of extortion or bribery from two-of the individuals 

named ‘in the first count (2nd and 4th counts’, and lastly ‘with bribery from another 

of the individuals named in the firet count (6th count), W hẹn the trig! ‘began and v 

before the Jury was empanelled, npon application by the’ Crown: Proseoutor to the 

presiding Judge to tender a pardon to B, B was called upon to plead and he pleaded 

guilty. After the plea was recorded, the presiding Judge tendered a pardon to B 

ander 8. 337 of the Criminal Procedure Code. In the course of the trial B was exa- 

mined as a witness for the Crown. A was convicted by the Jory upon the first count 

of conspiracy, upon the 2ud count of bribery or extortion ard upon the 6th count 

of bribery, und-acquitted upon the 4th count of bribery or extortion. A was there. 

upon sentenced by the presiding Judge. Upon application by A’s counsel under Cl. 

26 of the Letteis Patent, the Advocate General having certified thst the decision of 

the presiding Judge upon some points of law was erroneous and upon others deserved 

to be further-considered, the case was heard by a Full Bench. 

Held :—(By the Full Bench). 
1, That as the case was not exclusively triable by a Court of Session, the tender 


of pardon to B was illegal, 
2. (By the Full Bench, Davies J. dissentients). That ‘he evidence ôf B was 


legally admissible against A. | 
3. (By the.Full Bench, Boddam J.:dissentiente). Thut the trial of more.than’3 


charges was illogal.and therefore.the Ist count of conspiracy should. be, struck: onb., 
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4. (Per Arnold White, C. J., Shephard and Boddam, J.J.) Thata conspiracy to 
commit various acts which are in themselves distinct offencea is itself one offence 
under the Indian Penal Code and not several abetments of those distinct offences, 


(Per Davies, Benson and Moore, J.J.) That conspiracy is a mere species of abet- 
ment ail amounts to ‘a distinct offence for each distinct offence abetted by con- 
Spiracy. 


Also, the offence sabetted being more than three in number and extending 
+ 
over more than a year, thg first count of conspiracy was itself bad. 


(Per Davies, J.) That a charge of abetment by conspiracy of an offence against 
a person who is also charged wah the cummission of the offence itself is illegal. 


5. (By the Full Bench.) That although one of tbe cree is ordered to be struck 
out and a mass of evidence in consquence excluded, it was uot competent to the 
court under Cl. 26 of the Letters Patent to order a retrial. 


6. (By the Full Bench, Davies, J., dissentiente.) That having regard to S. 167 
of the Evidence Act and S, 597 of the Criminal Procedure Code, it was competent to 


the court to consider the remaining evidence with regard to the guilt or innocence ot 


the accused and pronounce its own finding. ; 


(Per Davies, J.) That one of the charges having been struck out and a mass of 
evidence which bore upon other charges having been excluded, it was only competent 
to the court to see whether the Jury was bound to convict upon the other charges 
upon the renfaining evidenge and not to come to its own independent conclusion. 


Makin v. Attorney-General of New South Wales, 1894 A. C. p. 69 relied on. 


{Also per Davies, J. That where the jury had convicted the accused of bri~ 
bery upon evidence ‘which only showed extortion, if believed, the full court in 
coming toijs own if€ependent conclusion was not right in affirming the conviction 
and had no power to alter it into one of extortion. 


7. (By the Full Court.) <A letter written by a stranger in reply toa witness 
reciting a statement of the witness contained in a letter first written by the wit- 
ness himself to that stranger is not admissiblo in evidence to corroborate the 
witness as tothe statement, though the oral testimony of the stranger if available 
would be admissible under S. 157 of the Evidence Act to corroborate the witness. 

Statements made to a witness are not admissible in evidence. Evidence of 


‘the fact that a statement was made would be admissivle : but evidence of the terms 


of the statement is inadmissible. 


Petition under section 26 of the Letters Patent praying that 
in the circumstances stated therein the High Court will be pleased 
to set aside the conviction of the petitioner and the sentence passed 
on him by the High Court of Judicature in the exercise of its 
ordinary original criminal jurisdiction in Sessions Case No. 2 of 
the First Sessions of Oyer and Terminer and General Gaol Delivery 
for the year 1900, or to pass such other order as to the High Court 
may seem meet and proper. è 
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The accused, one N. A. Subrahmanya Iyer, Deputy Examiner al na eae 
of the Military Accounts Department, Madras, and another, v. 
D’Santds, a clerk in the same office, were charged with having con- = eee 
spired together, and in purguance of that conspiracy extorted and 
obtained illegal gratification as public servants from various other 
clerks in the same office and thereby with having committed 
- offences punishable under Ss. 109, 384 and Ss, 409 and 161 of the 


Indian Penal Code. 
The following js the text of the indictment :— ° 


First Count.—Thas they,ethe said N. A, Subrahmania Iyer and the said 
John L. P D’Santos, being public servants, to wit, respectively, Deputy 
Examiner and Superintencent of the Accounts Branch of the Military 
Accounts Department, in or about the month of March, 1896, did con- 
spire and combine together, and, thereafter, until the month of November 
139%, did continue so to couspire and combine for the purpose of extort. 
ing money and obtaining illegal gratification from clerks in the Accounts 
Branch of the Military Accounts Department for himself the said 
N. A. Subrahmania Iyer, in pursuance of and according to which said 
conspiracy and combination, the said N. A. Subrahmania Iya did obtain 
for himself through the said Jobn L. P, D’Santos, divers sums of money, 
to wit, from one Kalia Chetty, under the years. 1896-97 and 1888 sums 
amounting in the aggregate to Rs. 680, from one -C. Balagundara Moo- 
dulliar fhe sum of Ks. 100 on or about the 27th August, 1896, the sum 
of Ks. 50 on or about the Ist March, 1897, and the sum of “Rs. 1Q0 on 
or about the 10th May, 1897, from one K. Sreenivasa Charry, the sum 
of Ke. 100 on or about the 2nd October, 1898, and from one O. Veda- 
chella Chetty, the sum of Rs. 5 in August, 1898, the sum of Ra, 5 in 
September, 1898, and the sum of Rs, 2 in October, 1898, and the sum 
of Rs, 8 iu November, 1898; and that they have thereby committed an. 
. offence punishable under sections 109 and 384 and sections 109 and 161 
of the Indian-Penal Code, and within the cognizance of the High Court 
of Judicature at Madras aforesaid. 


Second Oount—~That the said N. A. Subrahmania lyer stands further 
charged that he, the said N. A. Subrahmania Iyer, then being a public ser- 
vant, to wit, Deputy Examiner and Superintendent of the Accounts Branch 
of the Military Accounts Department, by putting one O, Balasundara 
Moodelliar in fear of injury, and as a motive for doing an official act, did 
disohnestly induce the said O. Balasundara Moodelliar to pay to himself, 
the.said N. A. Subrahmania Iyer, through the said J. L. P. D’Santos, 
the sum of Rs. 1:0 on or about the 27th of August, 1896, and thereby 
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committed an offence punishhble under section 161 or 364 of the Indian 
Penal Code and within the i ii of theeHigh Court of, ore 


. at Madras aforesaid, - 


Third Ouni. That he, the said John l, P, D’Santos, stands foie 
charged that’ he, being a public servant, to wit, Supervisor. of the 
Accounts Branch of the Military Accounts Department, did, on or about 
the 27th Angust, 1806, abet the commission of the said offences of extor- 
tion or obtaining illegal gratification of Rs, 100 by the said N. A. Subrah- 
mania Iyer fiom the suid C. -Balasundara Moodelliar which was commit 


ted in consequence of thersaid ahetment, and tha? he has thereby com- 


mitted an offence punishable under section’ 109 and 161 and 109 and 
384 of the Indian Penal Code and within the cognizance ‘of the High 
Court of Judicature at Madras aforesaid. 


Fourth Count —That‘he, the said N, y Subrahmania Iyer, standa 
further charged that he, thé said N. A. Subrahmania Iyer, then being a 
public seryant, to wit, Deputy Examiner and Superintendent of the As- 
counts Branch of the Military Accounts Department, by putting the said 
G, Balasondara Moodelliar in fear of iujury and as a motive for doing an 
official act, did dishonestly induce the said O. Balasundara Moodelliar to 
pay to himself, the said ®N A. Subrahmania Iyer, through the said J. La 
P. D’Santos, the sum of Rs. 50 on the lst day of March, 1897, and 
thereby committed an offence punishable under sections 161 or 384 of 
the Indian Penal Code add within the cognizauce of the High Court of 
Judicatureeat Madras aforesaid. , 


` Fifth Count-—~That he, the said John L. P. D’Santos, stands further 
charged that he, being a public servant, to wit, Supervisor of the 
Accounts Branch of the Military Accounts Department, onor ahont the 
Ist day- of March, 1897, abet the commissiun of the said offence of 
extortion. or obtaining an. illegal gratification. of : Rs. 100 bythe said 
N. A, Subrahmania:lyer from the-said C. Balasondara Moodelliar, which. 
was committed’in consequence.of the said abetment,: and: that: he-bas 
thereby committed an offence punishable under sections 109 and. 161. 
and 109 and 384,of the Indian. Penal Code, and within the eognizance of 
the High.Court of Judicature at Madras aforesaid. 


Sith Count.—That' he, the ssid N. A. Sabrahmania Iyer, stands 


further charged that he, the said N., A. Subrahmania Iyer, then being a 


‘public servant, to wit, Deputy Examiner and Superiutendent. of. the 
Aécounts Branch of the Military: Accounts Department, as a reward-for 
doiny au official act did obtain from the said-0, Balasundaia Moodelliar 
for himself, the gaid N. A. Sabrahmania Iyer, through the said J. 'L P. 


J 
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D’Santos, the sum of Rs. 100 on or about the lüth May 1£97, and thereby N. A. ial 
committed an offence puntshable under sections 109 and 161 of the Indian es AE 
Penal Code, and within the cognizance of the High Court of Judicature. aeii: 


at Madras aforesaid. ? - . “ 


Seventh Count.—That he, the said John L. P. D’ peas stands 
further charged that he, being a publiaservapt, to wit, Supervisor of 
tbe Accounts Branch of the Military Accounts Department, did, on or 
about the 10th day of May, 1897, abet the commission of the said offence 
of obtnining an illegai gratification of Rs. 100 by the said N. A. Subrab- 
manis Iyer from. the Bad C, Balasundara Moodelliar, which was commit- 
ted in consequence ot the anid abetment, and that he has thereby com- 
mitted an offence punishable under sections 1/9 and 161 of the Indian 
Penal Code, and within the cognizance of the High Court of Judicature 


at Madras aforesaid. a 


Both the accused were committed to take their trial at the 
lst Criminal Sessions of the High Court of Madras for the year 1900 
by the Chief Presidency Magistrate of Madras. When the accused — 
were put into the dock at the trial, the counsel for the Crown moved 
before the presiding Judge that pardon should be.tendéred to the 
2nd accused. The learned Judge thereupon directed that the pleas. 
of the accused be first recorded before pardon wastendered. The. 
Ist accused pleaded not guilty to the Ist, 2nd, 4th and 6th counts. 
of the indictment, and the Znd accused pleaded”guilty o the, 1st, 
8rd, 5th and 7th counts. Then the learned Judge tendered pardon 
to the 2nd accused under S. 338, Code of Criminal Procedure, and 
he was at once removed from the dock. The trial of the 1st accused 
was proceeded with before a special jury, and the 2nd accused was 
examined as a witness against the Ist. The first accused was ulti- 
mately convicted on the Ist, 2nd and 6th counts and sentenced to 
3 years’ rigorous imprisonment and a fine of Rs. 8,000. Thereupon 
the. Counsel for the. lst accused moved the Officiating Advocate- 
General fora certificate under Cl. 26 of the Letters Patent repre- 
senting that the learned Judge had committed various errors of 
law in.the course of the trial. The following is the certiticate of 
the Advocate-General. - . 


" Whereas Connsel for the said N. A. Subrahmania Tyer represents 
to me, among other things, in effect :— 
> Ed 


l.. (Here the indictment is set ont). - 
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N. A. Subrah® 2. That the said N. A. Subrahmanin Iyer pleaded not guilty to the 
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Ist, 2nd, 4th and 6th epunts of the charges framed against him and was 
tried by the Hunorable Mr. Justice Boddam and a Special Jury Between 
the 14th February and the 12thMarch, 190)¢ when the said: N.A, Subrah- 
mania Iyer was convieted on the Ist, 2nd and oth counts of the charges 
framed against him, and acquitted under the advice of the said learned 
Judge on the 4th count, and the said learned Judge thereupon sentenced 
him to three years’ rigorous imprisonment and a fine of Rs. 8,000 


3. T'hat before the Jury were empanelled Mr, Daly, who appeared 
as Counsel for the Crown, moved before the learned Judge that pardon 
should be tendered to D’Santos and that he should be examined as a 
witness for the Crown. 


4- That the learned Judge therenpon directed that the pleas of 
the accused D’Santos on the various counts of the charges framed against 
him, namely, the lst, 8rd, 5th and 7th counts should be first recorded 
before pardon was tendered. : 


_ 5, That the said D’Santos pleaded guilty to each of the said counts 
under the advice of Mr. Daly, Counsel for the Crown. 


6. That the said learned Judge then proceeded to tender pardon to 
the saideD’ Santos under Section 338, when it was objected by Counsel for 
N. A. Subrahmania Iyer that the tender of pardon would be ultra vires; 
firstly, because, the offences in question were not exclusively triable by 
the High Court ; afd, secondly, because pardon could not be tendered to. 
the said D’Santos as he had already pleaded guilty. 


7. That the said learned Judge overruled the objection taken by 
Counsel for N. A. Subrahmania Iyer and tendered pardon to the said. 
1)’Santos under Section 338 of the Code of Criminal Procedure, and the 
said D’Santos was examined as a witnesa for the Crown on the 26th and 
the 27th February, 1909, and his evidence was placed by the Jearued 
Judge hefore the Jury along with the other evidence in, the vase. 


' 8. That, wher th» indictm:nt was read out and before plea, objec~ 
tion was'taken by Counsel for N. A. Subrahmania Iyer to his trial on 
the Ist count on the ground, firstly, that the said count which charged 
both the accused with one offence of conspiracy disclosed no offence 
under the Indian Penal Code; secondly ; that, even if it did, it could not 
be tried at one trial under Sections 233 and 234 of the Code of Criminal 
Procedure along with the 2nd, 4th and 6th counts; and, thirdly, that 
assuming the said count should be constructed as charging the said. N. A. 
Snbrahmania Iyer with various and distinct offences in.respect of several 
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matters of alleged extortions of money andtillegal’ gratitications, exceed- W: A. Subrali 
ing three in number, thegein specified as having occurred hetween March jar 
1896, and November, 1898, three of which form resp: ctively the subject- ae 
matter ot the 2nd, 4th and 6th counts against the said NA, Sabrahmania 
Iyer, it could not, under the provisions of Sections 283 and 284 of the 
Code of Criminal Procedure, be tried at one trial, and that such a tr al 
would prejudice the said N, A. Subralimurtia Lye? ip the view of the Jury 
and embarrass him in’ his defence; that the safd objections were over- 
ruled by the learned: Judge aud the indictments were,gallowed to stand 
and the evidence allewed to be adduced on behalf of the Crown in respect 


of the lst count, which ewidence was uot relevant on the 2nd, 4th and 
6th’ counts, 


9. That, when D’Santos was re-examined by Mr. Daly for the 
Crown on the 27th February 1900, he was allowed, in spite of objections 
taken by Counsel for N. A. Subrahmania Lyer, to give evidence of bribes 
alleged to have been received by him for N.. A. Subrahmania Iyer from 
Rodrigues, Jiaramakrishna Moodelly, and Prakasa Moodell¥, who had 
not been allowed by the said learned Judge to depose to the said bribes 
as they formed no part of the indictments. 


10. That one Sivachandra Rao was *examined as a witness 
for the defence on the Ist March, 1900. That the casa for the 
prosecution is, that on the 10th May, 1897, Balasundiam,.one of the 
witnesses for the Crown, paid Rs. 100, ‘in two currency notes of 
Rs. 50 each, to D'Santos, and that the latter paia it to N A. Subrab- 
mania Iyer, who had the s:me changed into a currency note for 
Rs. 100 in the Currency Office through Sivachandra Ra», and that 
Sivachandra Rao purchased Government promissory notes for the 
said N. A. Subrahmania Iyerfor Rs. 800 on the 26th Muy, 1897, and 
that the said Rs, 100 note was used towards such purckase. That the 
case for the defence of the said N. A. Subrahmania Iyer as disclosed in 
the evidence of Sivachandra Rao, is that there was a chit fund started 
in the office in February, 1897, running for a period of ten months ; that 
Sivachandra Rao and Balasundram were members of that chit fund ; 
that ballot was drawn and the turn fell to Sivachandra Rao on the Ist 
May, 1897; that Balasundram asked him to lend the Rs. 100, which 
Sivachandra Rao was at first unwilling to do, as the same was wanted 
as a loan for his brother-in-law, one Eswara Rao, but that be, Balasun- 
drum; subsequently obtained it as a loan from Sivachandra Rao on the 
3rd May, 1897, promising to repay it within a week ; that it was repaid 
accordingly on the 10th May, 1897, in the shape of two currency notes 
of Rs..00 each, bearing the same numbers as the two currency ‘notes of 
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N: A. Subray Bs. 5C each, alleed, on behatf of the Crown, to have been paid by Bala-. 
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sundram to IP’Santos on the 10th May, 1897 ; that Sivachandra Rao. 


-changed the said two notes of Rs. 59 each in the Currency Officeinto a, 


currency note of*Rs. 100 with a view to segding the letter to his bro= 
ther-in-Taw by registered post; that he wrote to his brother-in-law on 

the 10th May, 1897, informing him that the lran be had made of.cbit 
money to Balasundram ‘was rétarned and desiring hint to instruct him 

(Sivachandra Rao) whet to send it; that Sivachandra Rao swore that 
he received a post card ‘in reply’ PR date the l4th May, 1897, which 

he produced, by reason of which he obtained the Qs. 100 note in ques- ` 
tion until the 26th May; that Sivachandra Rao added that he substi- 

tuted this Ks. 1U0 note for some of the small notes out of the currency 

notes for Rs. 800 given to him by N. A. Subrahmania Iyer for the por- 

chase of Government paper ; that, at this stage of the evidence ot Siva- 

chandra Rao, Counsel for N. A. Subralimania lyer proposed to examine 

the witness aboutthe said post-card and exhibit the same in view to 

account for the witness retaining the note until 1Ne 25th May and to sup- 
port the evidence of Sivachandra Rao as 1egards the repayment on the, 
10th May to him by Balasuudram of the Rs. 100 alleged by the witness 

to have been Jentto Balasundram on the 3rd May; that the witnoss, 

Sivachandra Rao, niso produced.an opened envelope ‘containing a letter 
alleged #8 be in the handwriting of his deceased brother-in-law, Eswara 

Rao, and sent by post to the witness on the 2nd August, 1897, and also 

two receipts given by the Post Office tu E.wara Rao acknowledging the 

despatch of #wo registered envelopes sent by Eswara itao to the witness 

Sivachandra Rao ; that N, A. Subrahmania lye:’s Counsel proposed tó 

examine Sivackandra Rao in regard to the said envelope and the letter 

therein enclésed and the two postal receipts'in view to their being ox: 

hibited for supporting the evidence of the witness Sivachandara Rao in 

respect of the loan alleged to have been made by him’ to Eswara Rao 

and ‘the repsyment of the’ same'to the ‘witness in August, 1897; that ‘the 
learned Judge disallowed thé examination of Sivachandara “Rao abont ` 
the suid post-card, the said registered envelope with the letter therein 
enclosed and the said two postal receipts and excluded’ the said’ doou 
ments as evidence on belalf of the defence. 


11. That the said learned Judge, in charging the Jury severely 
commented upon the fact tbat certain witnesses examined on behalf of 
the defence in the High Court were not examined ou behalf of the 
defence before Mr. Clarke, the. -Committing Magistrate, and asked the 
Jury to draw-from that circumstance the inference that instructions for 
the present defence had not probably been given by N. A. Subrahpania . 
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Tyer to the legal ddvisers who répreseiited him before Mr. Clarke, and NwA. Sabah; 
that the defence now set np was probably an after-thought and got up mania Alyar 


for the eccasion, and that the said direction of the learned Judge is not Queen 
e Empress 


Vo 


borne out by any evidence in the case. ` 


Now I, Vembakam Bhashyam Dan Officiating Advocate Gene- 
ral of Madras, on the assumption that the, facts „represented to me by. 
Counsel for N. A. Subrahmania Iyer, as hereinbgfdre set forth, or such 
of them as are respectively relevaùt to the several points ofjlaw here- 
inafter mentioned, are substantially correct, do, under the provisions 
of Clause 26 of the Letters Patent ` forthe High Court of Judicature at 
Madras, hereby certify as follows :— 


(a) That, in my judgment, the learned J idee who piesided at the 
First’-Criminal Sessions-ofthe High Court of Judicature at Madras for 
1900 . erred in law iu déciding that it was competent to him to tender a 
pardon. to D’Santos, notwithstanding that none of the offences, in. 
respect of which the said N. A, Sabrahmania Iyer was being tried, was: 
within the meaning of the Criminal Precedure Code exclusively tri. 
able by the digh Court, and that, therefore, the learned Judge erred in 
law in admitting the evidence given by D’Santos as a wityess for the. 
Crown after pardon had been tendered to him, dndin placing the same . 
before the Jury. . TE 


() That, in my judgment, the said learned - Jndge erred in law 
in not striking out the Ist count from the indictment, but trying and 
convicting the said N. A. Subrahmania Iyer on it aad in allôwing evi- 
dence to be adduced} by the Crown in respectof the Ist count, as 
regards matters of alleged extortions of money and illegal gratific ations 
therein specified, other than those forming the subject matter of the 
2nd, 4th and 6th counts, and placing the same before the J ary. ` 


(c) That, in my juégment, the said learned Judge erred in law 
in trying the said N. A. Subrabhmania lyer on the Ist, 2nd, 4th and 6th , 
couuts at one trial. 


.(@) That, in my judgment, the question of the admissibility of the `` 
evidence given by D’Santos in respect of the bribes alleged to have been ° 
received by him for N. A. Subrahmania Iyer from Rodrigues, Jiarama.- 
krishna Moodelly and Prakasa Moodelly, which evidence- was- ‘admitted - 
by the learned Judge, should be further considered, 


(e): “That, in-my judgment, the ruling of the said learned’ Judge - 
disallo: wing the examination of the defence" witness ‘Sivachandra Rao” 


in referogce to the documents ‘referred to in para, 10° supra‘and exclud-! 
w l 
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N.A.Subrah- ing the said documents from the evidence should be farther consi- 
„mania Aigi dered. i 


‘Queen 


“Empress. 


(7) That, in mẹ judgment, the direction bysthe said learned Judge 
to the Jury in gegard to that portion of the charge referred to in para, 
IL supa, is a misdirection i in law, 

E. Norton, J.’ H. M, R: yan ane R. praca ope Chartar for 
petitioner. : 

The Basak aera! (J. P. Wallis) and Allan Daly, for the 
Crown. e 

The Court delivered the following ° 

JUDGMENTS :— 

On questions of law. 

The Chief Justice :—The first point of law which is raised, in 
the certificate of the Officiating Advocate-General is with reference 


“to the pardon..tendered to the second accused (paragraph A). The 


certificate states as follows :— That, in my*judgment, the learned 
Judge who presided at the First Criminal Sessions of the High 


‘Court of Judicature at Madras for 1900, erred in law in deciding 
that it wase competent to him to tender‘a pardon to D’Santos not- 


withstanding that none of the offences in respect of which the said 
N. A. Subrahmania Iyer was being tried, was, within the meaning 
of the Criminal Procedure Code, exclusively triable by the High 
Court.” © ° 

"The question of the legality of the pardon turns entirely upon 
the construction of sections 337 and 388 of the Code of Criminal 


‘Procedure. On principle it is difficult to see why the discretionary 


power of the Judge of a Sessions Court or of a Judge of the High 
Court to tender a conditional pardon should, when a case has been 
committed to a Sessions Court or to the High Court, be limited to 
cases Which were, in the ‘first instance, “ exclusively triable by the 
Court of Session or High Court.” However, the effect of the 
words “.such offence” ih section 338 is to restrict the scope of the 
section to the offences referred to in section 337, viz., offences triable 
exclusively by the Court of Session or High Court. The offencesin 
the present case were not triable exclusively -by a Court of Session” 
or the High Court. It has been expressly decided by the Calcutta 
High Court that a Sessions’ Jùdge cannot tender a pardon to an 
accused under section 338 of the Code of Criminal Procedure when 
the offence for which he has been committed is not triable exclu- 
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Me A. Subrah- 
daly by the Court of Session (Queen Empress v. "Sadhee Kasal, ™ a. Kiyat 


J. L. R., 10 C., 986). On the ‘construction of sections 337 and sees 
338, I am constrained to hold that it was beyond thg powers of the Hmpress. 
learned Judge to tender a conditional pardon, and that the learned White, C. Je 
Judge erred in law in deciding that it was competent to him to 

tender a pardon te ‘the second acoused. » ° 


With referenee to the question of the legality of the pardon, 
the certificate of the Officiating Advocate-General psoceeds to state 
that “ therefore” (19 e., by reason of the faet that it was not compe- 
tent for the learned Judgé to tender a pardon to.the second accused) 
“in the judgment of the Officiating Advocate-General, the learned 
Judge erred in law in admitting the evidence given by the second 
accused as a witness for the Crown and in placing the same before 
the jury.” ae ) . 


In my view the question-of, the admissibility of the evidence 
of the second accused as a witness for the Crown must be consider- 
ed independently of the question of the legality of the pardon. The 
course of events at the trial was this. On behalfof thg Crown an 
application was made that a conditional pardon might be tendered 
to the second accused.. The learned Judge declined to cSnsider 
the application until the second accused had pleaded to the charges 
preferred against him. ‘he second accused then pleaded guilty on 
the Ist, 8rd, 5th and 7th counts of the indictment, and his plea 
was recorded, The learned Judge then tendered a pardon to the 
second accused under section 338 of the Code of Criminal Proce- 
dure, following the words of section 337, and the second accused 
was then removed from the dock. This is the statement of the learned 
Judge us to what took place at the trial and his statement is con- 
clusive. If the learned Judge had made it a condition of pardon | 
that the second accused should plead guilty, other questions would 
no doubt have arisen for consideration. The learned Judge, how- 
ever, made no such condition, and the real question, therefore, 
which we have to consider is whether, apart from the question 
of pardon, the second accused, in the events which happened, 
became a competent witness for the Crown, This question is not 
raised in the certificate of the Officiating Advocate-General, but. 
inasmuch as it has been fully argued: on both sides, and inasmuch 
as it is impossible for this Court to “review the case,” as wo axe 
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N, A.Subrgh- empowered tœ do by seetion 26 of the Letters Patent, without 


„ mania Aiyar 
t Ye 

Queen 

sd ani 


White, € C, J 


determining this point, T proceed to deal with it. 


The English practice when an accomplice is to be called for 
the Crown is either (1) not to include bim in the indictment, (2) to 
take his plea of guilty or otherwise withdraw his case from the 
jury before calling him, (3) to offer no evidence against him on the 
indictment and take 3 an acquittal before calling him, or 4) to enter 


a nolle i He 


Tn the case of Winsor v. The Queen (L. R, 1 Q.B., 390) it was 


held by the Exchequer Chamber, on a writ of ao from the Court 


of Queen’s Bench, that when two prisoners were jointly indicted 
and pleaded not guilty, but only one was given in charge to the 
jury the other was an- admissible witness although his plea of not 
guilty remained on the record undisposed of. Unless precluded 
from so doing by any express: provision of the law of India, I 
should be prepared to apply the principle of this decision to the 
facts of the present case and to hold that,when the second accused 
had pleaded guilty, as between him and the Crown, no issue 
remained fb be tried, and ‘that his incompetency to give evidence 
was removed. notwithstanding that, at the time he gave his 
evidence, his plea of guilty remained on the record undisposed. of. 


In support of the view that the evidence, ofthe second acctsed 
was, inadneissible, it has been argued that the plea of guilty, in 
itself, did not amount to conviction, that, at, the time he gave 
his evidence, the trial of .the second accused. was not at an 
end, and*'that he then was an “accused person” and therefore 


. incompetent to give evidence.on oath, Our attention was drawn to 


a number of sections of the-Code of Criminal Procedure [sections 


(248, 245, 246, 255, 257,,268.(g) and (h), 305, 306, 807, 809, 412, 


| 562] as showing | that the Code of Criminal Procedure contemplates 


some. further proceeding by the tribunal before which the admission! 
of. guilti is made or the plea of guilty is pleaded. before the admission 


or. the plea becomes a “ ‘conviction.” The won “s conviction” with 
_ its ‘cognate expressions would seem to be used somewhat. loosely i in 


the Procedure Code,, Lor example, in section, 271 ? convicted” 
` tains no. other provision o (dealing with an. a person who 
‘Pleads, guilty, , „Tt may be that ‘it would have deen more. -strictly 
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- regular if ie learned J udge, after recarding. the plea of guilty, had N.A. Snbrah- 
stated or recorded in set terms that he convicted the second accused aii Gu 
on his -plea of guilty. . But, in my judgment, the question of the Queen | 
admissibility of the evidegce of the second accused? ought not to be — 
decided on the narrow and technical ground that he had hot been a nce 
“ eonvicted” in the sensein which the word is used in certain sections 
of the Code of Criminal Procedure, But on ‘the broad ground that 
when he gave his evidence he was not in charge of the jury and no 
issue remained to be tried as between him and theeCrown. | 

e e ‘ - 

The authorities relied upon by the defence are in no way in 
conflict with this view. In Regina v. Hanmanta, I. L. R, 1 B„ 
610, thé Bombay High Court held that the evidence given by a 
person who had received ‘a pardon in the case of an offence not 
éxclusively ‘triable’ by thé Court of Session was not relevant inas- 
much as the witness had not been acquitted or discharged or convict- 
ed. So far as can be gathered from the report, the witness would 
seem to have pleaded “ not guilty.” In any case, the question of 
the effect of a plea of guilty was not raised or considered. The 
same observation ‘applies to the judgments of the Allahabad High 
Court in Empress of India v. Ashgar Ali, I. L. R., 2 A., £60, and 
Queen-Empress v. Kallu, I. L. R, 7 A, ‘160. The ae in which 
it has been held that, when one of two persons jointly charged pleads 

guilty, his confession is not admissible against the other, ùre illustra- 
tions of the proposition that -when an accused person has pleaded 
guilty nothing remains to be tried as between him and the Crown, 

In Queen-Hmpress v. Puhuji, I. L. R., 19 B, 195, A and B were . 
charged with murder. A pleaded- guilty, but he was not convicted 
or sentenced till the conclusion ;of the trial of B. The Sessions 

Judge took into consideration as against. B a confession made by A. 

_ The Court held that: after A had-pleaded guilty he could not be 
. treated as being jointly, tried with B; and his confession, therefore, 

was. not admissible ‘as against. B under section 30 of the Indian 

Evidence Act... In ‘Regina v. Kalu Patil, 11 B. H. C. R. 146, it was 

held bythe Bombay High: Court, that a prisoner: who pleads, guilty 
at the trial and is conyicted and sentenced cannot be said to be tried 
jointly with other. prisoners, . . committed, on’ the Same charge. who 

; plead not guilty ; and in Venkatasamns: ‘¥. The Queen, I. L. R., 7 M. 

102, where the _ prisoner. at, the time ‘he gave his evidence’: had 
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N. A. Subrahy pleaded guilty ‘but had not been sentenced, a J udge of this Court 
i maniadiy “T decided the same point i in the same way. A Divisional Bench of this 
a Court has recently decided (see Queen-Empr ess v. Chinna Påvuchi, 

— _ LL R23 M, "15}) that a trial does not*necessarily come to an end 
ie ec with a les of ‘guilty, Using the word trial in its popular and not 

in its technical sense, this is a proposition which is indisputable. In 
the present case thé “trial’—in the non-technical sense—of the 
second accused had obviously not come to an end when he gave his 
evidence, seeing’ that after he had given his | evidence he was 
sentenced on his plea of guilty. But the question is not whether his 
trial had come to an end, but whether his incompetency to give 
evidence had been removed. In my judgment, when the second 
accused gave his evidence he was not an incompetent witness, and 
an oath could be lawfully? administered to him. I think his evidence 


against the firsé accused was rightly gamiten 


The ñext question for consideration is ia the first count 
of the indictment is bad. As to this the Officiating Advocate- 
General certifies ast follows :—“ That, in my judgment, the said 
learned J udge’ erred in4aw in not striking out the 1st count from 
the indietment, but trying and convicting the said N. A. Subrah- 
mania Iyer on it, and in allowing evidence to be adduced by the 
Crown in respect of the Ist count, as regards matters of alleged 
extoriions of money and illegal gratifications therein specified, 
other than those forming the subject-matter of the 2nd, 4th and 
6th counts, and placing the same before the jury.” The count 
alleges that the two accused in the month of March 1896 conspired, 
and until November 1898 continued to conspire, to extort money 
and obtain illegal gratifications from clerks for the first accused, 
and that in pursuance of this conspiracy the first accused obtained 
for himself through the second accused diverse sums of money from 
four individuals. The count specifies’ the moneys thus alleged to 
have been obtained. For the purposes of the question now under 
consideration it is sufficient to say“ that the sums of money thus 
specified are more than three in number, and that the period 
during which it is alleged these sums‘of money were obtained 
exceeds one year.’ The count then charges both accused with 
having committed an offence punishable under sections -109 and. 
384 and sections 109 and 161 of the Indian Penal Code. 
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Under the English law the agreement or combination to do an N.A. Subrah 
mania Aiyar 


unlawful thing or to do a lawful thing by unlawful means amounts, x 
in itself, to a criminfil offence. Queen 


prei, 
The only provision if the Indian Penal Coge ‘which makes the White, C. J, 
mere combining or conspiring without more, a criminal offence is 
contained in section 121A, which provides :— 


“ Whoever within or without British India cdnspires to commit 
“any of the offences punishable by section 121, or to deprive the 
“Queen of the sovereignty of British India or of any part thereof, 
“or conspires to overaye, by means of criminal force or the show 
“of criminal force, the Government of India.or any local Govern- 
“ment, shall be punished with transportation for life or any shorter 
“term, or with imprisonment of either description which may extend 
“fto ten years.” | 


“ Explanation :~-To constitute a conspiracy under this section, 
s ae is not necessary that any act or illegal omission shall take place 
‘in pursuance thereof.” 


Section 107 of the Penal Code provides that a person abets the 
doing of a thing who engages with another person in a conspiracy 
for the doing of that thing if an act or illegal omission takes place 
in pursuance of that conspiracy and in order to the doing of that 
thing. Explanation 2 to section 108 provides that to constitute the 
offence of abetment it is not necessary that the act abetted should 
be committed, or that the effect requisite to constitute the offence 
should be caused. Section 107 does not create any qffence. It 
merely specifies three’ ways in which the doing of a thing may be 
abetted. Under this section the offence of an abetment of an offence 
by instigation may be committed although nothing is done as the 
result of the instigation, but it ïs `a necessary ingredient of the 
offence of abetment of an offence by conspiracy that an act or illegal 
omission should take place in pursuance of the conspiracy. Thus 
a charge of abetment of añ offence by conspiracy which did not allege 
an act done in pursuance of the conspiracy would, under the Indian 
law, be bad upon the face-of it, Section 108 provides :— 


“ ‘A person abets an offence who ‘abets either the commission of 

“ an offence, or the conimission of an act which would be an offence, 

if committed by a person capable by law of committing an offence 
“with jhe same intention or knowledge as that of the abettor.” 
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N. A. Snbrahe' ` Section 109 ‘provides thé punishment for the offence of abetting 


munia Aiyar 


ve an offence. It is in these terms :— e 
Queen ~ 
i shal “Whoever sabets any offence shall, if the act dawri is com- 


White,C. J. “mitted? in consequence of the abeie, and no express provision 
“is made by this Code for the punishment of such abetment, be 
“ punished with the punishment provided for the offence.” 


This section does not say if the offence is committed but if the 
act abetted is committed. This.shows that in cages of abetment by 
conspiracy a punishable offence has beenecommitted'as soon'as an 
act has been done in pursuance of the conspiracy. I do not think 
the words “act abetted” are used in section 109 as a synonym fòr. 
“offence.” No doubt there are sections of the Penal Code in which 
the word ‘act’ is used as meaning offence. But in section 109 and inf 
the illustration.’ thereto a distinction: seems to be drawn between an 
act abetiet and an offence committed. The first count charges ‘a. 
continuous abetment of an offence by conspiracy. The allegations: 
as to things done or in the phraseology of the English law. “ overt 
acts” are not allegations of separate offences and are not charged 
as such,, they are allegations of things done in pursuance of the 
conspiracy which may or may not amount to offences in themselves, 
These acts are charged in-order that the jury may draw the infer- 
ence, if, in their, opinion, the evidence supports such inference, that 
the offence of abetment of extortion or abetment of bribery by- 
conspiracy has been committed. In my opinion the first count only 
alleges ong offence—that of the abetment of an offence by conspi- 
racy. In my opinion, apart from the question as to whether changes. 
in the substantive law could be effected by the provisions of a Code 
of Procedure, it was not the intention of the Legislature, by. the. 
introduction into the Procadure Code in 1872 of the section which 
corresponds with section 233 of the present Code, to alter or 
modify either as to form or substance the law of abetment by con- . 
spiracy as laid down in the Penal Code. | 


Further, the proposition that.in laying a charge of conspiracy - 
by ‘abetment the numberof ‘overt acts which can be alleged is 
restricted to three by reason of sections 238. and 234 of the Code of* 
Criminal. Procedure \is inconsistent with the express ‘provisions ‘of* 
section 10-of tho Evidence-Act;'1872, “7 


cm Th 


- 
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‘ It has been objected that the first count contains char ges of mania Aiya 
abetment by conspiyaty of two offendes—bribery and extortion. 
Having regard to the provisions of sections 285 (2) and 286. of the 
Code of Criminal Procedure, this objection cannot be sustaimed. - 


usa 
Empress. 


White, 0. J.- 
- In my opinion the first count ‘charges - only one offence, the 

form in which it'is drawn does not conttavens apy-of the provisions 

of the Procedure Code, and the count, in itself, is a poo count. 


| The next pong of law which has to be sais ed is the ques- 
iion of the legality of tle trial of the first accused on the first, 
second, fourth and sixth counts atone trial. As to this the 
Officiating Advocate-General certifies that, in his judgment, the 
learned Judge erred in law in trying‘ the first accused on the first, 
second, fourth and sixth counts at ong trial. In my opinion the 
indictment, as a whole, is bad for misjoinder, and the learned Judge 
erred in law in trying the first accused on the first, second, fourth 
‘and sixth counts at one trial.- The first count char ges, aS against 
the first accused, the offence of abetmént of bribery, or of extortion, 
by: :conspiracy.. This is a distinct “offends.' The second count 
charges against him a specific act of bribery or extortion ©ommit- 
ted on 27th August 1896. Thisis a distinct offence. The fourth 
count charges against him a specific ‘act of bribery or extortion 
committed on Ist March 1897. This is a distinct offence. ° The 
sixth count charges against him a specific charge of bribery commit- 
ted on 10th May 1897. (It was admitted by the J unior Counsel 
for the Crown that it was intended by this count to ` char ge the 
substantive offence and not the abetment of an offence. The refer- 
euce to section 109 must be taken to be a clerical error. Otherwise 
the count is meaningless). © The offencè charged in the sixth count 
isa distinct offence. We thus have'an indictment in which the 
accused is charged with more than three distinct offences in con- 
travention of sections 233 and 934 of the Code of Criminal Proce- 
dure. The question then is—can the indictment,- asa whole, be 
supported on the ground that it charges offences committed in one 
series of acts so connected as to form the-same transaction within 
the meaning of section 235 of the Code of Criminal Procedure? . I 
think the answer to this question.must be in the negative. If the 
series of acts alleged in counts 2,.4 and’ 6 of the indictment are not 


themselves so connected as toform one tr ansaction, 1t is obvious 
C 
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that the offence of abetment by conspiracy cannot be said to have 
been committed “in‘one series of acts so connected together as to 
form the same transaction.” In my judgment neither the words of 
the section nor tht illustrations thereto would justify the construc- 
tion of the words “the same transaction” as applicable to the acts 
alleged in counts 2;4and 6¢of the indictment in the present case. 
This view, moreover, *is strongly supported by authority. .I need 
only refer to the cases of Queen-Empress v. Fakirapa, I. L. R., 15 
B., 491 ; Be Luchminarain, I. L. B.,14 O., 188; Queen-Hmpress 
v. Chandi Singh, I. L. R., 14 C., 895. œ 


Section 222 [2] of the Code of Criminal Procedure is an 
express provision that when the accused is charged with criminal 
breach of trust or dishchest misappropriation of money, it shall be 
sufficient to specify the grdss sum in respect of which the offence 
is alleged to have been committed and the dates between which the 
offence is alleged to have been committed without specifying parti- 
cular items or exact dates, and the charge so framed shall be deemed 
to be a change of an offence-within the meaning of section 284, An 
express enactment was thus considered necessary in the case of a 
series OL acts of dishonest: appropriation of money, or of criminal 
breach of trust, to bring the case within the scope of section 234. 
In the absence of any express enactment applicable to the facts of 
the present case, it seems to me that the contention that the acts 
alleged in counts 2, 4and 6 of the counts form the same transaction 
cannot be supported. Moreover, the proviso to section 222 [2] 
shows the intention of the Legislature that no further departure 
from the law as laid down in sections 288, 284 and 288’ should be 
made than was necessary for the purposes of that particular 


gate 


enactment, 


The point of law raised in paragraph D of the Officiating 
Advocate-General’s certificate was not pressed by the defence. 


In paragraph E the Officiating Advocate-General certifies that, 
in his judgment, the ruling of the learned Judge disallowing the 
examination of the defence witnesses ‘in reference to certain docu- 
ments and excluding the said documents from the evidence should 
be further considered, 


The documents in question ale— 
l. A post-card, dated 14th May 1807, ad a Te ; date 


a = 
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8th August 1898, purporting to have been written "by one Isvara, NA aoe 
a brother of the 6th defence witness. Sivachendta Rau. gaia Saas 


2. Certain postal receipts. It was not serioasly contended Empress PSS. 
that the postal receipts were admissible or that, if adnfissible, white, C. J 
they proved anything material to the case. It is only necessary 
therefore to deal with the admissibility’ of thes post-card and tho 
letter. 


Isvara died before the trial. j 


The case for tho Crown was that two fifty-rupees notes ‘had 
been given to the first accused as a bribe and that the witness 
Sivachendra Ran had on behalf of the first accused exchanged these 
two fifty-rupees notes into a currency note for Rs. 100. Sivachendra 
Rau gave evidence to the effect that on, the 8rd May he received 
Rs. 100 from a chit fund ; that he lent this amount td Balasundram 
on 8rd May for a week after telling him that he [the*witness] 
wanted itfor his brother’s marriage ; that on 10th May the two fifty- 
rupees notes were given to the witness by Balasundram in repay- 
ment of the loan ; that tle witness exchanged these twò notes into 
a 100-rupee currency note with the object of sending i%,to his 
brother Isvara, but that he did not in fact send it; that Isvara 
wrote the witness a letter which was missing ; that the witness 
wrote Isvara a letter, for which he had asked Isvara, bitt which he 
did not get, that he [witness] received a post-card [the post-card 
in question] on 15th May 1897, that in consequence of that post- 
card he did not send the 100-rupee currency note to svara but 
kept it until May 25th. | | 


It was conceded by the defence that the post-card was not 
admissible in evidence under section 32 of the Evidence Act,, or 
under any special provision of law relating to statements made by 
deceased persons, 


The defence contended that the contents of the post-card 
were admissible in evidence as proving or helping to prove 


(1) that the witness had in fact. written a letter to Isvara to 
which the post-card of 14th May was a reply ; 


(2) that the witness had made a statement in a letter to Isvara 


connecting a 100-rupee note- with moneys received by the witness 
from a chit fund ; is 


. 
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White, C. J. written a letter to Isvara and the fact that the witness had made a 
statement connecting: a 100-rupee note with a chit fund, this 
so-called evidence amounts to nothing more than a statement 
by the witness of a statement made by Isvara in writing of a state- 
ment alleged to have beon made by the witness to Isvara. The 
defence sought to use thé post-card as evidence, or corroborative 
evidence, of the existence of a chit fund and of the fact that a 100- 
rupee note was the proceeds of a chit fund. If Isvara had been 
alive, his oral testimony that the witness had made a statement to 
him connecting a 100-rupee note with a chit fund might perhaps 
have been admissible under section 157 of the Evidence Act. But 
Isvara being dead the statement by the witness of what Isvara said 
the witness said cannot be admissible. As regards (8) it is a state- 
ment by the witness of a statement alleged to have been made to 
the witness*by Isvara. , Evidence of the fact that a statement was 
made would be admissible. Evidence of the terms of the statement 
is inadmissible. The sections of the Evidence Act to which our at- 
tention has been called have no application. They would have been 
in‘point if Isvara Rad been in the witness-box and the question had 
been whether evidence by Isvara of: statements made by Siva- 
chendra Rau to him was admissible. They lend no support to the 
proposition that something which Sivachendra says Isvara said 
Sivachendra said, or something Which Sivachendra says Isvara 
said, can be regarded as legal evidence. The letter of 8th August 
1898 was inadmissible in evidence for the same reasons. I do not 
feel the least doubt that ‘both letters were inadmissible in evidence 
and were rightly rejected'-by the learned Judge. 


In paragraph F of his certificate, tho Officiating Advocate- 
General certifies thatin his judgment the direction by the learned 
Judge in a portion of his charge to the jury is a misdirection in law, 
A passage was read to us from what purports to be a shorthand 
note taken on behalf of the. defence of the learned J udge’s sum- 
ming up. The, learned J ndge tells us that the shorthand note is 
imperfect, and it is obyious that the statement in paragraph- 11 
of the Officiating Advocate-General’s certificate which purports to 


e 
PARTS V & YIL} THR MADRAS LAW JOURNAL REPORTS, 167 
e 


be a statement is a summarised form of the portion of the charge N. A. Subrob- 

which is said to amowný to a misdirection in law, is inconsistent with KAR g ad 

the shorthand note. P "n ° Queen 
If.the learned Judge laid it down as law tô the jury’ that it ee 

was the duty of the Magistrate, under section 212° of the Code of pee 

Criminal Procedtre, to summon and examine: apy Witness named in 

any list given in to him under section 211, titis would in my judg- 

ment amount to misdirection. o 


At the conclusion of the argument orf the points of law raised 
in the Officiating Advocate-General’s certificate it was intimated to 
Counsel that the majority of the Court being of opinion that the 
first count ought to have been struck out of the indictment, the 
Court would review the case against the first accused on the 
evidence on record relating to the charges preferredeagainst him in 
the 2nd and 6th counts of the indictment, the first accused having 
been acquitted on the 4th count. 

An objection was then raised by-Mr. Norton on behalf of the 
defence, that, in view of the opinion of the majority ef the Court 
that the first count ought to have been struck out of the indictment, 
ib was not competent to this Court to review the case on the evidence 
or any portion of the evidence, and that inasmuch as (as the defence 
contended) section 26 of the Letters Patent gave*no power to order 
a new trial, the first accused was entitled, on the findings of the 
Court upon the points of law, to be acquitted or discharged. 

It was argued that section 238 of the Code of. Criminal Pro- 
cedure is in its terms imperative, that a trial which had been 
conducted in contravention of the provisions of the section was an 
illegal trial, that inasmuch as the jurisdiction of this Court was 
based upon section 26 of the Letters Patent, the Crown could not 
pray in aid the provision of section 537 of the Code, and that, even 
if they could, section 587 applied only to proceedings in which an 
irregularity had been committed and not to a trial which was 
illegal ab initio. In support of this contention the defence relied 
upon the decisions in the cases amongst others of Queen-Empress 
v. Chandi Singh, I. L. R, 14 C., 395; Re Lutchminarain, I. L, R., 
14 C., 128; Queen-Empress v. Fakirupa, I. L. R, 15 B. 491; 
Bulisanki Reddi v. The Queen, I.L? R., 5 M., 20, and on a passage 
in the jadgment of the Calcutta High Court in a case reported in 


N, A. Subrahe 
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Tone. Aiyar J, L. R., 23 C., 988 at — 990. The short answer to this con- 


E 
Empress. 


White, C. J- 


tention appears to me to be that the question*is not whether any 
irregularity or Alegality in the trial is cyrable, but whether under 
the.powers conferred, by section 26 of the. Letters Patent this Court 
has power to review the case notwithstanding the irregularity or 
illegality, The condition precedent to the exercisé of the powers 
conferred by section 26 of the Letters Patent, the granting of a 
certificate by the Advocate-General that in his judgment there has 
been an error in the decision of a point of law &r that a point of 
law should be further considered, has beén fulfilled. This is the 
only condition precedent prescribed by the section to the exercise 
of the powers conferred by the section. Section 283 is a provision 
ina Code of Procedure, 4nd, in my judgment, a contravention of 
the provisions gf-this sectioh does not render a trial “illegal” so as 
to preclude this Court from exercising the jurisdiction conferred 
upon it by section 26 of the Letters Patent, if the conditions 
precedent prescribed by the section to the exercise of that juris- 
diction have been fulfilled. f 


t 


It,was also argued that it was not competent for this Court to 
review the evidence inasmuch as, by so doing, we should be usurp- 
ing the functions of a jury, and substituting the judgment of tho 
Cour for tthe verdict of a jury. This was the view taken by 
Mr. Justice Bayley in the judgment delivered by him in the case of 
Reg. v. Navroji Dadabhai, 9 B. H. C.R., 358. The majority of the 
Court, however, were of opinion that they had jurisdiction to 
review the evidence and pass such judgment thereon as they thought 
fit. In The Queen v. Hurribole Chunder Ghose, I. L.R., 1 C., 207, 
Sir Richard Garth in the course of his judgment said (page 218) + 
« Apart, however, from section 167 of the Evidence Act, I think 
“that, under section 26 of-the Letters Patent, by virtue of which 
“ this case has been submitted to us for review, we have a right 
“ oither to quash or to confirm the conviction, as we may think 
‘proper. The section enables-the Court, after deciding upon the 
“ point reserved or certified, to pass such judgment or sentence as it 
“may think right. If, therefore, upon reviewing the whole case, 
“we are of opinion that, upon the evidence properly received, there . 
“is sufficient ground to convict the prisoner, I consider that we 
“ought. to allow the conviction to stand.” ° 
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In Imperatrie v. Pitamber Jota, I. L. É, 2 B. 61, the.A. Subrah- 


mania Aiyar 


Bombay High Court took the-same view. In The Queen-Hmpress e 


v. Hara, I. L. R., 17 C., 642,a Full Bench of the Calcutta High Darrai l 

Court, after hearing argdment upon the point, held that it was rpi ae y 
competent for them in dealing with a case under the Letters Patent 

to review the case upon the evidenca notwithstanding that at the 

trial there had been improper reception of evjdénce and misdirection 

by the learned Judge who tried the case. Thus in Bombay and 

Calcutta it appearg to be now settled law, that it is competent for a 

Court dealing with a case under the Letters Patent, to review the 

case on the evidence properly admissible at the trial. The defence 

has been unable to call. our attention to any decision or dictum, 

where the question before the Court has begn the powers of the Court 

under the Letters Patent, which is in,conflict with the established i 

practice in Calcutta and Bombay, excepting the dissenting judg- 

ment of Mr. Justice Bayley in 9 B. H. ©. R., 358. With regard 

to Mr. Justice Bayley’s judgmeni it is to be observed that, for the 

purposes of his judgment, he appears tọ have assumed that section 

167 of the Evidence Act did not apply to créminal cases, It is now . 

well settled, as was conceded by the defence, that section el67 ap- 

plies to criminal as well as to civil proceedings. The argument for 

the defence, so far as the question of the improper admission of 

evidence is concerned, is incousistent with the express words of 

section 167, 


The defence, however, contended that the decisions to which I 
have referred above ought not to be followed, having regard to the 
judgment of the Court for the consideration of Crown Cases 
Reserved in The Queen v. Gibson, 18 Q.B. D., 587, and that of the 
Judicial Committee in Makin v. Attorney-General for New South 
Wales, (1894) A. O., 57. The former case was decided before the 
decision of the Calcutta High Court in The Queen v. O'Hara. The 
latter’ was ‘after that decision. As regards the latter case the 
question turned on the construction of a section of the New South 
Wales Criminal Law Amendment Act, 1883, which is-taken almost 
word for word from section 2 of the Crown Cases Act, 11 
and 12, Vict. c. 87. ` This section does not give to the’ tribunal 
to whom the points of law are referred power to “review the 
case,” “The English legislature, in enacting section 26 of ‘the 


N.A. Subrahe Letters 
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Patent, might have followed closely the provisions of the 
Crown Cases Act. 'Fhey did not think fit td dọ so. 


It must beetaken that the variation, in the language adopted 
by the framers of the Letters Patent in section 26 when compared . 
with the section of the Statute which evidently served as a model 
was not an accidentgl*variation, but had reference’ to a substantial 
difference in the circutnstances. The Court for the Consideration 
of Crown Cases Reserved having regard to the function which it 
has to perform has no need to have any record of the evidence in 
the case before it save so far as is requfred to explain how the 
reserved points of law came to be raised. A case stated is suffi- 
cient for the purpose. Anything like an examination or weighing 
of the evidence is not netessary, because the Court does not assume 
the function ofa jury. Levislating for this country, the framers 
of the Letters Patent found that they had te provide for a differ- 
ent state of things, because they presumably had before them the 
Evidence Act of 1855, section 57 of which casts upon a Court 
dealing with objections to the admissibility of evidence admitted in 
another Court whose decision is under consideration, the duty of 
appreciating the weight of the evidence which remains after that 
which ought not to have been admitted is put aside. The Court is 
enjoined not to reserve the decision if the residuum of evidence 
is sufficient to justify the decision, or if the decision would not have 
been affected by the admission of evidence improperly rejected. 


If weare right in holding, as has been frequently held, that 
this section applies to decision in triminal matters, the departure 
from the phraseology of the Statute of 1848 is explained. Ob- 
viously a case stated by the Judge would not avail and nothing 
short of a review of the whole evidence would suffice if the Court 


is to be placed in a position to comply with the provisions of we 
Evidence Act. 


I cannot accede to the argument that, notwithstanding the fact 
that the Legislature in the Letters Patent departed from the model 
of the Crown Cases, Act and introduced certain words giving a 
power to review the case, the section is nevertheless to be con- 
strued as if the powers of this Court, in dealing with a case under 
section 26 of the Letters Patent, were no greater than the powers of 
the Court for the Consideration of Crown Cases Reserved. 
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In Queon-Empr ess V. Ramachendra Govind Htrshe, I: L. R., N; A:Subjah: 
19 B., 749, it was held by the Bombay High Court in 1895, that y mania Alvar 
the law as settled in fingland by the Queen v. Gibson andas stated ae 
bp the Privy Council in Makin v. Attorney-Gener ral for New South  — 
Wales with reference to the granting of new trials when evidence \ i 
has been improperly admitted does not apply to India, and that 
when part of thé evidence which had “been ‘adowed to go to the 
jury was held to be inadmissible, it was open to the High 
Court in appeal either to uphold the verdict upor? the remaining 
evidence on record? or to quash the verdict and order a new trial. 
A different view, however, was taken by the Calcutta High Court 
in Wafadar Khan v. Queen-Emoress, I. L. R., 21 C.; 855. It 
is not necessary to express an opinion as to which of these two 
conflicting decisions with reference to the powers of a High 
Court as a Court of Appeal in cases ‘where evidence had been 
improperly admitted is right. Itis sufficient to say that in my 
judgment neither the decision of the Court for the Consideration of 
Crown Cases Reserved, nor that of the Judicial Committee apply 
when the Court is acting in exercise of the powers conferred upon 
it hy section 26 of the Letters Patent. 


The real intention of the Legislature in section 26 is not easy 
to determine, but I think the construction which has been placed 
upon it by the Calcutta and Bombay High Court8 is thewight one. 
It is at any rate consistent with the words of the section and it 
seems suitable to the special circumstances in which the admihis- 
tration of the criminal law is' carried on in this country. * 


I think the objection which has been raised as to our juris- 
diction to review the case upon the evidence should be overruled. | 

Shephard, J.:—Agreeing generally with the judgment of the 
Chief Justice, I intend to confine my observations to the question 
raised with reference to the first count of the indictment. In this’ 
particular case the question has become comparatively unimportant — 
in- consequence of the fact that the majority of the-Court are 
agreed that as the four counts cannot stand together this first count 
must be struck out.’ Still as the question has been fully argued, I 
think I ought to explain my viéws onthe matter.: If: T have rightly 
understood the argument on’ behalf of the prisoner; two distinct 
points are made against the first count, One point is that the 

D 


+ 
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N. A, Subrah- count charges, hot one, but several offences; thé other and more 
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generally important point is that a count charging a conspiracy tò 
commit one offence and averring the doing of acts in pursuance of 
that conspiracy which amount to offencesis not a good count ac- 
cording to the Indian Penal Code. 


As regards the first point, it is urged on behalf of the Crown 
that what is charged*is one conspiracy and not several conspiracies, 
and that the allegations of acts done in pursuance of the conspiracy 
are not allegations of offences committed and that, therefore, it is 
wrong to say that more than one offence 4s charged. It seems to 
me that this is the right view. Whether, in fact, there was one 
engagement and not several successive engagements, whether such 
a conspiracy as is charged is likely to be proved to the satisfaction 
of a jury, and whether it is wise or fair for the prosecution to make 
such a charge where evidence of offences committed in pursuance 
of the alleged conspiracy is forthcoming—these are matters with 
which we are not now concerned. The simple question is whether 
the words jn the count indicate one offence or more than one, If 
the count after averritig the conspiracy had gone on to allege that 
acts net in themselves criminal had been done in pursuance of the 
conspiracy, it could hardly be questioned that the only charge 
made was that of combining together to obtain money in an illegal 
manner from the clerks of the department. It could not then have 
been urged that, because the clerks were numerous or because the 
agreement was maintained for a series of months, that there were 
in fact, several agreements. The evidence might have shown that 
that was the case, but that, as I have said, is a matter which does 
not concern us. Let me put the case of a man instigating another 


to do an act which may result or is intended to result in the death 


of several persons at the same time, supposing that m fact nothing 
more is alleged to have been done. According to the Penal Code 
mere instigation without more may be charged as an offence. Can 
it be said that although the instigation consisted of one single act 
done at one moment of time, it must be taken that there were 
several instigations, each.of which should be charged separately ? 
It appears to me that as there may be one instigation to commit 
several criminal acts, so there may be one conspiracy to do such 
acts—an engagement in a criminal partnership—and that is what 
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the first count charges. The count goes on to aver in conformity N, A. Subrab- 
with the requirements of section 107 the acts done in pursuance of mania oe 
_ the conspiracy. It c%nnot be said that these acts, whatever may Quoen 

be the character of them,eare charged as criminat. The gist of - —— 
the averment is that they are acts done in pursuance of the con- i a a 
spiracy—acts which under section 10 of\the Indian Evidence Act 


are relevant for the purpose of proving the alleged conspiracy. 


It was suggested from the Bench, I think, and, not at the Bar, 
thatthe reference jn the count to section 109 of the Indian Penal 
Code indicating that the offence abetted had been committed, 
shows that the intention was to charge several offences. The question 
whether section 109 or section 116 should be named is only f 
material with reference to the sentence. If by mentioning section 
109 it was intended to allege that one, of the two prisoners had 
committed the offences which were the object of the conspiracy, 
then no doubt the count would be open to the objection that it 
charged two or more offences against one person, but I do not 
think that was intended. The obtaining of-moneys which is aver- 
red as the act done in furtherance of the conspiracy is* within the 
meaning of section 109 an act committed ‘im consequencespf the 
abetment, and although it must almost necessarily have been itself 
a criminal act, itis not described in such terms as to make it erimi- 
nal. If the first count had been the only count and tke prisoner 
had been sentenced under section 109 to a punishment which could 
not have been adjudged under section 116, I think the sentence 
would have been wrong, for the reason that the commission of the 
completed offence was not distinctly charged against him. 


The main argument on behalf of the prisoner was based on the 
proposition that conspiracy is a crime unknown to the law of India. 
That is a proposition which has to be examined exclusively with 
reference to the language of the Penal Code .and without regard 
‘to the provisions of the Code of Criminal Procedure; for it is not 
suggested that the latter Code, ‘either the present Code or its 
predecessor of 1872, has in any respectaltered the substantive law. 
It is said that the framers of the ‘Indian Penal Code. have, by 
treating conspiracy as a mode of abetment, evinced.their intention 
to break away entirely from the Hnglish law, and that therefore no 
light on the subject can be derived from, that. source. I do not 
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N: A. Sabrab- think this is thé case. The points in which the law of England 
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resembles the law of the (Indian) Penal Code appear to me quite 


E as important as the differences. - According to English lav con ~ 


spiracy, consists i in the agreement of tw? or more persons to do an 
anlawful-act or to do a lawful act by unlawfulmeans. Dismissing the 
second alternative and substituting i in the first‘ criminal’ for ‘unlaw- 
ful,’ the Penal Code designates as an offence the. engagement between 
two or more parsons in a conspiracy to commit an offence. The'verb 
“conspire” is not used, and the offence is not called conspiracy, but 
in substance it is the engagement i in a conspiracy or the conspiring, 
which is the offence, It is none the less so because the constitu- 
ents of the offence are found in two sections of the Code and not 
in one as is the case with section 121A. It is true that in order 
to charge the offence of conspiracy under Chapter V the prosecu- 
tion must averand prove, what is not necessary to aver and prove 
under section 121A, thatan act has been done in pursuance of the 
conspiracy. Herë there is a departure from English law, but the 
importance of the difference is greatly dithinished by the fact that 
the Court kas power in England to order the overt acts or particu- 
lars of the conspiracy to be stated for the benefit of the prisoner. 
Althotgh @ person cannot be convicted of abetment by conspiracy 
unless it is proved that an act was done in furtherance of the con- 
spiracy, th ge. fact remains that it is the agreement which constitutes 
the offence, ‘and this, I think, is shown by the circumstance that 
if one of a dozen conspirators does such an act the rest may be 
convicted although they were absolutely ignorant of what was 
done. (See the illustration to section 10 of the Evidence Act). 
When once the conspiracy has advanced to such a point that acts 
in furtherance of it have been done by any member of the conspi- 
racy, the offence is complete, and I cannot understand why it should 
cease to be chargeable as such because other offences have also been 
committed. In other words, I think that a man remains charge- 
able as an abettor although he mayialso be chargeable as having 
committed the offence abetted. The cases may be rare, but still cases 
may well happen in which it may be expedient or comparatively . 
easy to prove the conspiracy and almost impossible to prove that 
the offence or offences which the conspirators had im view were | 
committed. In my opinion, therefore, a count charging conspiracy 
is not bad in law because in the averment of acts- done italleges 
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acts which might themselves be charged as substantive offences, N. A.Subrahe 

So long as one engagement or ‘conspiracy is alleged and that only ee 

_is the distinct offencS charged, I do not think the count- offends Pee 

against the provisions of the Criminal Procedure Code because other Shephard, 7. 

offences are averred as acts done in pursuance of ‘the conspiracy. S 
Benson, J. z—I- concur in the judgment, which has been deli- 

vered.by the-learned Chief Justicė on the- yarious points of law 

which have been raised before us, except in'regard to the legality 

and propriety of thg first count of the charge. In my opinion that 

count is bad in law, in that it offends against the provisions of the 

- Code of Criminal Procedure which are designed to protect an accused 

person against the danger and difficulty of, having to defend him- 

self against a multiplicity of charges at one ‘and the same ‘trial. 

The contention that the countis drawn in. accordance with the 

practice and procedure which obtains in the crinfnal ‘courts in 

England is beside the mark, since the Criminal Procedure Code is 

not in force in England and the law of procedure i in the criminal 

courts of the two countries differs in many respects. The procedure 

of the courtsin India is regulated by the Criminal Proc&dure Code, 

and it is by its provisions that the validity of the charge aust be 

determined. 


Section 233 of that Code enacts that “ for every distinct offence 
of which any person is accused there shall be a separate charge, 
and every such charge shall be tried separately except in the cases 
mentioned in sections 284 to 286 and 239.” Of these the only 
exceptions that are of any importance in regard to the matter 
before us are those in sections 284(1) and 285(1). -Section 234 
provides that “ when a person is accused of more offences than one 
of the same kind committed within the space of twelve months from 
the first to the last of such offences, he may be charged with, and 
tried at one trial for, any number of them not exceeding three” and 
section 235(1) provides that “If, in one series of acts so connected 
together as to form the same transaction, more offences than one ` 
are committed by the same person he may be charged with, and 
tried at oné trial for every such offence.” 

Thus the fundamental rule is that for each offence there must 
be a separate charge, and each charge must be dealt withina 
separate trial ; but as exceptions to this rule, several offences com- 


176 . THE MADRAS LAW JOURNAL REPORTS. [ VOL, x. 


N. A. Subraly Mitted by the same person`in one and the same transaction may be 
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the same kind all committed within the space ®f one year. + 
Does the Ist count comply with these conditions ? 


Shortly stated ibis as follows :—That you, Subrahmania Iyer and 
D’Santos, in March 1896, did conspire and combine together, and 
thereafter, until November 1898, did continue to conspire and 
combine for the purpose of extorting bribes for Subrahmania Iyer, in 
pursuance of which conspiracy Subrahmanig Iyer. did obtain for him- 
self through D’Santos diverse sums of money from various persons, 
at various times, and thereby committed an offence punishable 
under sections 109 and 384 and under sections 109 and 161, Indian 
Penal Code. Four persons are named as having paid the bribes. 
The first of these is said to have paid (an unstated number of) sums 
aggregating Rs, 680, in the course of three years 1896—1898, the 
second is said to have’ paid three ‘sums, the third one sum and-the 
fourth four sums on Various specified dates. Hereit is necessary to 
bear in minf the distinction between the English and the Indian 
law in regard to conspiracy. Under English law the mere agree- 
ment to commit an offence is itself an offence, but under the Indian 
Penal Code this is not so except as regards certain offences against 
the State under séction 121, Indian Penal Code, So far as other 
offences are concerned conspiracy is dealt with merely as one of 
the modes of abetment, and the mere agreement or conspiracy to 
commit an*offence, is not an offence unless some act or illegal 
omission takes place i in pursuance of the agreement and in order 
to the commission of the offence (sections 107 and 108). The act 
need not be a criminal act, still less the offence abetted. It is 
enough if any act is done in pursuance of the conspiracy and in 
order to the commission of the offence abetted. If the offence 
abetted is committed in consequence, of the abetment, the punish- 
ment is the same as for the offence abetted (section 109). Even if 
the'offence is not committed in consequence of the abetment, stil] 
the abetment is an offence and may be punished under sections 115 
and 116 though less severely than in the former case. i 


-Lot us now, consider the first count of the Siena: against the 
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` The nel Advocate-General contends that ewhat i is charged N. A. Subrah- 
ania Ayar 

in this count is merely a single conspiracy or agreement to extort 
bribes,eand that th6ugh the. conspiracy continued for some two Quoon | 
years and eight months, and was evidenced: by the payment of pce 
many sums of money, by various persons, and” at various times, = 
during that period, yet only one offence is charged, viz., a con- 
spiracy to extort bribes. In my judgment, “however, it is difficult 
to accept this contention. If the allegations*in the count are anal- 
ysed, they seem to set forth not a single agreemext to extort, but 
a series of such agreements extending over nearly three years. 
It is not contended, nor Is it possible to contend, that there was 
from the beginning a conspiracy to extort all the various sums — 
mentioned in the charge. There was only an agreement to extort 
money generally at first, and from tinte to time thereafter, as 
opportunity arose, there were further‘ agreements or conspiracies 
to extort the particular sum or sums then in view. This, I think, 
is the only meaning which can with snlaae! be attached to the 
words “ did thereafter continue to conspire.’ The words cannot 
refer to a single agreement, but must refer to a syccession of 
agreements, No doubt, the agreements to extort the particular 
sums may have been in pursuance of an original arrarfyement, 
but each agreement to extort any sum followed by an act in 
pursuance of the agreement, was by itself a sepagate and complete 
offence of abetment of extortion and might have. been charged by 
stself as such offence. If each of these agreements had been sepa- 
rately charged not more than three of them (occurring within 
one year) could have been tried.together at one-trial in accordance 
with section 234, Criminal Procedure Code. 


But.the prosecution, by treating the first count as if it referred 
to 2 single offence only, has let in evidence in regard to what 
is in reality a series of many offences, ‘and has thus tendered the 
protection designed by sections 233 and 284 nugatory. 


The prosecution cannot, in my judgment, get rid of the fact 
that a series of separate agreements, or conspiracies are charged, 
by saying that those.conspiracies were in pursuance of an original 
arrangement, . The charge is not only that there was a, conspiracy 
in March:1896, but that, thereafter/-during nearly three years, the 
accused did continue to conspire, and, in pursuance of the. same, 
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persons. Each time they conspired and obtained money in pursu- 
ance of the same there was a separate and complete offence. 


l 


It is easy® to understand that there might be a conspiracy- 


> e9 > . 
consisting of a series of agreements, extending over years, to com- 


mit a single offence as the final outcome of the conspiracy. Such a` 


conspiracy might wall’be called a continuing conspiracy. Solong. | 


as it was a conspiracy only, no offence would, under ‘the Indian 


law, be committed, but as soon as an act was done in pursuance of: 


the conspiracy, and in otder to commit the offence abetted, then 


the offence of abetment of an offence would be complete, and there. 
would be only a single offence of abetment though there had been: 
a series of agreements leading up toit. In the same way, there. 
might be a single agrésment to’ commit a number of offences. 


Such agreemept. (when followed by an act in pursuance of the 


agreement and in order to the commission ofthe offence) would be. 


a single offence, not a series of offences. . But neither of these is 


the kind of conspiracy charged against the accused in the present: 


case. Herg there are alleged a series of acts, from March 1896 to 
November 1898, done in pursuance of the series of agreements 
implie@°in the words “did continue to conspire and. combine.” 


This series of agreements, followed by a-series of acts done. in. 
pursuance of the egreements, constitutes, in my judgment, a series ` 


of separate and complete offences, for each of which a separate 
charge ought to have been framed under section 283, Criminal 
Procedure, Code. A number of such offences cannot be charged 


together by saying that they evidence a continuing conspiracy to’ 
commit offences of the kind generally, since to’do so would render,- 


nugatory a protection given by section 238. Three of these charges, 
(but only three), provided they occurred within one year from 
first to last, might have been tried at one trial under Section 234, 
Criminal Procedure Code. As there were in reality many more 
than three of these offences involved in the first.. count, and as 
they were spread -over a longer period.than one year, that count is, 
in my opinion, bad in law. 


In dealing with this first count I have proceeded on the sup- ` 


position that’ the acts referréd ‘to ‘therein: are not necessarily’ 


offences. ‘The argument would be good even though-all the acts ` 


were innocent in themselves. There can, however, be little doubt 
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but that the acts referred to were in themselves offences. Three N. A. Subrah- 

of the acts are, in facts charged in ‘the 2nd; 4th and 6th counts: as Mii iad 

separafe offences and there is nothing to suggest that the other Do 

acts were of a different character, while the reference in tke count —— 

to section 109, Indian Penal Code, indicates that the offence abetted 5 ™ 5 
was actually committed. If the acts were jn themselves offences, 

the argument against the propriety of the fizsi count becomes the 

more cogent. The exception’ provided in- section 235 (1) has, in 

my judgment, no application to the facts of the present case, since 

it is impossible to hold «that the series of acts to which I: have 

referred were so connected together as to form “the same transac- 

tion” within the meaning of that section. There were at least four 

sets of transactions connected with the payments made by the four 

persons named in the count, and the only connection that appears 

between the transactions is that in each case the blackmail was 

paid to the same persons, viz., thè accused. ` ° 


In the result then, the first count of thé charge is, in my 
judgment, bad in law in that it offends against the limitation imposed 
by section 283, Criminal Procedure Code. 


Ge 
This omaa however, is of little practical importance as 
the Court has, on other grounds, decided that the first n ought 
to be sbr uck out of the indictment. . i 


Moore, J——In paragraph B of the Officiating Advocate- 
Generals certificate he certifies that, in his judgment, the learned 
Judge who presided at the trial of Sessions Case No. 2 of 1900 on 
the file of the High Court erred in law in not striking out the first count 
from the indictment but trying and convicting the first prisoner N. 
A. Subrahmania Iyer on it and in allowing evidence to be adduced by 
the Crown in respect of the first count as regards matters of alleged’ 
extortions of money and illegal gratifications therein specified other 
than those forming the subject-matter of the 2nd, 4th and 6th 
counts and placing the same before the jury. In my opinion the 
objection to the first count here raised is a valid one, and it must be 
held that that count was bad in law. That countis to the effect 
that Subrahmania Iyer and D’Santos (2nd prisoner), from March 
1896 up to “November 1898, conspired and combined together for 
the purpose of extorting money and obtaining illegal gratifications 
for N. A. Subrahmania Iyer from clerks in the Accounts Branch of 

E 
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to which conspiracy Sibrahmania Iyer obtained for himself through 


. D’Santos from Kalyatia Chetty during. : the years 1896, 1897 and 
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1898 a sum amounting iñ the aggregate to Rs. 680, from Balasundra’ 
Madali asum of Rs. 100 on one occasion, of Rs. 50 on another and of 
Rs. 100 on a third .otcasion, from K. Srinivasachari g sum of Rs. 100; 
and from Vedachala Glietti a sum’ of Rs.:5 on one occasion, a sum 
of Rs, 5 on anotber,.a súm of Rs. 8’on.another, dnd a further sum of 
Rs.'3 ona fourth occasion; and that they thereby, committed offences 
under sections 109 and 384 and 109 and 16% of the Indian Penal Code, 
i. ey that they. conimittéd’ the offences - of abetting the ‘commission’ 
of extortion and ‘bribery’ in.cases where the acts abetted were com- 
mitted: in consequence of the abetment (section 109, Indian Penal 
Code). ` It will be found ‘that it was alleged that Kalyana Chetti 
had paid Rs. 40.in March-1896 and Rs, 20 in every succeeding 
month up to and including November: 1898, t. e., that he ‘made 
thirty-three | distinct payments on thirty-three. different occasions. 
C. Balasundra. Mudali is. stated to have made three payments on 
three’ occasions, K. Sristivasa Chari one payment, and C, Vedachala 
Chetti £eur payments on four different occasions. ` It was, therefore, 
charged against the prisoners that they had made forty-one illegal 
collections from four clerks on forty-one distinct occasions dating from 
March 1896 to November 1898. Such being the 'case, it appears to me 
that it must be-held- that the prisoners were in fact charged-on the 
first count with. having - committed forty-one distinct offences. of 
abetment: of extortion: where the extortion was committed i m conse- 
quence of the abetment on forty-one, different occasions ranging. over 
a period of two years and eight months and of having committed 
fort ty-one - -similar distinct offences of ‘abetment of bribery and that 
the first count is. therefore bad as having been framed i in.contraven- 
tion’ of sections 282 and 234 of the Criminal Procedure Code which 
provide. that ‘there must be a separate charge for every distinct 
offence -and that not more than three of such offences, and those 
three | committed within one. calendar year, shall be charged and 


` 


' tried at- one, trial. An attempt has -been made to show that the 


count is good, as framed, by the argument that the several acts of 
extortion. or bribery there set out. should, not be looked on as distinct 
offences but. merely- as illustrations showing the goneral nature of 
the acts.. committed, by. the prisoners in pursuance ‘of. the agfeoment 
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. * oa d N; A. Subrah- 
or conspiracy, entered into between thèm, . It is *also ‘conten ed sian koe 


that it is nob. alleged. inthe count that the seyeral sums thére set _, v. 
forth a8 having „been Teceived by the conspirators were extorted by + aroi 
them or received as bribe§. It is urged that they ‘may have been ie. 
taken as presents without. any dishonest or improper intention 

and that there is no allegation tothe contrary im the count, It 

does not appear tome that there is any férce in these argu- 
ments. The several acts of extortion and bribery ‘set ont in the 

count are not there mentioned as being illustrative of any other 
distinct: specific act of extortion or. bribery,..but are there entered 
as.the-séveral'acts of extortion and bribery, the commission of which 

was. abetted by: the: prisoners. by conspiracy. It also cannot -be 
admitted that the count leaves it an open question as to whether 

the several sums were extorted or obtained as bribes or were 
received innocently as presents. It. is there distinctly charged that 

the accused persons “entered into a conspiracy to extozt money 

and receive illegal gratifications, that in pursuance of that cons- ' 
piracy they’ received certain sums and that they thereby com- 
mitted offerices under sections. 109 and 384 and 109%nd 161 of 

the Indian Penal Code.. If the acts abetted, t.. e., acts of extortion 

and bribe-taking were not committed in pursuance of the conspiracy 

and nothing more followed than in the innocent receipt of presents, 

a charge under section 109, it is clear, could not be sustained. I 
further cannot find in either the Code of Criminal Procedure or the 

Law of Evidence any warrant for setting ont a ‘number of acts as 
illustrative (whatever that may mean) of the main offenee charged 

and then admitting a mass of evidence to prove the commission of 

these so-called illustrative acts. Such a procedure, is, in my 
opinion, irregular and illegal. It is also urged that the several 

acts of extortion and bribery mentioned in this count should not be 
looked upon as being there set forth as separate offences of extor- 

tion and bribery, carried out in consequence of abetment by the 
prisoners, but as overt acts committed-in pursuance of the conspiracy 

into which it is alleged that the prisoners had entered, which are 
accordingly set out in the counts as showing the existence of the 
conspiracy. The flawin this argument, to my mind, is that it 
appears to be founded on the assumption that the offence with 
which the prisoners are. charged is conspiracy. The charge has, in 
fact,a¥ will.be found by a reference to similar charges set- forth-in 
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as if it were.a charge of conspiracy, drawn. up under the. law in 


` force in England, although it.is, in my opinion, very doubtful. if. 


even under English law, such a count ab this could be held to be 
good... In India, however, there is no such offence as conspiracy, 
with the single exception of conspiracy to wage jar against the 
Queen (section 12%-A, Indian Penal Code). What the prisoners 
are charged with is not conspiracy as such, but with having by 
conspiracy abetted the commission of forty-one distinct acts of 
extortion or bribery which acts weré congmitted i in consequence of 
such abetment. Such a charge would, in my opinion, require to be 
set out in forty-one separate counts. Itis further contended that 
the series of acts alleged. to have been committed by the prisoners 
were so connected together as to form one transaction, and that, such 
being the case, the-prisoner.could under section 235, Criminal 
Procedure Code, have been charged with and tried at one trial for 
all such offences. It appears to me, however, that it cannot 
possibly be held that forty-one acts of extortion or taking of bribes, 
from four persons committed at various dates for a period of over 
two years were so connected as to form one transaction.. 


For those reasons, I am of opinion that the Ist count of the 
charge now under gonsideration must be held to be bad; on the 
other questions raised in the certificate of the Officiating Advocate- 
General, I concur with the judgment that has been pronounced by 
the learned Chief J ustice. 


Davies, J.—The first pout for‘our consideration on the certifi- 
cate of the Advocate-General is whether the tender of a pardon to 
D’Santos, second accused in the case, by the learned Judge who 
presided at the trial was legal, and, if it was not legal, whether 
the evidence given by D’Santos under colour of the pardon was 
admissible. On the first part of the question, I am in agreement 
with my learned colleagues that the tender of the pardon was illegal: 
inasmuch as, the offences that were being tried were not offences 
exclusively triable by the High Court. Section 388 read with 
section. 387 of the Criminal Procedure Code is conclusive on the 
point... But,as.to the second part of the question I am-unable to 
agree with them that the evidence ‘given by D’Santos was never- 
theless admissible..° Tt is. quite certain that when D’Santos g&ve his 
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evidence he was not a convicted person, for it is only to a person N: A. Subrah- 
under trial that a parddn can be tendered by a Judge. It is true oe srt 
that D’Santos had at the time pleaded guilty to the charges, but Qnoen es 
the learned Judge’s record shows that he had notebeen convicted on 

that plea, and, in fact, he was not convicted until after his pardon had 
been forfeited, which was after he had given his evidence. Itis also 
certain that at the time D’Santos gave his evidence he was not an 
acquitted person nor had he been discharged. It follows, therefore; 
that he was still anaccused person under trial awaiting judgment of 
either acquittal, convictien or discharge. Thus being an accused 
person in the case he could not at the same time be a competent 
witness therein, save and except that he was giving his evidence 
under a legal tender of pardon. The pardon tendered here being 
illegal, D’Santos was otherwise incapabla so long as he stood accused 
and unconvicted in the case, of giving evidence on ‘oath (sections 
342, Code of Criminal Procedure and 5 of the Oaths Act, 1878). I, 
therefore, hold the evidence inadmissible on this technical ground 
that it had not the sanction of a valid oath or affirmation, Apart 
from this, however, I consider that the circfimstances under which 





Davies, J. 


D’Santos’ evidence was given altogether vitiated it. It was given 
by him under the false impression that he was a pardoned. person, 
not as a person expecting sentence on his plea of guilty. The 
statements made by D’Santos were made under the inducement of a 
pardon and were, therefore, not made freely as by a self-condemned 
man. He was crouching under the shelter of a pardon and not 
manfully making a clean breast of his guilt fearless of consequences. 
Had D’Santos been aware that the pardon that he had accepted 
was of no avail to him, who can tell, under such altered circum- 
stances, what evidence he would have given, if he had given any? 
The view I am taking of the absolute inadmissibility of the evidence 
of D’Santos if the view taken by two learned Judges of the Bombay 
High Court, Melvill and Kemball, JJ., in Reg. v. Hanmanta, 
reported at I. L. R.,1 B., 610. Though my learned colleagues held 
differently, they have practically put asidethe evidence of D’Santos 
as of no value, So it is unnecessary for me to .labour the point 
further. | 


The second question for our consideration is as to the legality 
of the frst count of the indictment with which I proceed to deal. 
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Empress. ` The material averments in the firsé count of the. ae 
Davies, J. stated Succizctly are. that Subrahmanya Iyer, the first accused, and. 
D’ Santos, the second accused, being public servants in the Military. 
Accounts Department” conspired and combined, together for a period _ 
extending from the nfonth of March 1896 to November 1898 for 
the purpose of extorting money and obtaining illegal, gratifications 
for the first accused front the clerks in the depaftment, and that, in 
pursuance of the said conspiracy and combination, the first accused 
did obtain for himself through the second accused during the period 
stated nine ‘different sums of money from four different clerks. 
(particulars of which wilt be noticed, hereafter) and ‘the. first and 
second accuseg are then charged that they thereby committed, an. 
offence punishable under sections 109 and 38%, Indian Penal Code, 
and sections 109 and 161, Indian Penal Code. A reference to 
these sections will show that the charges against the accused were 
the abetment of extortion and the abetment of taking illegal 
gratification, and that the offences abetted had in each case been 
committed in consequence of the abetment. For such is the force 
of section 109 of the Penal Code. Now, the question becomes 
material by whomewere the offences committed. If it was by the 
first ‘accused, it is obvious that he’ could not be charged with 
abetting offences committed by himself. The abetted person is, and 
always must be, a different person from the abettor. For instance, 
the official who takes the bribe cannot be the abettor of the offence, 
He is the offender, and it is the person who offers the bribe who is 
the abettor as shown by illustration (a) to section 109 of the Indian 
Penal Code. The illustration (e) of ‘the same section further 
elucidates the point, Itruns as follows :—“ A and B conspire to 
poison Z. A; in pursuance of the conspiracy, procures the poison 
and delivers'it to B in order that he may administer it to Z. B, in 
pursuance of the conspiracy, administers the poison to Z in A’s 
absence and thereby causes Z’s death. Here B is guilty of 
murder. Avis guilty of abetting that offence by conspiracy and 
i is lable to. the punishment for murder.” This shows that when 
only iwo persons oe to commit an offence and one of ‘hein 
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other who is miiy of the dbetment. Ido not sutigest that’ two N,A. Subrah- 
persons could not be charged with conspiring, that one or the other mii at, a 
of them*should commit an offence; and I think such a charge would Qeon 
be good'in-a case where theeoffence was not-committéd, - „ But when  ~— 
the offonce'is committed by one or the other of them that-one ceáses to >” m 
be ań abettor and becomes’the principal,’ by whichI mean the person 

who actually- commits the offence abetted ; and- ‘he must, therefore; 

be charged with the: commission’ of thé fferice abetted- and” not 

with’ the- abetment thereof. In this case it-is certain from the 
particulars given’ in the ‘first count and: inthe succeeding counts 
Nos.-2- to 7, that according to thé prosecution the first accused was 

the principal offender -wd that the second accused alone was the 
abettor. The first accused ‘was, therefore, wrongly charged jointly 

with the second accused with the offence of abetment by conspiracy 

The first count is consequently bad on account of” this misjoinder. 

It isalso bad for multifariousness. The patent’ flaw in the count, 
namely, charging the ‘commission ‘of thé two offences (1) of the 
abetment of ‘extortion and (2) the abetment of bribery ‘as’ one 

offence is not as harmless atit would at firys sight apptar.’ Ifthe 
prosecution’ really meant to charge a conspiracy in respect 3 of only 

one of the offences, extortion ‘or bribery, they should ‘have’ ‘struck 

out the other. But as the charge was left to stand the accused had 

no notice whether the several overt-acts alleged, igainst.them were 
instances of offences-of both bribery and extortion or of one of those 
offences-exclusive of the other. -In the. for mer. case the -charge 

would. be inconsistent, as bribery.and extortion are two entirely 
distinct offences under the Pend] Code, one falling under Chapter 

IX “Offences by: or relating to public servants’ and the other under 
Chapter XVII ‘Offences against -property,’ and a conviction on the 

same facts could not have been had on both charges together, but 

only in-the alternative. -In the latter case the accused had aright 

to be-told which of the nine alleged illegal payments were obtained 

by. bribery and which- by extortion. There was. thus a ‘marked 
vagueness in this omnibus charge. Had it been made more definite 

in the matters referred to, ‘its multifariousness would have been 
apparent on the face of it. A fuller examination of -it will, however 
sufficiently disclose how radically bad it is in that respect. The 

first of the nine. illegal payments relates to ‘an aggregate sum -of 

Rs. 680 said to have been paid by- ọne Kalyana Chetty in the -year 
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1896, 1897 and*1898. No*details are given of the exact or approxi- 
mate dates of the payments or of the several amounts paid, but’ we 
are informed that the evidence of Kalyana Chetty would slfow that 
some thirty separate payments extendiig over a period of two and 
a half years were made, every separate payment constituting a sepa- 
rate offence. The,general Jaw is that for every, distinct offence 
there shall bea separate charge, and every such charge shall’ be 
tried separately (section 233, Code of Criminal Procedure), But 
under the next*section 284; a person may be tried at one ‘trial’ for 
not more than three offences, if those three "offences are of the 
same kind and.are committed within the space of twelve months 
from the first to the last of them. Here, however, we have thirty 
offences not shown to be of the same kind and extending over two 
and a half years, which there is nothing to justify. The special 
provision in séction 222, clausé (2) of the same Code for the case of 
criminal» breach of trust or criminal misappropriation of money, 
whereby’ a gross sum is allowed to be stated in the charge without 
specifying particular items or ‘exact dates, is not applicable to this 
case which 4s one of bribery or extortion, and even in the excepted 
case the time which the gross sum may cover is limited to a year. 
The other eight items of the alleged illegal payments do not offend 
in respect of want of details, but they do in respect of time ranging 
from, August 1896’to November 1898. The second, third and fourth 
items are sums of Rs. 100, Rs. 50- and Rs, 100 said to have been 
paid hy one ©. Balasundara Mudali in August 1896, March 1897, 

and May* 1897, respectively, and they form the subject of the 
specific charges against the two accused in the six other’ counts of 
the indictment. The fifth item is a sumof Ks. 100 said to have 
been paid by K: Srinivasa Chari in October 1898, The remaining 
items (6, 7, 8 and 9) are ‘small sums, two of Rs. 5 and two of 
Rs. 8, said to have -been paid. by one Č. Vedachellam in August, 

September, Octóber. and’ November 1898. Now there’ can be no 
doubt that each one’ of ‘these _thirty-eight alleged’ ilegal payments 
made either by the same’ person at different times or by different 
pérsons at the same-time constituted a separate offence, that is 
that there were thir ty-eight distinct off ences and that onlythree of 
them céommitied in the course of. twelve months could pr operly 
have been tried together.‘ There is no ground for the „contention 


-that the ease'ought to-be` treated.as one falling under sectfon 235 
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of the Criminal Procedure Code, whereby: any number of offences i aia Ayat 
may be tried at one trial if they are a “ series of acts so connected ~ 
together as to formhe same transaction.” Ifit could be urged Queen V 
with any force in regard to Kalyana Chetty’s case that there was nee 
a running compact with him to pay so much every month, how could ce 
that transaction possibly be the same as those entered into sepa- 

rately with each of the other three clerks at ‘diferent times? The 

only real ground on which it was attempted to justify the charge 

was that the charge was oneof a continuing conspiracy and the 
various illegal payments were only set*forth as proofs of that 
conspiracy. Excepting” the offence of conspiracy to wage war 
against the Queen, punishable under section 121—A of the Indian 

Penal Code, thereis no other offence of conspiracy as such under the 

penal law'of India. There is of course tlfe offence of abetment by 
conspiracy, but to constitute the offence of abetmeng by conspiracy 

or by any other form of abetment, the abetment must be of an 

offence or what would ordinarily be an offence (section 108 of the 

Indian Penal Code). So that abetment by conspiracy or otherwise 

cannot be charged by itself as a substantive offence. The abetment 

must be linked with, or refer to the particular offence, the com- 
mission of which was its object. In this case that offence was ex- 

tortion or bribery and every time the commission of that offence 

was abetted, a separate offence of the abetmenteof that offence was 
committed and a separate charge lay. It would be a clear evasion of 

the law to allow a wholesale clubbing of a number of separate 
offences under u single charge of abetment. Each offence abetted 

makes a separate offence of abetment and more than one of such 
offences can be tried together only under the provisions of sections 

234 and 235, Code of Criminal Procedure, which provisions have 

not been complied with in the present case. Such I venture to 
declare is the law and the practice throughout India. At all events 

nv authority to the contrary has been. cited at the Bar. It is 
scarcely necessary to remark that the reason for the law is to pre- 

vent accused persons being prejudiced in the eyes of the Court or 

jury and confused in their defence by the multiplicity of accusa- 

tions roughly heaped against them. I am, therefore, clearly of 
opinion that the first countof the indictment is unsustainable in 

law, and the conviction upon it must be quashed. 
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The third question is Whether the trial of the first accused on 
the Ist, 2nd, 4th and 6th counts, that is, en four different counts 


at one trial, was not illegal. On this question I am in agveement 


with the majority gf the Court and followthe judgment of the learned 
Chief Justice on the point. Ialso agree, with reference to the in- 


quiry to be made smtp the gvidence in the case, that the one count 
which should be’ strugk out from further consideration out of the 


four should be the first count as itis bad in itself, 


The fourth questior raised by the Advocate-General’s certi- 
ficate as to the admissibility of certain evidence given by D’Santos 
is not pressed. by Mr. Norton, Council for the petitioner. 


In regard to the fifth question relating to the exclusion of 


certain documents from bejng given in evidence for the defence, I 


also think that they were rightly rejected as irrelevant. 


_ As tothe sixth and last question, it seems to me immaterial to 
decide whether the learned Judge misdirected the jury, inasmuch 
as the Coust has resolved to go itself into the evidence in the case. 
With that resolution Tagree as it seems clear that we have no 
power * fo order a new trial. But at the same time I think our 
review of the evidence should be limited to seeing whether, inde- 
pendently of the evidence on the first count, which forms the bulk 
of the record and which we are bodily rejecting, there is sufficient 
evidence left to justify the jury’s verdict of guilty on the 2nd and 
6th counts of the charge, and that our inquiry should not be ex- 
tended with a view to our giving our own independent judgment up- 
on the facts. ] take it that the“ sufficient’ evidence referred to in sec- 
tion 167 of the Evidence Act under which we are proceeding would, 
in the case of a verdict by a jury be such good and accredited evi- 
dence as the jury were bound to have-convicted upon; that is if 
they had not convicted upon it, it would have been what we terma 
‘perverse verdict.’ If there was doubtful or conflicting evidence 
upon which it was quite open to the jury fairly to return a verdict of 


not guilty, I do not think it les in us to say that the evidence was 
-sufficient to support a conviction by a jury. 


Boddam, J.—I agree with the judgment of the learned Chief 
Justice, except in one particular. 


è 
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. Granted that the Ist count is good, I do not think that there N.A. Subrah- 
is any objection to the indictment asa whole. I do not think that see ave 
‘the joinder of the Ist,count with the 2nd. 4th and 6th is forbidden Queen 
by the Criminal Procedure Code, I think G comęs within either Boddam, J 
section 285 or 286 of the Code. . è an 


The Ist count charges abetment: by a continuing conspiracy 
to extort bribes ‘from clerks in the Militafy, Accounts Depart- 
ment, and amongst the overt acts alleged in that count are 
(1) obtaining from Balasundra Mudali the sum ef Rs. 100 on or 
about the 27th Augfist 1896 ; (2) obtaining from Balasundra Mudali 
the sum of Rs. 50 on or about 1st March 1897 ; and (8) obtaining 
from Balasundra Mudali the sum of Rs. 100 on or about the 10th 
May 1897. 

The 2nd count charges that the accuséd extorted or obtained 
a bribe of Rs. 100 from Balasundra Mudali on or about the 27th 
August 1896. : 3 

The 4th count charges that the accused extorted or obtained ` 
a bribe of Rs. 50 ;}from Balasundra’ Mudali on the 1st March 1897, . 
and the 6th count charges that the accused dbtaine@ a bribe of 
Rs. 100 from Balasundra Mudali on or about the 10th May 1897. 


_ Ås it seems to me, the acts alleged in the 2nd, 4th and 6th 
counts are identical with the acts.alleged with thers in the Ist 
count as overt acts showing the conspiracy and are within sédtion 
235. The only difference lies in the-way in which the acts are - 
charged and the inference to he drawn by the j Jury from them. 


In the Ist count all the acts are alleged as one series of acts so 
connected together as to form the same transaction from which the 
Jury are asked to infer (as they. ‘did) that there was a continuing 
conspiracy whereby the accused and D’Santos abetted one another 
in extorting bribes from clerks, - à ; | 

In each of the remaining counts, respectively, viz., the 2nd, 
4th and 6th counts, one of the abovementioned acts is set out sepa- 
rately and is charged as itself constituting a separate offence. 


The accused was, therefore, only charged and tried for offences 
` committed in one series of acts so connected together as to form one 
and the same transaction as ‘he lawfully might-be-under -section 
285 (1). - | 

- Å. 
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Moreover? it also falls within section 285 (8) which says: 


č If several acts, of,which one or more than one would by itself or 


“themselves constitute an offence, constitite when éombined a 
“ different offence, the person accuse of them may be charged 
“ with, and tried at one trial for, the offence constituted by such 
‘acts when combined, ane, for any offence constituted by any one 
-or more of such acts. ’ 


Here, in the Ist en the accused is charged with the offence 
to be inferred as constituted by the combined acts (along with 


others) which are alleged inthe other coynts as constituting sepa- 


rate offences, and he may therefore be tried at one trial for the 
offence to be inferred from the combined acts as well as for each 
offence constituted by the separate acts alleged. 


Even if ghis were not so, the case falls, tomy mind within 
section 236 which says: “Ifa single act or series of acts is of 
“such a nature thatitis doubtful which of several offences the 
“ facts which can be proved will constitute, the accused may be 
“ charged with having committed all or any of such offences, and 
any number of such “charges may be tried at once; or he may be 
“ chafZed in the SE with having committed some one of the 
“ said offences. ’ 


_Hereall the® series of acts “are stated in the 2nd, 4th and 6th 
counts and are alleged in the 1st count with others. They are there 
alleged in that count as proving one offence, viz., abetment by cons- 
piracy to-extort bribes from ‘clerks, ‘&c., and they are set out as 
overt acts. ; ; 

The very same acts are'set’out separately in the 2nd, 4th and 
6th counts and are ‘charged „as ‘respectively constituting separate 
offences. It was doubtful if all the seriesof acts together consti- 
tuted the offence as alleged.in the lst count-and, therefore, some of 
them are set out and.charged as constituting other offences in the 
other counts respectively of the indictment, and the section says any 
number of-such charges may be tried ‘together. 


Tt séeins to me ‘tobe clear that an indictment may contain any 
nuinber éf variations ‘in’ charges which depend ‘upon the-same facts. 
The Object of the Legislature is'to confine the prosecution to ~prov- 
ing only such facts as constitute one charge taken together, but 
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when they constitute together one charge ‘there is nothing to ®. A.Subrab- 
man 
prevent the same factsebeing separated and also made applicable to - e 


any niimber of other chargesi{if they constitute several different taeda 
offences. Here the whole ‘of the facts are set forth and werg proved Maan 


in support of,the charge contained in the 1st count, and the remain- 
ing counts contain merely a reiteration, of sopesof the facts alleged 
in the Ist count and were proved or sought fo be proved by the 


evidence called in support of the 1st count. 
e 


I, therefore, think that the indictmertt as a whole was unobjec- 
tionable. z 


As regards the last clause of the Officiating Advocate General’s 
reference which refers to misdirection oy my part, I wish to say 
a few words. 


It runs thus: “That in my judgment the dfrection by the 
“learned Judge to the jury in regard to that portion of the charge 
“referred to in paragraph 11 suprais a misdirection in law.” 
“Paragraph 11 is as follows :—“ That the-said learned Judge in 
“charging the jury severely commented upon the fact*that certain 
e witnesses examined on behalf of the defence in the High Court 
“were not examined on behalf of the defence before Mr. Clarke, the 
“Committing Magistrate, and asked the jury to draw from that 
“ circumstance the inference that instruction for fhe present defence 
“had not probably been given by N. A; Subrahmania Aiyar to the 
“legal advisers who represented him before Mr. Clarke that the 
‘‘defence now set up was probably an afterthought and ‘got up for 
“the occasion and that the said’ direction 5 the learned J udge i iS 

‘r not borne out by any evidence in the case.’ 


It is not the fact that I asked the Jury to draw the inference 
that instructions for the defence had not been given by the accused 
to his legal advisers before the Magistrate and that the defence 

set up at the Sessions was probably an afterthought and got up for 
the occasion because his witnesses had not: been called before the 
Magistrate, 


My observations on that subject were directed to ‘the absence 
ofa ‘witness who was said ‘to be ill and who was not called on 
behalf-of the accused. It'is very probable that- in:this-connection 
I-did use the words ‘At the end of-every: prosecution it'is the duty , 
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. was a misdirection. *® 
] 
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“of the Magistråte if the accused wishes it to take the evidence of 
“any witnesses the accused. wishes to tender, and the object of this 
“js to preserve the evidence of such witnesses in case anything 


at should happen to them.” No doubt the use of the word “duty” 


“is wrong. I should have said “It is withinthe power of the 
“ Magistrate, &c.,” and to that extent, if it is of importance, there 


It is impossible from the shorthand note to make any intelli- 
gible sense of what is there represented as my summing up, and as 


my attention was not called to the subject until “the papers in this . 5 L 


reference came before me, I cannot pretend to remember the words °° 
I used. I do, however, remember the effect intended to be conveyed. 


In discussing the evidence called on behalf ofthe accused I 
dealt with the evidence of ‘Sivachendra Rau and showed how his 
original story grow from what he said when first called before 
Mr. Chester. I then dealt with the other witnesses culled and 
pointed out that they were all friends of the accused according 
to his own sgatement made before Mr. Chester and were friends of 
each other and had discussed, the case amongst themselves accord- 
ing to fheir own evidence. Ithen came to the witness who was 
said to be ill and had not been called, and my observations in this 
connection are thoee I have set out above. They were intended to 
point out to the jury that there was a possible means of having 
obtained the evidence of 50 important a witness as this and that 
they must, not, therefore, lay any stress upon the fact that he was 
said to be ill and, therefore, incapable of giving evidence. I then 
pointed out that before Mr. Chester (when he first gave evidence 
on the subject of the chit fund) Sivachendra Rau had given 
thenames of certain persons’ as being the members of the chit 
fund, but that he had not named as such any of the persons 
who had been called on‘ behalf of the accused at the'trial. He 
named Balasundram and D’Santos. They had both been called for 
the prosecution and had denied ‘its existence. He named “ Drook 
Sing” who had not been called but had been vouched by all the 
witnesses called ‘and was therefore of great importance, but he was 
said to beill. , He had named Mahomed Sheriff who had: not been - 
called, and. he: had named -no ; thers- except himself.. He had-not ` 


named, any of those persons who bad: been called and who said that 
3 
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they were members of the chit fund, vizt, „Ananta Narayana Aiyar, N. A. Subrah: 
Krishnamachari, Subbigr or Vengu Aiyar.. I pointed out that-the mane Aly 
first thtee of these each said that they had discussed the subject al 
either with Sivachendra Rau or amongst themselves, but according 

to their account had told no one else what they knew until"about a 
fortnight before the case was heard at the Sessions. 


Boddam?; Je: 


I did no doubt invite the jury to consider whether, having 
regard to these facts, the evidence then tendered before them was 
such as they could accept and rely upon. «I did not ask the jury to 
draw the inference that the “ defence now set up was probably an 
afterthought and got up for the occasion”. Moreover, the short- 
hand notes referred to do not say that I made use of any such 
words; nor did I invite them to discredit.the evidence given on 
behalf of the accused because the witnesses were not called before 
the Committing Magistrate. The circumstance was “mentioned as I 
have above indicated, and it may have been and probably was 
considered by the jury ; but there were several other and more 
important reasons appearing by the evidence upon which the jury 
were invited to discredit the evidence called*for the defence, more 
particularly those which I have mentioned above. In my ejinion it 
was my duty to warn the jury not to lay any stress upon the state- 
ment that an important witness was ill as a reason for his not being 
called, and I do not think I did more than. was necess&ry for that 
purpose though no doubt my words might have been better chosen. 
I do not, however, think that the use of the word “ duty ” could in 
any way affect the verdict of the jury used as it was. 





On the evidence. 

. The Chief Justice expressin gor- the opinion of The Cian 
(Davies, J., dissenting).—The following is the- judgment of the 
Court, with the exception of Davies, J., who takes a different view 
‘and will deliver a separate judgment, ‘on our review of the case on 
the evidence against the Ist accused relating to the charges pre- 
ferred against him in the 2nd and:6th counts of the indictment. 


The 2nd count is to the effect that the Ist accused, on the 27th 
„August 1896, by putting C. Balasundra Mudaliar'in fear ofi injury, 
dishonestly obtained Rs. 100 from'him and thereby committed the 
offence either of extortion (section 884) or of receiving a bribe 
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N, A. Subra- (section 161). “We are of opinion that the evidence on the record 


manta Aiyar , 
v. 

Queen 

Empress. 


mae at 


White, C. J. 


is not sufficient to support the conviction on this count. That evi- 
dence is briefly as follows !—Balasundra Muflaliar (prosecution 5th 
witness), a clerk in the Military Acvounts office, states that, in 
August 1896, D’Santos (prosecution 22nd witness), a Supervisor in 
the same office, sent for him and told him that if he did not pay 
the first accused, tlre Deputy Examiner, Rs. 100 he would not get 
an appointment that was then vacant in the office. Balasundra 
Mudaliar told Ris father C. Masilamani Mudaliar (6th prosecution 
witness) of this and on the 27th August obtained from him 
two currency notes of Rs, 50 each. He took the money to the 
office and gave it to D’Santos in an envelope. He saw D’Santos about 
half an hour after he had given him the envelope take it into the 
room in which the accused was working. D’Santos came back ina 
few minutes and told Balasundram that he had done well to bring 
the money, as if he had notdone so, he woultl have been turned out 
of the office that day. Some time afterwards P. Masilamany (7th 
prosecution witness), an attender in the office, went into the room 
where Sulwahmania Iyer Was. He came out again with two notes 
which he said he was going to change at the Currency office. 
Balasundram deposes that he saw these notes and ascertained that 
they were those that he gave D’Santos, but itis difficult to believe 
that he hag an opportunity of seeing them closely or of observing 
the numbers. P. Masilamany states that he was in the habit of 
taking notes from the accused and getting them exchanged at the 
Currency office, but he has no accurate recollection of what happen- 
ed on the] 27th August 1896, Maduranayaga Mudali (8th prose- 
cution witness), a teller in the Currency office, deposes that 
on the 27th August 1896 the 7th witness brought him two 


T T 
notes (—03026 and—03027), each|of the value of 50 Rs. He gave 
73 73. 


him a 100 rupee note in exchange for them. This is all the evidence 
of any importance given .on this charge, The case against the 
accused, therefore, stands thus: Granting it to have been proved. 
that C. Balasundra Mudaliar took two notes for Rs. 50 each to the 
office on the 27th August 1896, we cannot hold that it has been 
established that that money ever passed into the hands of the first 
accused, Balasundra Mudaliar says that he gavo the money. to 
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D’Santos and the latter swears that he handed it over ‘to the accused ; N.’A. Subrah- 
but Bajasundra Mudaliat i is an accomplice and , ‘therefore, -a tainted mania adi 
witness, and D’Santds is not only ‘an’ accomplice bug alsoa person queen < 
who; we consider, ‘has been Shown to be utterly untruthful, elhere — 

is no corroboration of, the evidence ‘ of these © tainted witnesses. "’" i 
P. Masilamani, ‘the’ attender, admits that he changed two notes 

that morning at the Currency office but cannat say who gave them 

to him. He may have received them from the Superintendent or 

from one of the Supgrvisors, Under these, circumstances, it cannot 

beheld that his evidence eaffords any corroboration of the story 

told by Balasundra Mudali and D’Santos. As, therefore, the evidence 

on the second count appears to us to be insufficient to pr ove that 

any money ‘was paid by Balasundram tg the accused on the 

27th August 1896, we are of opinion that the accused should be 

acquitted on the charge preferred against him in the ‘second count. 
Weaccordingly set aside the conviction on the second count. 


The sixth count is to the effact:‘that the accused received. 
a- bribe of Rs, 100 from Balasundram op the 10th May 1897. 
Balasundram states that he received promotiox in the office in 
April 1897: D’Santos on that told him that he must-pay the’ 
accused Rs, 100. He told this to liis father and the latter on the 
10th May sent his bill-collector, Govindarajulu.(1fth witness), with 
a cheque to the Agra Bank telling `him- to get it cashed there. 
This man got the chequé cashed and coe two notes for Rs. 59 


T T 
each, i. e. —32418 and—43491 for it. This is proved by a Pass, 
73 73 . 


book produced. by the Bank and admits of no doubt. The bill- 
. collector gave these notes to his master and then, under 
his orders, took thəm` to Balaşundram to his, office in 
the Fort and handed them over to him. It is proved’ that 
these two notes were, brought to. the „Currency office by Siva- 
chendra Rau (6th defence witness) on the 10th May 1897, that he 


received one note for Rs. 100 (—16429), in exchange for them and: | 
88- 


that he, on the 26th May, paid into, the Madras Bank that note 

together with-other notes amounting in all Rs. 800,.and. purchased, 

on behalsé of the accused Government. paper with the sum thus paid.: 
G 
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The entry im the books of ‘the Bank as to this transaction is as 
follows : “ Government secprities by N. A. sar rapan Iyer by his 
friend Sivachgndra Rau, clerk, Controller’ S of co”? The numbers 
A 2 ni 

of.the notes are.then given and among them ee Rs. 100. 

As A all this ther& can be ı no dispute. The case for the, prosecution 
is that Balasundram g gave the two notes for Rs. 50 each to D’San- 
tos in an envelope, that D'Santos took the envelope into the room 
whero the accused. was working and, came out “shortly afterwards 
with an empty enyelope which ho showed Balasundram, that the 
accused was. heard, shortly after wards to call Sivachendra Rau and 
tell him to get some currency notes exchanged, and that he accord- 
ingly went into the accused’s roomand came outagain soon after- 
wards, Sivathendra Rau admits that he exchanged these two notes 
that morning at the Currency office, but states that he received them 

not from the accused but direct from Balasundram. His story is that 
there was what is called a Chit fund or lottery in the office, that on the 
lst May 1897-he drewathe sum of-Rs. 100-from the fund, that Bala- 

sundram asked him to lend him the money, that he did so on the 
Ərd May, that on the 10th Balasundram repaid the loan in the form 
of two notes for Rs. 50 each, and that he on the same day exchanged 
those twoenotes for. one, note for Rs. 100, that he kept that note 
himself, that on the 25th May the accused gave him Rs. 800 and 
told him to purchase Government. paper with it; and that he put the 
money that he had receiyed from the accused in a box on the 25th 
and purchased the Government paper from the Madras Bank on the 
26th. He does not appear to beable to say positively, if he 
paid into the Madras Bank on the 26th the same notes that 
he received from the accused, or if some of his own 
money in “his box may not haye got mixed up with what he 
received from N, A. Subr abmania Iyer. The story told for the 
defence has, in our opinion, completely broken down. There 
appears to us to be a complete absence of trustworthy evidence to 
show that Balasundram borrowed. any. money from Sivachendra 
Rau on the 8rd May or repaid it on the 10th. The only witness 
who.gives any evidence. that.could:be held:to be important on this 
point is Sivachendra Rau, and he is shown to haye been‘a creature 
and :hanger-on. of the accused and.to have been frequently. anployed. 


parts Y & YI] -© THE MADRAS LAW JOURNAL REPORTS. » 197 
° 


. Was N ` ° t.4 3 ; N. A, Subrah- 
by hii to purchase domestic supplies, &c. The wltole story is, we cis Aiar 


believe, a myth, Whas is clearly established is that two notes were v. 
received by C. Masildmany through hig bill-collector on the 10th an 
May and paid by him to hi8 son on the same day. The records in 
the Agra Bank prove the numbers of these nétes beyond doubt, 
and the- noi very satisfactory account, book, Exhibit N, and the 
entry N2 in it may accordingly be excluded. attogether from con- 
sideration, Balasundram states that he handed over those notes to 
D’Santos who went. into the accused's room with fhem. That the 
notes were given to the gccused, we believe, not because D’Santos ° 
says so, but becanse itis shown that shortly after D’Santos had 
left his room the accused called for Sivachendra Rau and gave 
him two notes to exchange, which the records of the Currency office 
prove beyond all doubt were the two notes that Balasundram had. 
received that morning at the office from his father’s bill-collector. 
What further affords most cogent evidence that these netes were 
. exchanged by Sivachendra Rau on behalf of the accused is that the » 
Rs. 100 note received for them formed a portion of the sum of 
Rs. 800 paid to the Madras Bank on behalf of the actused as the 
price of certain Government paper purchased on the 26th bY Siva- 
chendra Rau for him. The manner in which tho notes have been 
traced proves, in our opinion, the guilt of the accused beyond all 
reasonable doubt. The evidence afforded by the bookseof the Agra 
Bank, of the,Curréncy office and of the Madras Bank as to these 
notes is more valuable than hundreds of pages of evidence given’ 
by such men as 0. Masilamany, D’Santos, Sivachendra Rau, &c. 
We hold that the evidence on the sixth head of the charge inde- 
pendently of the evidence which we have held to be inadmissible 
is amply sufficient to support the conviction of the accused on that 
count, and we accordingly affirm the conviction upon that count. 
In modification of the sentence imposed by Mr. Justice Boddam, 
we sentence the first aécused, N. A. Subrahmania Iyer, to a term of 
two years’ rigorous imprisonment and toa fine of five thousand 
rupees. In default of payment of the fine, we sentence him to a 
further term of nine months’ rigorous imprisonment. 


White, C. J. 


Benson, J. :— With regard to the conviction of the accused on 
the sixth count which we have affirmed, I wish to add to the 
udgifent of the Court which has just been delivered by theilearn- 
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ed Chief Justice that, in my opinion, the accused was not, in fact, 


l embarrassed, or prejudiced, in making his defence in regard to the 
sixth count, by the fact thatthe first count was bad in law and 


was improperly joined with three other counts at one trial. If I 
was of “opinion that he was so prejudiced, I should feel bound to 
acquit him. He, however, made an elaborate defence on the sixth 
count, which woulde have been a complete defence if the evidence 


which he adduced in regard to it had been accepted as true. There 


is nothing to ifdicate that he would, or could, have made a more 
complete, ora better, defence if he had been “charged with that 
Offence alone. I, therefore, feel no hesitation in concluding that 


what I regard as defects in the indictment as a whole are not, in 
themselves, sufficient grounds for acquitting the accused on the 


sixth count notwithstanding that the prosecution evidence on that 


count is foundeto be true. ` 


Davies, J. :—Now, coming to the counts, the evidence regard- 
ing which we have to consider, we are all agreed that there is not 


‘evidence sufficient i im any sense of the term to support the verdict 
of guilty in ‘regard to tħe second count. 


Tie fourth count we have not to consider as, by direction of 
the learned Judge atthe Sessions, a verdict of acquittal was re- 
turned by the jury? 


The sixth count is the only charge left for the first accused 


‘(the petitioner) to meet. It alleges against him that he took 


Rs. 100 ‘from C. Balasundra Mudali as a reward for doing an 


-official act, and the offence chargéd is under section 161 of the 


Penal Code ; that is, the charge is one of bribery, pure and simple, 
and extortion is not also alleged asin’ the second and fourth 
counts. The evidence of C. Balasundra Mudali, if true, proves 


that the offence committed was that of extortion. The money was 


paid, he says, under threats of degradation or ruin. Mr. Daly who 
conducted the case for the prosecution from the beginning would 
not, and the learned Advocate-General could not, explain why 
a charge of bribery only was laid in this matter. Now, it seems to 
me that if the evidence shows, as it undoubtedly does, that the 
offence committed was that of extortion, the charge of simple 
bribery and the conviction thereon is bad ‘on this account alone; 
and I donot think that we possess the power at this stageof the 
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case to alter the charge and the conviction into one of extortion N. A. Subrah- 
which it should properly be if Balasundrany’ s evidence is true, "7" = scl 
If, hovWever, I-am wrong in this view and the charge and convic- oe 
tion for bribery alone is right, I have no hesitation in finding that 

there was not sufficient evidence to support tho verdict of the jury. 
The only evidence that the two 50 rupee notes which Balasundram 
undoubtedly had inthe office on the 10th of May 1897 reached the 
hands of the first accused is that of Balasundram himself. As the 
charge is laid as one of bribery, his evidgnce is the evidence of an 
accomplice, and, therefoye, requires corroboration according to the 
invariable practice of the Courts in India. The only corroboration 
is the evidence of D’Santos which I discard for reasons already 
given. Other corroboration, so faras J, can see, there is none. 
‘There is clear evidence that the cash;keeper in the office, Siva- 
chendra Rau, on that same day, the 10th of May 1897, changed 
those two 50 rupee notes which Balasundram had into a 100 rupee 
note, and that 16 days afterwards the same Sivachendra Rau bought, 
on behalf of the first accused, 800 rypees worth of Government 
promissory notes in paying for which the 10@ rupee note that he had 
exchanged on the 10th of May was used by him. Now, this me doubt 
is evidence against Sivachendra Rau, but itis no evidence against 
the first accused unless Sivachendra Rau deposes fhat he got the 100 
rupee note for the first accused in place of the two 50 rupee notes 
and that the first accused gave him that 100 rupee note to purchase 
the Government securities. But Sivachendra Rau does not’ state 
that he got that 100 rupee note at first for, and afterwards from, 
the first accused. On the contrar y, he denies all that, and says 
that the two 50 rupee notes into which the 100 rupee note was 
exchanged were paid to himself by C. Balasundram in repayment 
of aloan, and that he himself afterwards used it out of his own 
stock in place of smaller notes received by him from the first ac- 
cused for buying Government paper. Now, whether this story be 
true or false, it is no corroboration of Balasundram’s story and 
brings nothing home tc the first accused. J, therefore, find that 
there is no legal evidence. upon which the 6th count can be sup- 
ported. . Supposing, again, that I am wrong in appreciating the 
evidence and that there was evidence to go to the jury in regard to 
this charge, surely it was a casein which the- jury might fairly 
have dtubts. The evi dence of Balasundram was not so unim- 
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T. A. Subrah-“peachable and conclusive that a jury ought in all reason to have 
nania <Aiyar 
y. convicted upon ibas'clear and convincing.’ it was tainted and 
ame contradicted and left room for doubt, and the j jury would at least 
have been entitledéo give the accused the benefit of the. -doubt. ` 
Such being the case; Ido not think that we should arrogate to 
ourselves the functions of the jury and say that wo are satisfied 
with the evidence, whatever the jury might think about it. The 
first accused resides in Madras within the limits of the original 
jurisdiction of he High Court, and as sich, inhabitant he is 
of right entitled to atrial by jury, thatés by his peers and not 
by us Judges, who are not onthe panel. It is different in the 
Mofussil where the right of trial by jury is only a statutory 
right of late creation and only granted in certain cases. 
He has the same right te a trial by jury as any British-born 
subject of Her Majesty, and I therefore consider that the 
decision of the Privy Council in Makin v. Attorney-General 
for New South Wales reported. in [1894] Appeal Cases, 57, is in 
principle entirely applicable to this case. I extractthe following 
passages from the judginent of the Lord Chancellor in that case, 
“The reSult is that in a case where the accused has the right to have 
“his guilt or innocence tried by a jury, the judgment passed upon 
“himis made to glepend not on the finding of the jury, but on 
“the decision of the Court. The J udges are in truth substituted 
_ “for the jury, the verdict becomes theirs and theirs alone, and is 
“arrived at upon a perusal of the- evidence without any op-. 
4 portunity of seeing the demeanour of the witnesses and weighing 


“the evidence with the assistance which this affords. ” x * 
% % % 





Davies J. 


“« The evidence improperly admitted might 
“have chiefly influonced the jury to return a verdict of guilty, 
“and the rest of the evidence which might appear to the Court 
‘“sufficiont to support the conviction might have been reasonably 
“‘disbelieved by the jury in view of the demeanour of the witness- 
‘es, Yet the Court might, under such circumstances, be justified, 
“or even consider themselves bound to let the judgment and 
“sentence stand”  *¥ *a #0 “ Their Lordships do not 
“ think it can properly be said that thero has been no substantial 
“wrong or miscarriage of justice, where on a point material to the 
“ iilt or innocence of the accused the jury have, notwithstanding 
“ objection; been invited by the Judge to- consider in arriving at 
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“their verdict matters which ought not to have been submitted to Ñ- 4. Subrah- 
*mania Alvar 


“them. In their Loudship’s opinion substantial wrong would be Y. 
“dong to the accusdd if he were depfived of the verdict of a jury ee 
“onthe facts proved by legal evidence, and there “were substituted Davies, J. 
“ for it the verdict of the Court founded merely upon a perusal 

“of the evidence.” -I take my stand upon those observations and 

say that in this case we.do not know that thesjary would not have 
arrived at a verdict of “not guilty” had their minds not been 
prejudiced against the first accused by. a mass! of damning yet 
inadmissible evidence, and that their minds were prejudiced there 
cannot, I think, be the slightest doubt. “We ourselves are not in 

a position to judge who is speaking the truth—Balasundram or 
Sivachendra Rau. A conviction on the sixth count must rest 
entirely upon . the credibility of Balasundram, without whose 
evidence the case against the first accused must faile I am far from 
prepared to beleve it implicitly and, therefore, am of opinion that 

the conviction of the first accused cannot be sustained and that he e 


should be acquitted and released. 





- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present.:—Mr. Justice Subrahmania Aiyar and, Mr. Justice 
r - a r + + 
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Davies. z ae 
Chemminian, Pockan and another... Appellants* (2nd and 8rd, 
Defendants). 


O E : 
Udayavarma, Vaha Rajah . «. Respondent. (Plaintif). 
Tenancy-at-will—Death of the Landlord—Ejectinent by lundlord’s acai ial 
an 


to quit, necessity for. 


+ 


v. 
Where a-tenant was- holding over after.the.expiry of. his term, the landlord died: Ya Rajah. 


and bis successor. brought a suit in ejectment :-= 

_ Held, that,the-tenancy-at-will created by the holding-over-was, determined by 
the death of the landlord, and that. whether in this country, a previous, demand .for 
possession is necessary forthe determination of a tenancy-at-will as it is in Eng- 
land or a suit for possession is itself a sufficient notice aa laid down in Ram Lal Patiak 
v. Devia Nath Pattal:, Y. L. R., 28 C. 200, in either view, demand for possessios was 


UNUECESSATY, 





* 5A 65 of 1899. S: 28rd February 1900. 
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Chemminiane <Socond. “Appeal: from “the-decree of: the District* Court of 


Pockan 

~Va 
Udayavarma 
Walia Raj: ah, . 





N. Malabar in A. S. No. 254 of, 1898 presented against the decree 
of the Court of the District Mansit of Cananore, i in g 8. No. „$21 of 
“189 97. (lS taria i ony hah 


K. Brown and Cr Sankar ün Nayar for appellants, 
J. L. Rózari to afl E. y. Kar makara Menon for respondent. 
The Court delivered the following = ses ae 


irg 


~ JUDGMENT :—The lower ‘appellate Court® having upon, the 


evidence found that the title to’ the land in dispute was vested inthe , 


plaintiff, the decrece in his favour must be upheld, unless, as contend-_ . 


ed for the defendants, the plaintiff was bound to make out that he 


had before’the suit made à demand for possession. It is true that | 
under. Exhibit’ , the last lease: granted by the predecessér in title 
of the plaintiff,. the tenancy Wid not absolutély determine on the k 
expiry-of the term. of three years fixed, as according to the fuitlier : 


provisions’ contained in the’ instrument the _tenant’s possession , | 
amounted to éhat of a. tenant at-will. It would seem that according i 


to the English Law (see Woodfall’s Landlord and Tenant, 12th Edn.; > ; 


p. 240, {6ot-note K.) a plaintiff suing: to eject a person. who held under,” 
a tenancy-at-will has to show that béfore the issue of the writ 
there had been a’ d&mand for possession’ or something equivalent 
ther eto, though according to, Rain Lal Patak v: Devia Nath Patak, 


(i, -6.'R.-23,.C. 200) and the cases therein followed, it would seein. : 


that ‘in “this country the suit itself would be deemed a sufficient 


demand. “Be this as it may, in the ‘present case the lessor died. & 


few days after the expiry of the term of 3 years and . by- his death 
the “tenancy-at-will which came@‘into existence on the expiry -of 


` 


t 


that term became determined: See James v. Dean where Hldon ` i 
L. ©. laid down that: in the casés‘of a tenancy-at-will the getiéral `” 
doctrineris' that the death of`sither party determires the ‘will.’ 


(8, Revised- Reports, “p.-185).- Demand for possession PELOTE, sult i 


was, therefore, unnecessary ‘here in LaDy view. ~~ 


t 4 ee Oa 


Ap: secon appeal aa angi is 5 dismissed, with costs. 
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IN. THE HIGH COURT OF JUDIGATURE AT MADRAS, 


Present :—Mr. Justice Shephard apd Mr. ‘Justice Daviés, 


Kannu Pillay ws o >~ Appellant* (Plaintiff). 
A . e 
Chellathammal and others... Respondents (Defendants 
. j >. 1,2 and 4). ° 
Will-—Construction-—Absolute bequest—Restraint upon alienation, 
A olsuse in a will imposing a restraint upon elienation qous not nallify the 
effect of a clear; absolute and unconditional bequest tg the daughters of the testator. 
Second Appeal fron»the decree of the District Court of Tin- 
nevelly in A, S. No. 159 of 1898 presented againstthe decree of 
the Court of the Additional District Munsif of Tinnevelly in O, 8. 


No, 282 of 1897, ° 


. Where after reciting that be had large“ self agquired” pro- 
perties and his wife and two daughters were his only heirs, the 
testator vested all his properties in his two daughters “ so as to 
be enjoyed by them for all time to come and with all rights of owner- 


Kanun Pillay 
Y Å‘ 


Chella.» 
thawmal. 


ship, but directed in the last clause that the two daughgers should © 


enjoy the properties in equal shares hereditarily from son to grand- 


son and ‘so on from generation to generation, the question was. 
whether the daughters took an absolute or only a qalified estate.. 


The plaintiff, a nephew (brother’s son) of the testator, contended 
that it-was only a limited estate that was conferred upon ‘the 
daughters and sought to set aside the alienation made by them to 
the 8rd defendant in the case. In support of this. contention he 
relied on the clause imposing a,restriction upon their powers of 
alienation. ; 

The District Munsif and, on appeal, the District Judge held 
that the intention of the testator was to confer an absolute estate 
npon the daughters and that the restraint upon the alrenation was 
for the benefit of the daughter’s children. They were also of opinion 
that the suit was premature and dismissed the plaintiff’s suit. 
Hence the appeal. 

P. E. Sundara Aiyar for appellant, 


V. Kr ishnaswami Aiyar and K. Srinivasa Aiyangar for rd 
respondent. 





ES; A. 40 of 1800, . 29th January `' 000, 
a 


Eanan Pillgy 


Ye 
Chella- 
themmal: 


s>” 


k ; © 
Pachiakitti 
Ddaiyar 

Vv. 


Panchanada `` 


Patten 


District Munsif of Shiyali j in O. S. No. 278 of 1897. 
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MB: Ramakrishna Aiyar for Ist and ae ie 


The Court delivered: “the following |. : 


“at P Fe iw 


JU DGMEN T:—The gift, to the dnightors ec contains clear por 


_ of inheritance.” ‘The clause forbidding alienation cannot neutya~ 


lize the effect of those words. The claim of the testator’s heir wab; 
therefore, properly dismissed, . 


The second appëal is dismissed with boats 


ive 





eaninsoanuan an 
< 


_IN THE HIGH COURT OF J UDICATURE at MADRAS. 
` Present’:—Mr. Justice Shephard’ and Mr. Justize Boddam. 


* Pachiakuiti Udaiyan on ie Appellant® (Plaintif) js 
v. “3 
-. Penchantida Pattén and. another’ .. . Respondents: { Ist and 
PEE Gert ae E S C = 2nd Défendunta).” 


Divit P, oceluré Codey’ 8. 43-—Suit, to recovdr properties sold—Diemiseat of suit 
Faiture of consideration Suit to recover money paid, 


Whaia anit to rdcover properties purchased under a stile dred was dismissed 
on-the a Gund that the salo deed had beén superseded by a’ later agreement, and 
a gait” was Subsequently brought to recover the purchase money ad for failare of 
consideration stipulated for :— ` 


Held, that at tHeeime of the previous guit, the hecessity for making the present 
claim could not have been anticipated and that S. 43, Civil Procodare Code, wia no 
bat to the suit. : 

Second Appeal from the deéciee of the District Coutt of 
Tanjore in A. S; No. 339 of 1898 reversing the decree of the. 


* 
n a 


The plaintiff paid the first defendant Rs: 617 and ee to 
purchase certain lands from him for'Rs: 1,000, A sale deed was. 
drawn up on December 21, 1893, but the Ist defendant evaded, 
registration of the document. They subsequently arranged that a 
new sale deed should be execiited for Rs: 681-8-0 and that some of 
the items comprised in the first sale deed should be omitted from 
the new one: This tiew sale deed was executed on April 10, 1894 ; 
but at the time fixed for the. #egistration of this document, the old 
document -was.registered and the new one was left unrégistered. 
'The plaintiff brought a suit to recover the properties sold on the 


BiA: 288 of 1899; “Toth Mateji 1900; 
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footing of the-first .deed, but the suit Was .dismisséd in two Courts Bs arene 
ou the ground that thedeed had been superseded. This suit was ae : 
brought-for the recovery.of Rs. 617 and interest. thereon nee to Panohanada 


. Patten boar 
the 1st defendant without any .considoration. 2a 


‘The District Munsif allowed the plaintiff’s suit, but on apnea! 
the District Judge was of opinion on the authority of the ruling in 
Subbayya v. Venkatesappa I. L. R, 6, M. 52, dhat the plaintiff who 
ought to haye known of the supersession of .the sale deed; having 
brought his previous suit upon a false cause of action could not 
now fall back upon ‘the tgue one and that S, 43 C, P. C. barred the 
presént. suit. © Hence ‘this appeal. . 

“ney Seshagiri  Aiyar, K. RTIRA Raghava Aiyangar and 
BS, ‘Raghava Aiyangar for appellant. | m 
P.N: Sivaswami Aiyar for 1st ‘yespondent, 
The Court delivered the following 3 


ea JUDGMENT; We ‘think the Acting District. J es was 
wrong in holding that the casé was barred by S., 43 of the Civil 
Procedure Code, Lhe plaintiff when suing for the possession of 
thé land for which hé had admittedly pafd the money he now 
`- Seeks to recover, could not have anticipated. the necessity whi eh now 
arises to claim the repayment of his purchase money and, he 
therefore, could not be expected to claim it in that action. 


The Acting District Judge having disposed of the case upon 
this preliminary point alone, we must reverse his decree and 
remand the case for ee ‘according: fo law. Costs to abide 
and. follow the event. Ss | 





IN THE HIGH COURT OF JUDICATURE. AT. MADRAS. 
Present :-—Myr. Justice Shephard and Mr. Justice Benson. . 


Rayilu roe vee > sæ )6 Appellant * (Cir.-Petileoner). 
Narayana Pathe sabes ... Respondent (Petitioner). 
_ Mortgage decree—Decree- for sale—No order ebsolute—Judgment-debtor’s knowledge Rayila i 
of intended sale—No objection— Waiver. Patter 


“y, e 

Although en order absolute for sale of mortgeged properties is in strictness Naiayang > 

necessary, where the judgment-debtor was aware of the intended sale and even Patter, 
appiieg for an-adjournment of it,-but didnot ones till after it had taken place :—’ 


ee et ee 


a Aa A, A..O: 89-0f 1899, = Mab Novcmber 189 


i Rayilas. -oe 


Bamulo 
Ve 


. Gowrachan- 
dra Gajapsthi 


Narayana 
Deo. 





o 
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m Held, that the dlo could not Yo sot aside especially .as there.was no wee 
_ damage. a6 
- Appeal -from ° the ordet of. the ibaa J adge’ 5 Gourt of 
Palghat i in A. 8. No, 846°of 1898 presented against the order of 
„the Court of the District Muïsif of Palghat in M, P. N 0: 2827 oP 
Te in the matter of 0.8. No. 212 of 1896. aon 
K. P. Govinda’ Menon,fer appellant. eo 
C. Krishnan for respondent. i 
The Court delivered thë following `` e` 
JUDGMENT :—No doubt theré ought, in strictness; to be an 
order absolute for. sale before the order for sale is passed and if 
the objection had been taken before the sale took place, it might 
have prevailed and thé’ aoe nade might have ‘remedied the 
defect; ~ |e oS 
_' Here,- however, the judgment-debtor Waited although he 
kad notice of the intended sale and actually applied for'an adjourn- 
ment of it. Under these circumstances, we do not think he ought 
to be allowtd to object to a > defect by reason of which he does not’ 
allege | that he has suffered. “We must reverse the order of tha 
Subordinate Judge and restore that of the District Munsif with 
costs here and in the lower appellate Court. * 


& 


= -+ . o 





e 


IN THE HIGH COURT OF JUDICATURE AT MADRAS, | 
Present Jia J ustics Subrahmania Syer a aid Mr. eerie 
Boddam. ae 


| Samulo and another me ne . Appellante” (Otr.-Petra.. 
pe 10 and 18). 
v. w 
*.Gowrachandra Gajapathi Narayana 
`! Deo dnd others “+... af Respondente: 


Appeal—Order passed in execution—-One of many questions raised, determination of; 
_ Final order. - 


" Whiare the question cf mema profits having been reserved Tor detormidation i in 
the course of exéoution; an issue as tothe joint or‘ several liability of- the verious’ ' 
defenderts-was left: undecided along. with:it and an: order in execution. appointing 


2A. A, 0.80 of 1898, 7 07 UE "33rd October-J899. 
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commissionér for.the determination of mesne profits also declar@d: that.the defend- gemalo 


ants should be jointly and severally Hable for the amount :—~ ; ‘ v. 


"Gowrachan 
_ Heldpthat the-declaration need not be appeal dd Sait immediately, but might dra Gajepathi 


be, objected to in the Appeal againgy the final order passed i in execution. : “Deg, 


, Quaere, whether the portion of the order declaring joint and several liability. was 


š all an order relating to exeontion withia the meaning of 8. 244, C. P. 0. , 80,86 to 
+ 


be appealable by itself apart from the fival order. . * 


Appeal from the order of” thë District-Court of E Ganjam at 
Berhampore in E. P. No. 48 of 1896 in O. S. No. 8 of 1894. 
P. R. Sundaræ Aiyar for appellants. « 
The. Ofg. Advocates General (F.  Bhashyam P for 
respondents. 
| The Court delivered the following 


. . JUDEMEN T :—The first question. is- Whether the decree makes 
all the defendants jointly liable for the ‘whole of the mesne profits. 
We think having regard to the judgment that this is not so. The 
4th i issue distinctly raises the question as to the amount recoverable 
from. each and in deciding that i issue, ‘the District Judge says the 
amount ‘of profits will be reserved. for «decision in exepution — and 
nothing more. This tends to show that the ‘question whether each 
were liable to pay. the whole or a part. was not before hfs*mind, 
Moreover the conduct of the parties. ‘throughout these proceedings 


shows that they have considered the question uf undetermined by 


the decree. The next question raised is whether there can now be 
any appeal as to the liability of the defendants to pay the mesne , 
profits jointly and severally : : an order having been made, in March 
1897, in these proceedings and not having been appealed from, it is 
argued that if cannot be gone into upon appeal on the final order 
passed i in execution as it is a decree which could have been appealed 
against.. We are not prepared to say without further consideration 
that this decision was a determination of a question arising in 
execution and relating to the execution:of.the decree so as.to have 
been appealable in itself apart from the final order. Even however 
assuming that it could have been appealed ugainst if appears to us 
to be the determination of one of the questions which had to be 
determined before the particular application for execution could be 
finally disposed of.- No authority „has been cited to. show that in 
such.a case the party affected -by::such partial determination is. 
bound at once to. appeal and is not entitled to.wait for the final 


Bamulo 


v. 
Gowrachan- 
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e decision ‘and ré@jsé -the quéstion of the propriety of the order: in 


appeal against that. decision. By analogy. with cases in ordinary 


a i ae decrees where parties are at liberty to appel against predminary 


Sornavalli 
Ammal 

v. 
Muthiah 
Sastrial, 


order, e.g., for accounts, etc., or. to rais the question in the appeal 
against ‘the ‘final “décree’ we see no reason why a similar course 
should not ‘be permissible į in cases such as this: If the question of, 
balance of. conveniefice is to be considered, it is all i in favor of the 
view we take. Our attention ‘has been. called to a recent unreported 
case S. A. 1459%f 1898, but it is doubtful - if that is reconcilable 


with Sankaralinga Mudali y. Ratnasabhapatt Mudal, I L. R. 


21 M., 824. However thai may be, the reasoning upon which that 
case goes does not apply to the present , case. 


On the merits, we think, clearly the appellants, aire, 9 not. liable 
for the mesne profits of more land ‘than ‘they have Tad} possesšion 
of respectively? No reason is ‘given for Holding that theyare all 
Jointly and severally liable for the) mesne ‘profits of, the. whole of the” 
lands in question and as throughout’ it is admitted that théy ` each 
severally held separate portions ‘of the lands mentioned in ‘their 
written stétements they can only be held liable for the moshe” 
profits, i ip respect thereof. | i 

We must, therefore, modify the order, of the lower Court and 
male the.10th defendant liable for Rs. 8680 and the 18th defendant, 
for Rs. 160, instead of the amount mentioned in the order, The 
appellants are, entitled to be paid their costs by the respondents j in- 


` this and the lower appellate Court., 


IN THE HIGH COURT OF JUDICATURE AT MADRAS.” 


Present : —Mr: Justice ` Subrahmania Aiyar ` and Mr. Justice 





` Davies. i l 
- Kornavalli Atamal and others ... Appellants* (Plaintiffs). 
v po . 4 
` Muthiah Sastrial p oe .” Respondent (Defendant). 


4 


Limitation Act, Abt. 113 -Specific performance—Contract— Award—Suit upon, tho F 


awar d—Limitation. 

Amaward is not a contract; vor & suit ‘to recovér - immoveable ` ' propertied 
adjudicated by an- award a suit for: specific performance of a contract ice -thd 
meaning of Art, 113 of the second schedule to the Limitation Act. ee oe 


%S-A-195 of 1899. 0 eS a wet -" 22nd February 1900,- : 


~ 


“e 
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~ JA sùit to recover immoveable vets to which the plaintiff: ‘betiime “entitled Sprnavalls -, 
-virtue of an award, is governed either by Art.144 as being a suit for possession of poe 
immoveable property,or by A Art. 120 as beitig a spit to enforce an award for, which Muthiah: 
no special period is preséribed by the schedule (the Court being, inclined to prefer Sastrial. 
the former view ){ andin dither view a suit ao five yoarg attarthe awgrä i is not 
-barred by limithtioti, -7 


Second Appeal from the. deite of the: District Co: ck 
Madura in. A. S.No. 506 of 1898, „presented against the decree 
of the Court of, the, Pao Munsif:of Madura in O.S. No: 650 of 
1897. .. > . 0 

_ This was a sat ba Tecover immovealle properties awatded to 

the plaintiffs by. the arbitrators to whom the dispute between the 
parties had .been referred. ‘The property originally belonged to 
one.Subbammal and ‘was settled- hy her. in- specific shares 
npon her ‘surviving.daughtér and the daughters of a deceased 
daughter, The defendant was the husband of one ef these grand- 
daughters’ of Subbarimal. The defendant’s: wife died: and then 
disputes arose between the husband and the sisters as-to the title œ 
and enjoyment of the properties. The matter was referred to arbi~ 
‘tration, and the arbitrators awarded the property to the plaintiffs, 
The'defendant brought, a suit to set aside the award.and failed. 
Now theplaintiffs sought to recover the properties more than three, 
byt‘less:tlan ten, years after the award on a plea of limitation. 
The District Munsif thought that Art. 116 was‘pplicaple, but’ that 
even+if Art., 113: was applicable: the „plaintiffs were entitled to 
deduct the time spént,in defending the ‘suit to set dside-the award. . 

On appeal the District J udge was of opinion that Art, 113 
was applicable and, dismissed the ee suit, ` Hence this ° 
apnea : 

. Pail. ‘Sicaewams - Atyor for PO R. Sundara ` oes and 
K. Srinivasa Aiyangar for appellants. 


+ 


OV. Krishiaswami Aiyar for réspondent. 


The Court delivered the following 


J UDGMENYT :-—The- award in this.case adjudged to the plain- 
tiffs certain immoveable property, to recover which the present suit 
48 brought, The date of the award-is-7th-July 1893, and. this suit 
was instituted on the 15th of November 1897. The District Judge 
held the suit was barred by limitation, as the article applicable was: 
118 of, the. second Schedule of the Limitation. Act. That article 


Sornavalli , 


å mmal 


Ve 
- Muthish. 
Sastrial, 
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provides for suits for specific performance of a contract, and allows 
only 8 yearsfrom the date fixed for the performance and in case 
no date is fixed when the *plaintiff has nofice that performance is 
refused. We thay note in passing thatş:if the article is applicable, 
the J udge’ s decision is defective; as he does not state from which 
period limitation began to run in this case. We are, however, 
unable to agree with the Judge that the said article 113 is applica- 
ble to the present casa, This is @ suit for the recovery of land, 

the title to whith was declared in plaintiffs’ favor by the award. 

The award does not provide for the execution of any instruments 
between the parties, or the performance of any conditions prece» 
dent to the plaintiff’ enjoyment of the land—in other words, the 
plaintiffs acquired under the award a complete title to the land- on 
the date of the award and were entitled to take possession thereof 
from that dates In these circumstances, the suit clearly appears to 
us to be,one falling under Article 144, for the possession of im- 
moveable property, and is within the 12 years’ time allowed by 
that article. Even if the suit be treated as one to enforce the terms of 
an award, the only artigle applicable is No, 120 for suits-for which 
no period of limitation is otherwise provided and the suit is within 
the 6 years’ time allowed by that article. Our attention has been 
called to Sukho Bibi v, Ram Sukh Das, I, L.R., 6 A., 268, where 
asuitfor money urfler an award was held to be virtually a’ suit 
to have the award specifjcally enforced and’ was governed by 
„article 118, and the same article was held applicable in a sımilar suit 
in Raghubar Dial v. Madan Mohun Lal, I. L. R, 16 A., 3, 
although the reasoning in the latter case appears to be incon- 
sistent with that in the former. In the first place, it is difficult 
to see how a suit for a sum of money can in any light be regarded 
as a suit for specific performance. In the next place, we think a 
suit to enforce an award cannot be treated as a suit to enforce a 
contract within the meaning of article 118, as the term contract 
there must be understood in its ordinary sénse. Itis true that 
S. 30 of the Specific Relief Act directs that the provisions of 
chapter IT of that Act shall apply to awards. It cannot on that 
ground be contended that awards are contracts, because it would 
have.to be similarly contended that directions in a will of -codicil to 
execute. a particular settlement, which are: included in the same 


nection, are also. contracts, which would be absurd, No-dowbt,‘an. . 
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award: springs :out, of an agreement: to submit tosarbitration, but ma 
mma 


the award itself is a decision of the. arbitrator binding upon the v., 
parties as a decision.’ The observatiéns of the Lord Chancellor tee 
reported at 1.-Swanston 54eand of ' Lord Justice Tufngr, 7 De Gex en 
M & G, 817, do not, m our opinion; ‘go so far as to declare.that in 
England an award is a contract,- They merely show that the juris- 
diction of the Courts, of Equity i in enforcing the specific performance 

of the provisions ‘of-an award rests onthe ground that the award is 

the outcome of the contract. to refer to.arbitration® It appears to 

be on. this principle. that S. 30 of the Specific Relief Act so. fat 

as it relates, to awards has been. ‘enacted. However this may be, 

the authorities cited afford no warrant for our construing the term 


n * contract” in article n as comprehending an award. 


a 


We must, therefore, ‘reverse the decree of the District J ge: 
as the -suit is not, barred by- limitation ‘and remand the appeal for 
hearing and disposal with reference to the other questiéns. raised 





& 
in the case. Costs will abide ane follow the. result, _ Me 

ET og RA Pua oe ar 

“IN THE HIGH COURT oF J UDICATURE AT MADRAS. 
Preserit- —U, AS White, Chief Ji usticg and Mr. Justice Benson. 
Subbataya Aiyar . ip 3 : dist ‘Appellant (Petitioner), 
ane Ww: as ey K ` z o ae aay a : eas i 
Srinivasa Raghavaiyangar ` .... Boapaadlant sigh, oi 
: sE, . (Counter-Petitioner} 
e. ` . Assignee-Plaintif. 

Mortgage iow ee-—-Deeree for sale—Order by consent that an item should be sold last— ‘Subbaraya 
sagas of decree—Sale of the itom—Irvegtarity, oe 2 f Riy p 
‘The assignee of a decr ee takes i it subject to all R T or limitations attached Srinivasa 

--Raghavaiyan- 


kor it ooo : e a a 
8 
. Whore after a decree for ale an order Wats passed with'the consent of the’ decree 
holder that the item of pro perty in the hands of one of the aaea etala should” 
be sold last :— ae ee ae ee N the GS 


GT's 


' Held, that the order was pinding-npon-the assignee of -the decree’.and that ‘the ` 
sale of that property . in PARANDA of ire terms.of the order was invalid and | 
should be seb aside. 


, 
~ +o w Fi , 


Appeal from the order of the District: Court of Tanjore i in a 
0. No. 489 of 1898 presented against, the order of. the Subordinate.. 


*C. $f S. A. 53 of 1899, - ee es Sth Pobiúiry 1900414273 
I ‘ 
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Subboraya- .-Jdudge’s Court of _— it M. P. No. 748 of 1898 in O. `S. No. 22 


ae 


Srinivasa 


Raghavaiyan- 


gars 


-of 1896. i . ° 


' This is an application to set aside a sale of certain properties in 
execution of% decree for sale. Subsequent to the decree for sale 


‘the petitioner requested the Court to sell the property in his hands l 


last on the allegation that the property had been subsequently mort- 
gaged to him with possession; and an order was passed in terms of'that 
petition without any objection by the decree holder. The counter- 
petitioner who took an assignment of the decreg brought this very 
property to sale without first proceeding against the other mort- 
gaged pr operties. Hence this — to cancel the sale in exe- 
cution. 

The Courts below teld that the decree-holder’s consent to the 
order was ‘a matter of favour and that neither such consent, nor the 
order ‘of the Court passed in pursuance thereof was binding upon 


the transferee. Hence this appeal. 


V. Krishnaswamt Aryar for appellant. 
R. Kufpusami Aiyar for respondent. 
'- -TheéCourt-delivered the -following 


` JUDGMENT :—In this case the respondent is an assignee of a 
mortgage decree, elhe 9th defendant to the suit put in a petition 
asking that a certain item (Item No. 2) of the property described in 
, decree should be sold after “the other items on the ground that item 
No. 2 had been mortgaged to him and was in his possession, An 
order was-made by the Court with the original decree-holder’s con- 
sent in the terms of this petition. The original decree-holder 
afterwards assigned his decree to the respondent. Item ‘No. 2 was 
afterwards ‘sold by the respondent in contravention of the terms 
of this order. The respondent takes the decree snbject to any 
equities or limitations .attached to it. He is in no better position 
than the original decree-holder. We think the sale must be set 
aside on the ground that it was in contravention of an order of Court 
‘which the Court was perfectly: competent to make. The appeal will 
be- allowed with costs here and in the Court below, a the sale of 
item No. 2 will be set-aside. 


Z 
. ? 
Mpa a e nae S Bona aeaii 
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IN THE. HIGH COURT: OF JUDICATURE 4T MADRAS. 
Present :—-Mr. Justice ae ae Aiyar and Mr, Justice 


Davies? z 


Subrahmania Chetti ù.. es Appellant® *( Plaintiff). 


Ve 
Sattaya Pathan and others ... Respondents (Defendants). 


Civil Procedure Codé, 8. 268—Uncertified adjustments—Tiginsfer of a, bond in satis- Subrah- 


faction of a decree—Validity of assigumnent~Transffr of Property a 8. 135— Che iat 


Consideration paid—Assignment from debtor to cr editor. 


S. 258 of the Codæ of Civil Procedure whioh provides that adjustments not Satiaya 


certified to the Conrt should net be recognised has reference only to proceedings in 
execution between parties to the decree. 


Where a bond debt due to.the judgment-debtor was assigned to the decree-holder 
in satisfaction of his decree and this adjustment og the claim was not cartified to 
the Court under 8, 258 C. P, C :— 


Held, that in a snit upon the bond it was sat open to the delators who were not 
parties to the decree to rise any objection to the assignment on the ground that 
the adjustment in pursuance of which the bond was transferred had not been duly. 
certified. 

Section 186 of the Transfer of Property Act bas no application to assignments 
made by debtors to creditors in satisfaction of a dybt and no que&tion as to the 
amount of money paid for the assignment arises in such cases. 

es 

“Second Appeal from the decree of the Subordinate Judge’s 
Court of Tanjore in A. S. No, 804 of 1898 presented against the 
decree of the Court of the District Munsif of Mayavaram in O. S. 


No. 195 of 1897. : 


The plaintiff obtained an assignment of the plaint hypothe- * 
cation bond in satisfaction of a decree debt and brought this suit 
against the executant of the bond and his sons for-tlie-recovery of 
the debt. The defendants pleaded first that the bond itself had no 
consideration and secondly, that the plaintiff had paid: no- considera- 
tion for the assignment.. It was also contended that.the sons were 
not. liable. 

The District-Munsif found that the bond had no sauaderauon 
and that the adjustment. of .the decree not having been certified to 
the Court,.the transfer was for no consideration. Hoe further. held, 
that the son’s shares were not liable. 


On appeal the Subordinate Judge said that he saw no reason 
to. hold that the bond had no serie but agreed with the. 


ETENA A Niel a asn ainsi ee 


Q'A. 232 of. 1899. . Tth, March..1900, 
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Subrah- | District Munsif that. the aseignment śshoulď-be held'to have been for 


mania 


Chetti no consideration as the adjustment for which the assignment was 

Sattaya made had not been certified. He, theroforey dismissed the. appeal 

Pathan. without goige? in into: the other questions in the case. -Hence this 
appeal: 


K. Brintoasa Aryangar for appellant. 
R. Subrahmatia , Aiyar for Ist, 2nd and 4th respondents. 


a Tho Court delivered. the: following 


J UDGMEN T :—Onethe Subordinate Judgets finding that-there 
was consideration for the bond A, the flaintiff was entitled to'é 
decree on the assignment to him of that bond without refer ence to 
the question whether there had been an adjustment certified ünder 
S. 258 of the Code of Civil Procedure. That section has reference 
only. to disputes in execution between parties to the decree. -Here 
the Ist and 2nd defendants. were not parties to the decree.. - The 
assignment having been made by a debtor to his creditor, no question 
of how much was paid for the transfer arises under S. 185 of the 
Transfer óf Property Act new repealed. _ The decree of ‘the lower 
appellate Court is accdrdingly set aside and the appeal remanded 
for -fresh disposal with. reference. to -the other questions raised. 
Costs will abide and follow the result. . 

“iy vad Hien COURT OF JUDICATURE AT MADRAS. 
~.-° Present:—Mr, Justice Subrahmania . Aiyar and Mr. Justice 
Benson. ° l 
prey = j Appellant (Plainiip). 
t 
ae sate aches Naidu and other .. . Respondents (Defendants) 
. Will Bequest—Immoral condition— Validity of bequest. 


Tayaramma `~- 


y. ae 
Bantaran: A bequest conditioned upon the continuance till death of the immoral relations 


swami Naidu, between the testator and the legatee is void and cannot be enforced. 
_Appeal:from the decree of the District Court of Tenan 
in A. S. No. 131 of:1898, affirming the decree of the District. Munsif 
in O. S. No. 239 of 1897. 
--This:suit. was for the recovery ‘of a. house.and movable proper- 
ties aoai to the plaintiff: by one. Appalanarasayya. by.his last 


.- BS. Aa. 284 of'1899, .. 13th Maroh A990. 
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will and testament, . The‘ portion’ of the-wilf rel$tingitó: this- be- eee 

quest ran as follows :—“ Your, husband, Sanjiva Rao having neglect- Seetarama- 

ed yous you have céme. to me and have ever since lived with and ayant Nett 

‘dépended ` upon’ ‘nie ‘and Hayo looked after” my. ‘iniaiA tenance, d&c. 

According to my pleasure and as I have no other wife nor chidren, 

I, of my own free will, bequeath to ` ‘ygu the ibHowing my property 

seresa to be taken and enjoyed by you after my death provided 

you, continue, to wait upon me until then ***?? It was found 

as a fact that the plaintiff had abandoned her husband. and lived“ - 

with the testator as his qoncubine. Taking the will along with this 

fact’ both the lower Courts were of opini on that the bequest was 

‘as much in consideration’ of ‘futuré, as in consideration of past, 
cohabitation and that it was, therefore, invalid (see 'Ayerst ved enkins, 

L. R, 16 E. 9, 275). Hence this second appeal. 


P. R. Sundara Aryar for appellant. 


27 Krishnuswami ‘Agar for Ist respondent, ` a > o 
Cec SHEA ; Bee 
aa “ihe Court delivered. the following : 

J UDGMENT. :—Having regard to` “thesfacts ‘ini arid to: the 
terms of. the will, we think that the lower Courts were eatitled to 
find that the bequest was made conditional on the continuance of 
the immoral relations between the plaintiff and the testator. - 


According to the principle of English Law- which finds expres- 
sion in 8. 114 of the Indian Succession Act X of 1865, sucha, 
‘condition’ renders the bequest void. Weare unable fo agree to 
the suggestion that as the Indiqn Succession Act is not applicable 
to Hindus i in the mofussil, we should, therefore, regard the principle 
to which we have referred as inapplicable to the present case. The 
same principle has, béen followed in S. 25 of the Transfer . of 
Property Actin regard. to the transfers inter uivos, and in the Indian 
Contract Act in regard to contracts both of which Acts apply to 
Hindus in the mofussil. We must, therefore,.take it that the 
principle is applicable.to the present case as a rule of equity and 
good conscience. . The principle that we should follow being in our 
opinion, thus clear, itis not necessary to notice the cases referred to 
in the argument of the: T vakil, -We dismiss` the second 
appeal with costs. : Bp e g pany 


P y ae ee eee ee e a e D 


eRe 4B ae 
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« IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


{Full Bench). 


ee auaad, Mr. Justice Shephard, Mr. Justice Subrahmania 
Aiyar and Mr. Justice Davies. 


Venkatanarasimha Naidu jia ... Petitioner* 
i ° ¢ (lst Respondent 
° l in N. A. No, 142 
of 1898). 


Re petition of Amendment of a decree—Decr ce confirmed on appeal ang second appeal—Court to which 


cake application should be made. : 


Naidu. Where the decree of the Court of First Instance is affirmed on appeal and 
second appeal, the proper Court to which an application to bring the decree into 
conformity with the jadgment should be made is not thé First Court, but the Court 
of second appeal. 6 


Obiter :--Theye may be a distinction between a decree passed on the mere dis- 
men of au appeal and a confirmatory decree.. 


' Application praying that, in the cir cumstances stated therein, 
the High Court will be pleased to amend the schedule attached to 
the decree of the Sub-Judge’s Court at Elore in P. No. 26 of 1896 
SO as to bring it in conformity with No. 91 of 1896 on the file of the 
DistrieteCourt of Godavari and S. A. No. 142 of 1898 on the file of 
the High Court. 


V. C. Seshackartar for petitioner. 


The Court made the following 


* "ORDER :—Shephard, J..—The decree of the Subordinate 
Judge did*not accord with the judgment. There was an appeal to the 
District Judge who confirmed the decree and a second appeal to 
this Court which terminated in the same way. Now it is sought to 
have the decree amended so as to make it accord with the judgment 
of the Subordinate Judge and the question is whether the applica- 
tion for that purpose is rightly made in the High Court. 


The question is narrowed by the decision of the Full Bench in 
Pichuvayyangar v. Seshayyangar, I L. R 18, M. 214, for 
there it was held in a case where there had been an appeal 
from the District Munsif’s decree to the District Judge, that 
it was not competent to the District Munsif to amend his decree. 
The reason of that decision.is that when there has been. a 





20. M .P. 190 of 1900. “14th March 1900, 
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judgment of a-Court of Appeal passed ih accordanæ with'S. 577 of Repetition of 
the Code of Civil Procedure and a decree consequent thereon, it is host nar 
that detree and not tHe original decree Which is tue operative decree Naidu. 

in the case. There may Bea distinction between “afconfirmatory Shephard, J. 
decree and a decree which simply dismisses the app veal. The language 
of the Judicial Committee (Kistokinker Ghosg Roy y. Burroda 
Cunut Singh Roy, 10 B. L. R., p. 114) suggests sfich a distinction and 
‘the ‘distinction has been recognized by the Bombay High Court in 
Bapu v. Vajir, I. L. R., 21B, 549, in a case to wifich 5. 551 of the 
Code -of Civil Procedurg had been applied. - It is not necessary, 
however, in the present case to decide this point because the decree 
of this Court confirmed -that of the District Judge as the latter con- 
firmed that of the Sub-Judge. It appears to me that ‘as the 
Subordinate Judge could not after the decree had been passed by 
the District Court rectify his own decree,so and*for the same 
reasons the District Judge cannot now make the required amend- 
ment. By reference, though not in direct terms the decree of the 
‘High Court confirmed the decree of the Subordinate Judge and 
that decree is the only one now subsisting, and, therefor®, is the one 
which ought to be amended, for it is obviously useless to amend-any 
decree -except that which is to be executed. Forthese reasons, I 


think the application is rightly made to this Court. 
8 

Subrahmania Aiyar, J.:—I concur. E 

>z Davies, J.:—Notice will-issue accordingly. i = 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice eee Aiyar.and Mr. Justice 
Benson. 


Venkatramier - 4 see Appellant # (Defendant). 
met WV, i Ro . : 
Venkata Subramanien __. se Respondent (Plaintif). 


Civil Procedure Code, 8. 43— Specific .performance—Suit disallowed in part—Partial Venkatra- 
failure of consideration—Suit to recover balance —Limitation Act, Art. ani i mier 
of action—Siar ting point. Venkata 
In a‘suit forthe specific performance of'a-contract to convey a house belonging Subrah- 
to.the.defendant and his son, it awas found that the son’s:share was-not bound and manien. 





“8S. Ag1729-0f 1898. - - ` vote ee 12th Maréh-1900-  - = 
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e 
‘Venkatra- > ara division of the hotise was thought inconvenient, the value ofthe defendant's 


mier . share was awarded to the plaintiff. In a second suit for the recovery of the balance 
Venkate _ of consider ation, it having been cgntended that tho „present claim should have beer 
Subrah-  — included in the prgvious suit as an alternative Sa for damages :— ' 


manien. À 
Heid, that tke cawses of action in the two suite were ‘different and beet 5, 43, 


Civil Proceduro Code, had no application to.the case. 


Held also, that the cause of acġion for the present claim arpse when it was finally 
determined in the first Sait, that he was not entitled to get ike son’s share, and thet 
the suit having beeu en Reo ea years of that re was not barred by 
limitation, e e 5 

Second Appeal from the decree of the Subordinate Galles of 
Negapatam in A, S. No.:219 of 1898, "reversing the-decree of 
the. District Munsif of Tiruvadi in Q. S. No. 269 of 1897., 


V. Krishnaswami Agyar : for 2nd and 3rd appellants. 
C. Ramachandra Rao Sahib for respondent, 
The Court delivered the following .. 


- JUDGMENT :—The decree of the Subordinate J aige is right. 
The questions argued before us for the appellants are, (1). that the 
suit is basred by S. 43, Uivil Procedure Code, and Z that it is 
barred. by limitation., i - 


The defendant agreed to convey certain property belonging to 
him and his son tq the plaintiff. Disputes having arisen before the 
 conveyancé was executed, plaintiff sued for specific performance 
and got a decree in pursuance of which the price was fully paid 
and a conveyance was executed. The plaintiff not having been 
given possession sued for possession. It was then found that the 
sale did not bind: the son’s interest inthe property and that though 
the plaintiff was entitled to possession of the father’s share a 
division ought not to be effected on the ground of the inconvenience 
attending the division of the house. Plaintiff was awarded the 
value of the defendant’s share, and the present suit is to recover 
the balance of the price paid on the ground. of failure of consider- 
ation to the extent of son’s share. 


7 It is contended by the appellant that the suit should be 
regarded as one for damages for breach of the contract to convey 
‘and that, if so, plaintiff should have sued for the damages as an ~ 

“alternative relief in the suit for specific performance and that.§,.48, 

Civil Procedure Code, is therefore a bar to the present suit, . The 


: a 
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contract to sell having been specifically enforced no question as to Venkatrs- 
its breach arises, and the suit is really one for recovery of money ee 
considération for which has failed, as stated above, ‘The cause of 9 ™*** 
action, therefore, in this suit is entirely different froh that in the menien. 
suit for specific performance and §, 43 has no application. As to 

the question of limitation the Privy Counci? Case of Hanuman 
Kamat v. Hannan Mandur,I. L. R. 19, C. 123, is a clear authority 
against the appellant. The failure of consideration must be taken 

to have occurred when it was found in the suit for possession that 

the plaintiff was not entitled to recover the son’s share. The present 

suit is within 3 years from that date, and is, therefore, within 


time under Act, 97, Schedule II of the Limitation Act, 
We dismiss the second appeal with coS8ts, 


$ 


The Wade Aat Sonena Aeyorts, l J 


* 





JUDICIAL ‘COMMITTED OF THE PRIVY eC UNCIL. 


Present at the Hearing :—The Lord Chancellor, Lotd Hob- 
house, Lord Morris, Lord ale Lord Robertson, Sir Richard ` 


Couch, ao ° 
Rajah Kotagiri Venkata Subbamma Rao... Appellant* 
e (Plaintif). 


+ v. & . 
Vellanki Venkatranta Rao ...* Respondent 


(Defendant). 


Civil Procedure Code 8. 6283—Ground of review—LDeuve to appeal to Pri ivy Council Rajah Kota- 
Limitation Act, Art. 179—Starting point of lingitation—Amendment of decree— giri Venkata 
Compromise—Ultra vires. toe Eee 
Under the terms of S. 623, C. P. O., no review can be made ofa deoree which was Ve 

right upon the state of facts existing at its vate on the ground of the ere of Vellanki. Von- 


katrama Rao. 
any subsequent event. j 


The final decree of a court cannot be amended by reason of a subsequent com- 
promise. Such compromise can only he regarded asa pro tanto satisfaction of the 
decree. ° 5 

An application for leave to appeal to the Privy Council is not equivalent to an 
appeal and does ndt give a new starting point of limitation for an application for exe- 
cution from the date of its disposal. 

The appellant’s predecessor in title brought a suit to rgcover certain properties 
as heir of one S. and obtained a decree as against the four defendants in the,case on 
the 17th October, 1884. On appeal by defendanta 2 and 3 the decree was confirmed 
by the High Court on July 12, 1886, The 2nd and 3rd defendants put in an applicas 
tion in September of the same year for leave to appeal to the Privy Council ; but the 
2nd defendant and the appellant having agreed that the 2nd defendant should 
pay 9,000 Rs. to the appellant and that the appellant should, in consideration thereof, 
permit the 2nd defendant to continue in possession of a third of the properties, they 
requested that the Razinama might be made a decree of Conrt,that the decree might 
he amended as per Razinama and that the application for leave to appeal might bg 
dismissed. The High Court passed an order in terms of the petition on the Ist 
February, 1888 ; and the decree itself was ultimately amended on the 8rd March 1891 
in terms of the Razinama. In 1891 the appellant finding that the amended decree 
left nothing to be executed against the other defendants in the case, petitioned the 
High Court to further amend the decree soas to leave her rights as against them 
undisturbed, and this application was refused, On un application to execute the 
decree against the respondent, the representative of the first defendant in the case: ~ 


Held, that the order for the amendment of the decree dated Ist February 1888 was 
ultra vires and had no existence either in favor of or against the defendants who were 


#28th of J une 1900, 
a ` 
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Rajah Kota. not parties to the application, that, as against them limitation ran from July12, 1886, 
Sate a the date on which the High Court passed its confirmatory decree, and that more than 


Rao 3 years having elapsed from that date, the application for execution was barreg 
Vellanki Vene . Appeal frqm a decree of the High Court ‘of Madras of Decem- 
katrama Rao. ber 1, »1896\reversing the decisions of Mr. J ustice Parker and the 

Subordinate J udge of Ellore. 


J, D. Mayne fy appellant, l ° 
J. H. A. Branson‘for respondent. 
Their Lord8hip’s judgment was delivered by Lord Davey :— 


The delivery of the judgment on thigappeal has-been delayed 
at the request of the respondent’s solicitors, In the first instance 
the respondent’s counsel desired to draw their Lordships’ attention 
to certain articles. of the Code of Procedure which had not been 
mentioned at the hearing of the appeal, and subsequently a peti- 
tion was lodged for leave to produce fresh evidence, which was 
disposed’ of yesterday morning. 


The facts which have given rise to the present appeal are 
shortly as follows. A suit was brought to recover the estate of one 
Sudarsana Rao, the succession to which opened on the death of his 

' mother, dn 1872. There were four defendants. The second and 
fourth defendants were the widow and (alleged) adopted son of 
- one Suryaprakesa, Rao, deceased, and ‘between them represented 
- one intere8t. The first and fourth defendants by their written 
statements admitted the plaintiff's case. The third defendant and 
°” second defendant contested it. But the interest of the second’: 
-defendant*depended on the alleged adoption of the fourth defend- 
ant by Suryaprakasa Rao turning out to be invalid. The respon- 
-dent was the representative of the first defendant now deceased, 
` That defendant was the natural father of the original plaintiff, which 
to a certain extent may serve to TADA the delay in executing the 
_ decree against him, 
. The: District Judge decided in favour of the plaintiff, and by 
his decrée, dated the 17th October 1884, it was ordered that the 
- plaintifi’s claim bé allowed with mesne profits, and that the costs 
of plaintiff and defendants one and four be paid by defendants two 
and threé; that the fourth defendant be personally exonerated; but 
should he succeed in ‘establishing his adoption and get possession 
of the property of the second defendant, then such property be 


+ 
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liable to this decies; and that subject to this-limitatipn first, second, y Rgjah Kots- 
and third deféndants-be severally and jointly liable to this decree. Sviwema” 


Subbamma 
Thé second and third defendants appealed to the High Court, os 
with the result that on the L2th July 1886, that, Couft confirmed. Abie te 

the decree of the original Court cake dismissed thé appeal with 

costs. ., 
The plaintiff’ died on the'18th August isee, ‘and his widow 
Buchamma was substituted on the record’ as his legal representative, 
Buchamma subsequently died, and her infant daug&ter Subbamma 


(the present appellant) was brought on thé record in her place. 


In September 1886, the second and -third defendants applied 
to the High Court for leave to appeal.to Her Majesty in Council 
against the decree of the High Court. Pending the proceedings 
on this application, Buchamma and the third defendant compro- 
mised the suit as between themselves. And on the. 23rd November 
1887, they presented to the High Gourt a Razinamah petition in 
following terms :— = 

“ The respondent’s widow Rajah Vellanki Buchamma Rao Zamin- 
“ dar Garu, begs to submit as follows :— ° oe Te" 

“ As the appellant has presented a pelition praying for permis- 
“sion to appeal to the Privy Council, and as I am a female and not 
“sufficiently wealthy to defend the suit, I have agreed to the effect that 
“ I should receive from the appellant Rs, 9,000 (wine thousand) now 
‘t paid, exclusive of Rs. 1,000 (one thousand) already paid on account of 
costs, &c., as proper consideration, that the appellant should be in 
“enjoyment of one-third share in the Zamin of the-northern portion of i 
“ Inagadapa estate in suit, one-third share in the houses and the De- 

. © vastanam Dharmakartaship as. usual, and that I should give np my 
“ claim against the appellant, 


‘t The appellant submits as follows :—~ 

“ As I have agreed to the terms stated above by the respondent 
“ widow, most respectfully pray that the petition put in by me pray- 
‘‘ ing for permission to appeal to the Privy Council‘may be dismissed, 
that this Razinama petition may be filed with the records of your 
** Court and that the decree may be amended on the terms hereof,” 


. On the Ist February 1888 the. oo Court made the following 
order on this petition :— . _ & wt 2. ss 


.“ We make the razee set aii in Civil Miscellaneous Potition'N 0. 71 
“of 1888 a rule of Court and accordingly direct that the. decree in 


A 4 
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Rajah Kota; “Appeal No. 40ọf 1885; dated the 12th day of July 1886, be amended 
en “ by omitting the words ‘This Court doth erder and decree that the 


Bag “¢ decree of the Lower Cour’ be, and the same ; hereby i is, confirmed, and 
vlak Vén- “‘ this appes dismissed ; and this Court doth furtber order and decree 
katrama Rao. “* thatthe apħellants do pay to the respondent Rs. 270-8-5 for his costs 

‘tin opposing this appeal, and by substituting therefor the words * It 

'“Canpearing that Rs.» 9,000, exclusive of Rs, 1,000 already paid on 
“account of costs, hag been paid to the respondent as proper consi- 
st‘ Geration, this Court doth order and decree that the appellant do enjoy 
“¢ one-third sharé in the Zamin of Inagadapa estate in suit, one-third 
“c share in the houses and the Devastanam Dharmakartaship as usual, 
‘Cand that the respondent’s representative do give up her claim against 
“í the Qnd appellant.’ ” 


The application for leave to eel to Her Maj esty in Council 
Was thereupon. dismissed. e 


- The actual amendment of the decree in pursuance of this order 
was not made until the 3rd March 1891. As amended the decree 
bore date the 12th July 1886 (the day on which the order was made 
dismissing the appeal n the High Court) and was in the following 
terms :— 


“ Detree.—-This appeal coming on for hearing on Monday, the 2nd 
“ day of March 1886, and having stood over for consideration till this 
“day ; upon perusing the grounds of appeal, the judgment and decree of 
“the Lower Court, and the material papers in the suit, and upon hear- 
‘ing the arguments of Mr. R. Sadagopachariyar, Vakil for the appellants, 
“and of Mr. J. H. S. Branson, Counsel for the respondent; it appearing 
‘t that Rs. 9, 000, exclusive of Rs, 1,000 already paid on account of costs, 
“ has been paid by the respondent às proper consideration, this Court 
“doth order and decree that the 2nd appellant do enjoy one-third share 
‘fin the Zamin of the northern portion of Inagadapa estate in suit, one- 
“third share in the houses and the Devastanam Dharmakartasbip as 
“ usual, and that the respondent’s representative do give up her claim 
“ against the 2nd appellant.” 


It is not easy to understand what jurisdictionthe High Court 
supposed themselves to have to amend their decree in this manner. 
So far as their Lordships were aware the High Court had no 
power to alter its own decrees except under the provisions of 
either section 206 or section 628 of the Civil Procedure Code, and | 


neither of these sections authorize such an amendment as was made 
= : © 
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by the Court. ° Section 206 enables the (jourt to'amend the decree Rajah Kota- 
if it is found to be at variance with the judgment, r if any clerical pan Nene : 
or arithmetical error be found init. ection’ 623 enables any of a 
the parties to apply for a review of any decree on the giscovery of Vellanki Ven- 
new and important matter "and evidence; which wasmot wi¢hin his eae 
knowledge, or could not be produced by him at the time the decree 
was passed, or on account of some mistakes or error apparent on 
the face of the record, or for any other safficient reason, It is 
not necessary to decide in this case whether the latter words 
should be confinedeto reasons strictly ejusdem generis with those ` 
enumerated, as was heldin Roy Meghraj v. Beeyoy Gobind Burral 
and others, L. R, 1 Calcutta, Ser. 197. In the opinion of their 
Lordships, the ground of amendment must, at any rate, be some- 
thing which existed atthe date of the deeree, and the section does 
not authorise the review of a decree which was right when it was 
made, on the ground ç of the happening of some subsequent event. 
It was, however, easy to point out the inaccuracies of the Gecree as 
amended, ` It does not dispose of the appeal of the second defend- 
ant, who was also appellant, and it stated circumstances as appear- 
ing to the Court on the 12th July 1886 whieh were not at that date 
existent. A plausible explanation of the extraordinary order made 
by the High Court is that it was really based on an agreement 
between all the parties to the litigation, including the first, second 
and fourth defendants as well as the third defendant wio made the 
compromise to which effect was given by the order. But no such 
agreement was proved or even suggested at any stage of the pro-" 
ceedings which followed the amendment of the decree, and neither 
the order of the Ist February 1888.-nor the amended decree is 
expressed. to be made by the consent-of any party other than the 
third defendant, nothing of the ‘kind is to be found in the 
Record or Proceedings before their Lordships nor was any sugges- 
‘tion of the kind made at the hearing’ of the appeal. It is tov late 
now for- their Lordships to listen to, any suggestion of such an 
agreement, even if-it could regularly be put in evidence in the 
execution proceedings and the case must be dealt with on the 
footing that no such agreement existed. 


Buchamma on 4th August 1891 petitioned the High Court to 
further amend.the decree so as to establish the compromise, without 
disturbing the rest of-it. This application wasrefused, on the ground 

f ; 
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Rajah Kota- 


giri Venkata ® 


Subbamma 
Rao 


Y. . 
Vellanki Ven- 


katrama Rao. 
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that the amendygent was made in accordance with the compromise,. 
and in terms of that compromise. Their Lordships ¢re unable to 
agree with the view so expressed, The petijion asked only that 
the Razinama& might be placed on the fles of the Court, and the 
decree mondd accordingly, 2. e., so as to give effect to the com- 
promise between the appellant and the third defendant only. It 
was no doubt erronedus in ‘asking for any amendment of the 
decree, and the only orfler which should have been made on it was 
to make the Razingamaa rule of Court, and stay all further proceed- 
ings on the decree against the third defendant except for the 
purpose of enforcing the compromise. 


In the meantime and on the 28th January 1891 Buchamma 
filed an application for execution of the original decree of 17th 
October 1884. In the column headed “whether any appeal was 
“preferred agafnst the decree,” it is mentioned that an appeal 
was preferred and the decree of the Lower Court was confirmed, ` 
“thereupon application for review having been made review order ` 
“was passed on Ist February 1888.” The petition sought 
possession oftwo-thirds „of the estate with mesne profits. All four 
original defendants or their representatives were made parties to 
the application. The present respondent claimed that the appli- 
cation was barred by limitation. The third defendant relied on the 
compromise. And the fourth defendant in addition to the defence 
of limitation averred that he was not a party to the “ review order” 
mentioned by plaintiffs, and it did not affect him. The second 
defendant offered no opposition. 


This application has come before the Courts no less than five 
times and various judicial opinions have been expressed. When 
the case first came before the -District Judge he had not before him 
the amended decree, and he held that the application was barred 
by limitation, three years having elapsed since the date of the 
appeal decree in 1886. On appeal the amended decree was 
produced, and the case was remanded. On coming again before the 
District Judge, he held that the time for limitation ran from the 
date of the order of Ist February 1888 and decreed execution for 
two-thirds of the estates and mesne profits.. On appeal to a single 
Judge, Mr. Justice Parker concurred and dismissed. the appeal. 
The learned Judge seems -however to have thought that the. appli- 
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cation for leape to appeal toHer Majestyin Councipstayed proceeds Rajah Kota- 


giri Venkata 


ings on the décree whigh is clearly erroneous., Ont a second appeal Snbbamma 


by the epresent respogdent to the High Court on the ground that 


Rao 
‘T. 


the amended decree grantseno relief against the first défendant, the Vellanki Yon- 


Court set aside the order of Mr. Justice Parker an#¥ dismissed the 


katrama Rao. 


execution petition. . There was in fact (they deld) nothing in the 


decree that can be executed against that defendant. 
+ 


There is now an appeal to this Board. Their Lordships have 
had great difficulty.in unravelling the tangled skein of these pro- 
ceedings. The whole difficulty has been occasioned by the terms in 
which the order of 1st February 1888 and the amended decree were 
drawn up. Mr. Mayne argued that there was no final decree or 
order until that order was made, and consequently limitation only 
then began to run against his client. .He is at once met with the 
difficulty that the amended decree which he seeks to’-have executed 
gives no relief against the respondent. It is difficult looking 
to the terms of the amended decree to accept his suggestion that 
the two together form the final decree. The amended decree 
clearly is intended by its terms to be a substitution fdr the whole 
of the appeal decree. But in truth the appeal decreg of 1886 
required nothing to complete it, and when closely examined 
Mr. Mayne’s argument rests on the erroneous assumption that the 
application for leave to appeal to Her Majesty “in Cowncil by the 
second and third defendants operated as a stay of execution against 
the other defendants and required to be got rid of to make thee 
appeal decree complete or operative. In fact he treats the applica- 
tion for leave as equivalent to an appeal. 


Their Lordships have come to the conclusion that the order of 


the lst February 1888 so far as it directed an amendment of the 
decree was ulira vires and had no operation either in favour of or 
against the defendants who were not parties to that application. 
Or (in other words) they must regard it as an order made only for 
the purpose of giving effect to the compromise and not as adding to 
the decree but as pro tanto satisfaction of it. The original decree 
(as confirmed on appeal) therefore remained in force against the 
other defendants and might have been executed against them, and 
on the other hand they are entitled to the benefit of limitation as 
from the date of the appeal decree, -— 


Rajah Kotas 

giri Venkata 

Subbamma 
Rao 


Vv. 

Vellanki 

Venkatrama 
Rao. 


Chinnammal 


_ Ws 
_ Athinatha 
Iyengar. 


a 
Ld ‘ Z 
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* Their Lordships will therefore humbly advise Hh Majesty that 


the appeal be dismissed. They would gladly relieve the appellant 
from the costs as the whole difficulty has been occasioned by the 
form in whith the order of 1st February 1888 was drawn up by the 
officers of thà High Court. But on the most favourable view to 
the appellant she and her predecessors have remained idle and not 
enforced their decuee while’ the period of limitation has been run- 
ning, and their Lordships cannot deprive the respondent who, they | 
hold, is right obhis costs. The appellant will pay the costs of the 
appeal, but may set off the costs’ of the respomdent’s petition for 
the admission of fresh evidence. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :-—Mr. J ustice Shephard and Mr. Justice Benson. 


Chinnammal and others ... Petitioners* (Respondents). 
Vv. 
Athinatha Iyengarand another. (Counter-Petitioners). 
Civil Procagure Code, B. 810-A— Mortgage decree—Execution sale—Appeal. 
S. 310-A of the Code of Civil Procedure is applicable to sales in execution of 
mortgafe “lecrees. l 


No appeal lies against an order passed under S, 310-A.+ 


Civil Revisiowpetition under S. 622 of the Civil Procedure Code 
from the order of the District Court of Tinnevelly in C, M, A. No. 3 
of 1899. | 

Property having been sold in execution of a mortgage decree 
to a stranger, the judgment-debtor applied under 8, 310/A, Civil 
Procedure Code, to have the sale set aside on payment of the 
amount mentioned in the section. The District Munsif granted the 
application, but on appeal the District Judge overruled the objection 
that no appeal lay and held that S. 310/A-had no application to 
sales in execution of mortgage decrees. Hence this civil revision 
petition. 

T. Rangaramanujacharvar for petitioners. 

Counter-petitioners were not represented. 


* C. R. P. 248 of 1899, 24th April 1900. 


+ Nore.--This case and Bashtir-ud-din v. Jhori Sing, L L. R. 19 A., 40 deal with 
the question of appeal where the purchaser is a stranger. . But in regard to cases 
where the decree-holder himself is the purchaser, see Srinivasa Ayyangar y. 
Ayyathorat Pillai, I. L.R. 21 M., 416.—Ep.: 


o 
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The Cousp delivered the following - | Becca 
JUDGMENT :—Fallowing Tirumal Rao. Syed Dastaghiri... ¥. . 

Miyah,1. L. R. 22 Ma 286, we must hdld that the District Judge Iyengar. 

was wrong in the view thateS. 310-A of the Code desnot apply to 

the case. The District Judge had no jurisdicti¢h. We} must 

reverse the order. . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
è +$ 
Present :—Mr. Justige Shephard and Mr. Justice Boddam. 


Kalavathal and others ..,. i ... Appellants* . 
(Defendants). 
a ° 
Thiruppathi Pallavarayan and othérs e. ¢ Respondents 
R (Plaintiffs). =æ 


Limitation Act. Arts, 120, 125—Alienation hy widow—Guit to declare alienation not Kadavathst 


linding—-Reverstoner not next entitled to possession—Limitation. 
- Thirappathi 
Where a reversioner who brings a suit to avoid an alienation by & Widow is not Pallavarayan, 


the person entitled to possession of the property if the widow died at the date of 
the suit, the article of the Limitation Act applicable to the suit is not 25, ,but 120, 
anda suit brought more thau 6 years after the dute of the alienation is therefore 
barred. 


Second appeal from the decree of the Sibordinate Judge's 
Court of Trichinopoly in A. S. No. 291 of 1897 modifying the decree 
of the District Munsif’s Court of Srirangam in O.S, No. 404 of» 
1895. ` e 


A widow and her mother-in-law divided the family properties 
between themselves and they made alienations of some of their 
properties, The reversioner brought a suit to have declared that 
the division and the subsequent alienations were not binding upon 
bim. The defendant pleaded that the suit was governed by Art. 120 
and was, therefore, barred, having been brought more than 6 years 
after the date of the alienations. He contended that Art. 125 was not 
applicable as the person entitled to possession on the death of the 
widow was not the plaintiff but her mother-in-law who was living. 


The Courts below overruled this contention and held that Art, 
125 governed the case; the District. J ae put it on the ground 





#8. A. 281 of 1899, 16th Mareh 1900, 
a 
B 
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Kalavathal _ that the mothey-in-law hawing been a party to uk transactions 
E now impugned, fhe reversioner next entitled could cldim the benefit 
' Pallavareyam.-of Art, 125, Hence this appeal. 


V. Kr ishnaswami Aiyar for appellant. 


’ ee 


i Foseph Satya Nadar and A. D. Zaccheus for 2nd respondent, 
The Court deltvered the following r 


JUDGMENT : We are of opinion that Art. 125 does not 
apply to the suig, because the plaintiff would not have been entitled 
to possession if the widow had died at the time of the institution of 
the suit, It follows that the suit is barre? by limitation pag ought 
to have been dismissed. 

The appeal is allowed with costs throughout. 


hl eRe erry A A, 





= IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
= ` Present :—Mr. Justice Subrahmunia Aiyar and Mr. Justice 
Benson. 
Kathappudayan 
v.. 


Muthappudayan - 


o oes) Appellant* (Plaintif). 


e Respondent (Defendant), 


Kathappu-  Torts—House-trespass and adultery— Adulter v not pr oved-—Damages— Attempt tocommit ` 
dayan - adultery. = 


Ve 
Muthappu- 


a Where a a for damages for house-trespass and adultery was dismissed on the 
ayan. 


. ground that though the motive of the trespass was adultery, yet adultery had not 
actually been committed:— ` 
+ 


Held, that the plaintiff was entitled to damages for house-trespass and tha! the 


intention to commit adaltery ose be taken into consideration in assessing the 
‘damages. «© =.. ~ i 


Sembie, that a mere attempt to commit aanliep is not an actiohable rane apart 
ie the house-trespass. 
~ Second Appeal ‘from thé decree of the District Court of Salem 
in A. S. No. 302 of 1897 presented against the decree of the Court 
" of the District Munsif of Salem i ini O. Ss. No. 673. 


ar ` This action was brought to recover, compensation on tho ail: 
gation that the defendant trespassed into the plaintifs house and 
comuitted.adultery with his wifé. ~The defence was that no adul- 

. _tery was committed. The lower Courts: found that soon afterthe 


t= 





_* BUA. No, 259 of 1899. 12th’ Màrch 1900. 
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defendant se the plaintiff’s house, the plaintiff secur od the Kathappu- 


outer.fastenife of the front. door of the house afid raisod a ery See ase 


it M akeni pu- 
dayan, 


immediately so that the defendant had hardly time to commi 
adultery. On this finding both the courts dismissed tpe plaintiff's . 
suit. Hence this appeal. á -S ° 


` P. S, Sivaswami Aiyar for appellant. 
T. V. Seshdgiri Aiyar fer respondent. ` e 
The Court delivered the following 


` JUDGMENT >The District Munsif found that the defendant 
entered. the plaintiff’s kouse without ‘his consent, and during his 
absence with intent to commit adultery with the plaintiff’s wife but. 
that no adultery was committed as the defendant and plaintiff's wife 
' were surprised almost immediately. He dismissed the suit for 
damages on the ground that no adultery was committed. On appeal 
the, District Judge agreed with the District Munsif that adultery 
was not committed and dismissed the appeal. He did ‘not find 
whether or not the trespass: was committed, nor whether such trespass 
would by itself be .a.ground for damages. 


® 

If the house-trespass with intent to commit adultery found by 
the District Munsif was true, we are of opinion that a case for house- 
trespass. existed apart from the question of any actual adultery, 
The intention to commit adultery is a circumstarce to be taken into 
consideration in assessing the amount of damages for the tort. (Cf. 
Merest v. Harvey, 5 Taunton 442). This view of the case does not 
appear to have been presented to the lower. courts, but the facts 
were alleged from the beginning as constituting the plaintiffs case, 
and we think the lower courts erred in ignoring the plaintiff’s right 
to damages for the trespass even though he failed to prove the 
alleged adultery. We must, therefore, set aside the decree of the 
District Judge and remand the appeal to him for disposal in the 
light of the observations now made. We make no order as to costs - 
in this second appeal as the plaintiff did not present his case to the 
lower courts i in’ tig ad now urged before us. - 


In the ‘view we have taken it is not necessary Tor us i decide 
the other’ question urged. by.the appellant’s-vakil that the plaintiff 
would be entitled to damages for: an attempt. to commit adultery 
apart-from the question of house-trespass. “No authority has heen 

A de 


Kathappu- 
dayan 


Mathappu- 
dayan. 


Mah@oga 
Aiyar 
+ 


Y. 
Rajam Aiyarı 
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sles to support the contention. Insuch a case damages would 
“seem not to be rqoverable if regard is had to the thedry on which 
the actions for criniinal conversation were formerly allowed in 
England ; ang eyen if that theory i is not well’ founded we should, 
in the ahsence. gf any authority or clear principle i in favor of such & 
view, hesitate to hold that a mere attempt would amount to an 
actionable wrong. ° ‘ 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_ J 
Present :—Mr. C., A. White, Chief Justice, and Mr. Justice 
Benson. 


Mahalinga Aiyar m -,. Appellant* (Plaintif). 
V. ° ' 
Rajam Aiyer ; -Respondent (Defendan H: 


Act XVIII of 1850--Magistrate acting without jurisdiction*-Injury—Suit for damages 
—-Bona fide belief in jurtsdiction— Dismissal of complaint—Order for compensa+ 
tion -to accused Warrant to arrest and bring complainant te hear judgment. 
No suit can be maintained against a Magistrate in respect of an act done by 

him in his Judicial capacity, which though beyond his jurisdiction, he yet believed 

in good faith he had jurisdiction to do. 

Semble, that a Magistrate has no jurisdiction within the meaning cf Act XVIII 
of 1850 to issue a warrant for the arrest of the complainant to hear the order award- 
ing compensatign to th8 accused. feyen v. Ram Lal, I. L. R. 12 A. 115, dissented 
from. : i 


- Second appeal from the decree of the District Court of Tri- 
chinopoly ix A. S. No. 123 of 1898 presented against the decree 
of the Court of the District Munsif of Tricanepoly in O. S. No. 
273 of 1897. 


{ 
The plaintiff brought a complaint against one Umamaheswara 


Aiyar under 8. 30 of the Indian Telegraph Act, alleging that the 
latter had wrongfully detained a telegraphic message addressed 
by him (the plaintiff) to his son-in-law and had not delivered it 
in time. The defendant, a Sub-Magistrate, to whom the complaint 
was made ultimately acquitted the accused and awarded compen- 
sation to him. The complainant was asked to appear before the 
Magistrate on the day fixed for pronouncing judgment, but he 
did not appear and the delivery of judgment had to be postponed 


~ ES, A. No. 107 of 1899, Sth March "1900. 
© 
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twice on i a of his non-appearange. The Magistrate issued a A aueines i 
warrant forĝis arrest and in the judgment delifered by him he* a 
sentenced the complainant to seven days’ imprisonment in default of Rajam Aiyar. 


payment of the comp ’nsation awarded, 7 è 


This suit for damages was brought by the complainant against 
the Magistrate, and the grounds upon which damages were claimed 
- were (1) that theeissue of warrant was illegal, nnd (2) that the award 
of imprisonment in default of payment shtuld have been passed 
after the return of a warrant of distress, and that poth were beyond 
the jurisdiction of the Magistrate. Both the Courts below held 
that even admitting the*irregularity of the two orders, they were 
not beyond the jurisdiction of the court and dismissed the plain- 
tiff’s suit. Hence this appeal. 


C. Mahadeva Aiyar for appellant. 


The Ag. Government Pleader (C. Sankaran Ne@ir) for respon- 
dent. 5 


The Court delivered the following ° 


JUDGMENT :—In this case the District Judge has held that 
the Magistrate was protected by Act XVI¥I of 1850 on the ground 
that acts done by him were done in the course of a proeesding in 
which he had jurisdiction, and he adopts the construction of the 
Act which appears to have been adopted by the Allahabad High 
Court in Teyen v. Ramlal, I. L.R.,12A.115. If it®were neces- 
sary to deal with this case on the ‘footing on which the Dis- 
trict Judge dealt with it, we should have to consider carefully 
whether we were prepared to place the same construction onthe 
word “jurisdiction” as used in this enactment (Act XVIIT of 1850) 
‘as that adopted by the Allahabad High Court. As at present 
advised we should be disposed to hold that the act of issuing the 
warrant was not an act within the jurisdiction of the Magistrate 
within the meaning of that word as used in Act XVIII of 1850. 
Dealing with the case on the assumption that the order for the 
issue of the warrant and so much of the order as awarded a term 
of imprisonment in default of payment before any warrant of 
distress had been issued were made without jurisdiction, we 
entertain no doubt that the Magistrate in good faith believed 
himself to have jurisdiction to do the acts complained of. 


In his evidence the Magistrate explains in detail the grounds 
® 


è ; é : 
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Mahulinga on. which he believed he had jurisdiction: phos, we have’ 
z Tog ‘the fact that tie District Judge took thé same Hew: of the. 
Rajam Aiyar. legal] powers of the’ Magistrate as the Magistrate himself did, - 
and was of pinion that both the acts complained of were acts 
done within the jurisdiction of the Magistrate. In this state 
of things and in the absence of any evidence whatever to show.. 
that the Magistrate’ was a¢tuated. by any indiyect or sinister 
motive, it is impossible #0 come to any ‘other conclusion than that he 
in good faith believed himself to have jurisdiction to do the acts. 
complained: of. ° "Applying the test suggested py this Court in. 
Ragunada Rau v. Nathamunt Thathamayyangar, 6 M. H. C. R. p. 
423, to the facts of the present case, we are clearly of opinion 
that, assuming the acts to have been done without jurisdiction, the 
Magistrate bonafide believed that he had jurisdiction and-that con- 
sequently he is protected bys Act XVIII of 1850. We think the 
second appeal should be dismissed with coste. | 


rt 
— »® 








IN THE HIGH COURT OF JUDICATURE Ai’ MADRAS. | 


Prasant :~Mr. O: A.. ae Chief J mene and Mr. Justice 
Davies, 


- + 


Manikapalli Ramayya ... | see Appellant = (Plaintif). 
° v, Si 


Chinna Rangayya and another ... Respondents Doaa. 


senai Transfer of Praperty Act, S. 58—Praudulent transactions—Misjoinder of parties and 
amayya 


a causes of action- Attachments by differentepersons in execution. of. diferent Merrees 
Chinna Ran- -Suit to cancel both. l i 
gayya. 7 


Where a transaction is not a mere cloak but a real transaction for valuable 
consideration, there cannot be said to be want of good faith within the meaning of 


the words in S. 52 of the Transfer of Property Act so as to make the transaction 
voidable under that section. 


Two different persons obtained decrees against the same person and both 
attached a certain property a5 his in execution of their respeotive decrees. A third 
person put in a claim to the attached property ander 8. 278, Civil Procedure Code, as 
against one of these attachments and the claim was dismissed. In a suit to set 


aside the attachments by both the creditors and to have it declared that the property 
belonged to the claimant :— 





* §, A. 299 of 1899, . 16th March. 1900, 
@ 


, 
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Held, that t suit was not bad for misjoinger of parties or canses of actign Manikapalli 
Rnd that it wag maintainable in that form. oe ae M ‘und v. Sarosh E. R."Ramayya 


Kama, L. L. R, 28 B. 266, flowed. A ipsa ian: 
Second appeal ffom the decree of the District Cowrt of Bellary 8°77" 

in A. S. No. 119 of 1898, affirming the decree ef the Count of the 

District Munsif of Bellary i in Q. S. No. Tal o: 189f. 


Two decree holders of ethe” "sathe peréow attached a certain 
property as their judgment-debtor’ s property. The present plain- 
tiff put ina claim in the one case under S. 278, Civil Procedure 
Code, The claim? having been dismissed, he brought this suit for 
cancellation of the attdchments and for a declaration of his title to 
the property. The property originally belonged to the defendant's 
judgment-debtor, but had been purchased by the plaintiff from him. 
The defendants raised inter alia two pleaf, viz. s (1) that the sale was 
fraudulent and had no consideration, and (2) ‘hat ‘fhe suit was bad 
for misjoinder as two distinct suits should news been brought a 
against them. : p 

The District Munsif held that there was no misjoinder, but dis- ` 
missed the suit on the ground that though there was waluable con- 
sideration to the extent of Ks. 400, the consideration was grossly 
inadequate and there wasin his opinion sufficient: evidence to 
show that the sale was not prompted by good faith. The District 
Judge agreed with the Munsif in dismissing thé suit og the ground 
that the conveyance was fraudulent, and was also of opinion that 
the suit was bud for misjoinder also as only one of the suits could 
be laid under S. 283, Civil Procedure Code. Hence this appeal. 


. P. R. Sundara Atyar for appellant. - 
ee) Gopalasamé Aiyangar for Ist respondent. 
Se The Court delivered the following . p 


a UDGMENT: :—-On ‘the facts found, we dò not think that 
the sale to the plaintiff by Hanumanthappa was a fraudulent trans- 
action within the meaning of S. 53 of the Transfer of Property 
Act. It was genuine to the extent of Rs. 400-at least, and the 
Ree was that a creditor of Hanumanthappa’s was paid off to that 
) amount (See Rainasainia Pillar v. “Adtnarayana ‘Pillas, I. L. R, 
20 M. ,.465). “Wer ‘also think’ there was no inisjoinder in:this matter 
agreeing with ‘the: ‘Munsif. We agree with the decision in Raghu- 

° z 
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ei meth Mukund v. free. K. R. Kama, I. L: R., 23 B. a and follow- 
v ing that we hold Ẹhere was no misjoinder here. The fesult is that 
a Ran- we reverse the decrees of the Courts below and declare plaintifi’s 
title to the phint properties and cancel the attachments made by 
the lst @efendapt.” The lst and 2nd defendants must pay the 

plaintiff’s costs throughout in proportion to the value of their res- 


pective properties. eè ° ° ° : 





IN THE HIGH COURT OF JUDICATURB AT MADRAS. 


Present :—Mr, Justice Shephard and Mr. J ustice Davies. 
Raghava Charry me ... Appellant* ene): 


e V 
Oriental Life Assurance@ompany. Respondents De fondants), 
Raghave Inswrance Conia — Agent T, to pay percentage of premitms—Delermi- 
Charry nation Of agency—The right of agent—Duration of right-— Presumption, 


. V. 
Oriental Lift The defendants, an Insurance Company, and their agent, the plaintiff, agreed tht 
Assurance 


Company. the plaintiff was to receive for every policy taken ont through him 10 p. c. on the 


first premium amd 5 p. c. on the succeeding ones, The plaintiff whose servicos as 
agent had been dispensed with Dy the company now brought pug suit to recuver his 
percentage & premiums which had accrued due :— 


Held, that if the contract was to continue the payments even after the determi. 
nation of the agency, the proper suit was not for the recovery of an instalment as if 
ha were, an assfnee of the premiums but should be for the recovery of damages, 


and that where there was no aitch specific contract the presumption was that the 
payment of the percentage was intended to continue only so long as the agency 


continued. ô 


Appeal from the decree of the High Court of Judicature in the 
exercise of its ordinary original civil jurisdiction in C. 8. No. 100 
of 1899. | 

BR. F. Grant instructed by Grant and Greatoree for appellant. 

John Adam. instructed by Short and Roll for respondents. 

The Court delivered the following 


JUDGMENT :—The allegation on behalf of the plaintiff is that 
he was engaged as agent by the defendant company on the terms of 
receiving for every policy taken out through his instrumentality 10 per 
cent, onthe first premium paid and 5 per cent. on every subsequent 





2N. A. No. 42 of 1899, . —- Blast Marek 1900, 


-4 
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, „q Charry - 
the latter percentage as long as the premiums contifined to be paid, oe 


irrespective of the cogtinuance betweensthe parties of the relation a 
of employer and agent. Uvder the alleged contract the plaintiff Company. 
seeks to recover a small sum, which, as he says, ‘hagaccrued due to 

him since the determination of the agency and with regard to the 

- future he prays for a declaration. Assuming ‘that the contract was, 

as he alleges, I think the plaintiff has altogether mistaken his remedy. 

If he is entitled to anything, it is damages which he ought to claim. 

Itis notas if he Were the assignee of the premiums payable by 
policy-holders. There is no reason why his claim for remuneration 
wrongfully withheld should not be adequately compensated in 
damages. 


But has the plaintiff succeeded in proving the alleged contract? 
On the defendant’s side there is really no evidence a8 to what were 
the terms of the contract with the plaintiff. Thereisa bare letter 
of engagement written on behalf of the company and no more. No œ 
witnesses were called for the defendant and so the plaintiff is left 
to tell the story uncontradicted by oral evidence and u%checked by 
documents. Even with these advantages the plaintiff does not,prove 
the case, for he does not definitely say what of were agreed upon 


premium. Thefplaintifi’s case is that the defendant + aera to pay Raghava 


~ 


between him and Mr, Hooper. The letter (exhibit A) is of no im- 
portance for it was not a proposal made to thé plaintiff and was not 
referred to either by him or Mr. Hooper at the interview. Nor do 
the answers to the interrogatories help the plaintiff because they do- 
not relate to the particular agreement made with the plaintiff. 
There remains only the course of* business: between the parties, and 
that indicates nothing more than an agreement acted upon as long 
as the agency lasted to pay the percentage abovementioned. There 
is nothing to show that it was agreed to make these payments after 
the plaintiff ceased to act asagent. On the contrary the reasonable 
inference is that the periodical payments of 5 percent. were intended 
to secure the continuance of the services of the plaintiff. This being 
the nature of the contract it may be that there was an implied under- 
taking by the company to allow the plaintiff to continue his services 
and thus earn his commission, and therefore the question arises 
whether the defendant was justified in dismissing the plaintiff. The 
learned Judge has found that the plaintiff received a bribe for mak- 
ing a fayourable report as to the death of Govindappa, and the 
c 
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‘Cha 
a of his duty as atent,to make such enqniries, as he was directed to 


eee make, The evidence as tohe circumstancesunder which he went 
Company. to Chingleput*tends however to prove that the prosecution of 
. enquiries was Wart of the duties undertaken by him as agent. It is 
not shown that he sas paid for this service, and it is not to be 
supposed that unless he had? been a anb-agent he Would have been 


sent. 


Raghava | efinding is iris fa by the evidence. ` Tt is said that\t was not part 


In our opnfion there was enough ground for the company to 
disconnect itself from the plaintiff, and, therefore, the plaintiff cannot 
complain of any breach of contract, . The appeal is, therefore, dismiss- 
ed with costs. The memorandum of objections is also dismissed 





with costs. 
s ` 
Ed megeen ergene nannan 
= IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
è Present :—Mr. Justice Benson and Mr. Justice Moore. 
Ramanna and another ... . Appellants* (Defendants 
ry e . 
° g a Wii 1 and 2). 
v, 
Sitdimma and others ... . Respondents (Plaintiffs 
= 3 and 3rd and 4th Defend- 
: . ; ants.) 
ioe ai Civil Procedure Code, Se 25— Suit in District Court— Disposal on preliminary point 
Sitaramma. —Reversal-—Remand—Transfer to Subordinate Court—- Ultra vires. 


Under S, 25, Civil Procedure Code, a District J udge has no power to transfer a 
suit pending  befure him to a Court subordinate to his own, Sakharam v. Gangaram, 
I. L. R. 13 B., 654 followed. 

a “Where on appeal from the decision of a District Judge on a preliminary point, 
the decision was reversed and the guit remaaded for disposal on the other issues, 
aud the District Judge transferred the suit for disposal to a Subordinate Judge and- 
himself heard an appeal against the decision s- | 

Heid, that the transfer in addition to being ultra vires of the District Judge 
under 8, 25, C. P. C., was illegal also on the ground that its effect would be to make 
the High Court a Court of First Appeal with regard to one point and a Court of 
Second Appeal with regard to others, 


Second appeal from the decree of the District Court of Viznga- 
patam in A, §. No. 302 of 1898 presented against the decrec of the 
Subordinate Judge’s Court:of-Vizagapatam in O. S. No. 6 of 1894. 


* S. A. 417 cf 1899. Ti l 27th March 1900. 
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P. aR, Sundara Atyar for appellants. , Ramanna 
i e y. 
V, Krisimaswami Aiyar for Ist and 2nd respohdente. Sitaramma. 


The Court deliveyed the following*® : 


JUDGMENT :—The District Judge received a mass,of evi- 
dence, oral and documentary, and dismissed the caf as barred by 
limitation, On first appeal to the High Cour} this finding was set 
aside, and the case was sent båck for trial ky the District Judge. 
The District Judge referred certain matters to a commissioner who 
sent a report. After the receipt of this report, the* District Judge 
transferred the case to the Subordinate Judge for disposal. The 
Subordinate Judge tried the case and a first appeal having been 
preferred to the District Judge, the suit now comes before the 
High Court on second appeal. We must hold that these proceed- . 
ings have been throughout most irregular. Under S, 25 of the 
Civil Procedure Code, the District Judge was not entitled to trans- 
fer the suit to the Subordinate Judge even before the trial had 
commenced (Sakharam v. Gangaram, I. L. R., 13 B. 654), and it ¢ 
was of course a most objectionable course to pursue to decide 
one issue as a court of first instance, and when the*finding on 
that issue had been set aside by the High Court, to send dhs case 
for trial to the Subordinate J udge and hear the remaining issues as 
a Court of appeal. The effect of this irregular procedure has 
been that, while the High Court decided one issue as a Court of 
first appeal and was able to interfere on points of fact as well as 
of law, it is now called on to decide the remaining issue in second » 
appeal. We must hold that ever y thing that has been done in 
connection with the trial of this* suit from the time that the report 
of the commissioner was submitted to the District Judge is null and 
void as having been done without jurisdiction, and we must 
consequently set aside the order of the District Judge transferring 
the case to the Subordinate Judge and all subsequent proceed- 
ings, and direct the District J udge to restore the case (O. S. 
No. 6 of 1894) to his file in: the state in which it stood at theo- 
date of the transfer to the Subordinate Judge and proceed to try 
it on the merits. All costs incur red subsequent to the order of 
remand by the High Court will ee and follow the result, 


ie 





Samiya 
Mavali 
Y, 


- Meenamimal. 


“ 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
Present Ar. Justice Shephard and Mr, Justice Subrahmania - 


Aiyar. .. i 6 s 
Samiya Mavali ... ...Appållant* (7th Defendant). 
o 
Meenammal z Kann a . Respondent ( (Plaintif). 
Specific Relief Act, 9. 42— stit for cancellation of document—Declaration—Consequen- 
tial relief —Court Fees Act, 8. 7, cl. 4 (c)~—BStamp 


A suit for the EE of a document is not a syt for mere declaration 
without consequential relief and is not incapable of gelation. 


Such a suit falls within the terms of S, 7, cl. iy(c} of the Court Fees Act, 
and the. court-fee ought to be calculated npon the amount at which the plaintiff 


values the relief sought. 


+ ` 
_ It is only whgre the subject-matter of the appeal is not the same as that of 
the suit that theeappellant.can, under the penultimate paragraph of the section, 
put a valuation different from that adopted by the plaintiff. 


Second appeal from the decree- of the Subordinate Judge’s 
Court of Negapatam in A. S. No. 405 of 1897 presented against the 
decree of the District Munsif? s Court of Tirvadi in O. S. No: 498 of 
1895. 

a Krishnaswami Aiyar and P. Subbaya Mudaliar for 
appellant. 

PR? BR. Sindara Atryar tor CET 

The Court made the following 

ORDER :—Two points have been taken with reference to the 
Court-fee stamp payable in this case.. 


` JYtis said that the subject-matter i in dispute is one, the money 


value of which it is not possible to estimate, and itis said that the 
decree for’ which .the plaintiff asks is a .declaratory decree only 
without any consequential relief. 

On this latter point, we are referred to a case in Karam Khan 
v. Daryat Singh, I. L. R, 5A, 381, in which it seems to have been 
ruled that a suit like the present forthe cancellation of a document 
is a suit for a declaration and not a-suit. in which substantive relief. 
is asked for. The report of the case is extremely brief, but, if it 
was intended to hold that the law, as understood. before the Specific 





*S, A. 15910of 1895, 8th November 1899. 
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Relief Act came into force, was altered, by 8. 39 o that Act, we Saniya 


Mavali 
are unable gto agree “ae the decisiow: } “a v. 
e Meenammal, 


On the other gpestion, as to the possibility of valuing the 
subject-matter, thereare saveral cases of this court tleciding that a 
valuation is possible (Naraina Putter v. Aya Putter, 7 M. H. 
C. R. 3 72 and Parathayt v. Bankumunt, J, L. R. 15 M., 294). 
The only questiðn is which psovision ôf the Aoi applies to the case. 
We think S. 7, iv(c) must be taken to apply. The case is 
therefore, one in which the valuation given by the plaintiff is the 
valuation to be a€cepted. It is suggested that in the 7th defend- 
ant’s appeal he may depart from that valuation, although the 
subject-matter is identical. This construction of the Act would 
lead to such anomalies that we are unable to acceptit. The refer- 
ence to appeal in the last paragraph But one of the sub-section 
may well apply to the case, in which the subject a the appeal is 
not co-extensive with the subject-matter of-the suit, in which case - 
it would be unjust that the party appealing should be bound by e 
the original valuation. 


In the present case the plaintiff valued the subjéct-matter at 
Rs. 800 and we direct the Conrt-fee stamp to be paid accaydimgly on 
or before Monday next. 





ai 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice Benson, 


Venkatanarasimhulu and ethers a Appellants 
 (Judgment-debtors 
and Counter- 


Petitioners), 
v. 
Narasimhamurti and another ... Respondents 
(Decree-holder, 
Petitioner and 
Plaintif). 


Civil Procedure Code, S. 244 & 8u7?—Commisgioner’s fees—Haecution~Apreal— Venkatanatas 
Remedy of Commissioner, simhula 


v 
Narasimha- 
Whore an order directing the payment of a certain fec toa commissioner was murti. 


executed at his instance as if ib wero a decrece and an appeal was filed against the 





* A. A. O. 86 of 1899, 23rd April 1900, 
o 


ė 
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Venkatanara- order granting execution, is is not open to the commissioner to say that S, 244 


i e ; 
ee e(ivil Procedure Code, had no application to the case and that no appeal lays 


ae Either the Pe ree fees should have been ortlered to be paid into Court 
ECSS befcre the commmissicn was proceeded with or the counnisggoncr should briag kh snit to 


vecover his remunerftion. It is not-opon to him ġp proceed by way of execution 


under 8. 244. ~ we es 
Appeal from the, order of the District Court of Ganjam in 


E. P. No. 79 of 1899. . ° | ° s 
V. C. Kesha Chariar for appellant. 


-- K. Subrahmunia Sastri for respondent. : 
The Court delivered the following , 
- JUDGMENT :—We agree that there would be no appeal in 
this case but for the fact that the commissioner set the courtin 
motion as if he were a party to the decree, and, therefore, cannot 
now be allowed’ to turn round and say that his application is not 
made under S. 244 of the Code, The order appealed against is 
clearly wrong. The order for payment of fees to the commissioner is 
* not an order which can be executed at the instance of the com- 
missioner -as if he were party, to.a decree. 
The order ought tò have provided for payment of the money 
into cotir® (S. 897) or it- was “open for the commissioner to sue. 
We must reverse the order as one made without jurisdiction 
and with costs throfighout. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
..- Present':—Mr, Justice Benson and Mr. Justice Boddam. 
Viraraghava Aiyangar ... ` . Appellant *(Plainiif). 
i v i : 
Ramaswami Aiyangar and others... Respondents (1,2 and 3 
Á Defendants). 


Viraraghava Evidence-—Mortgage deeds—Formal proof—Suit for partition—Mortgage of part of the 
Aiyangar properties by futher and brother—Family necessity —Claim to ‘redeem—Changing 


ee character of suit. 
Ramaswanmi <“ 


Aiyangar. - Where no question as to the genuineness of certain mortgage deeds produced in 
evidence was raised, and the only, issue was Low far these documents were binding 
upon the plaintiff :—~ ; e. o w 


# S. A, 1617 of 1998. l 6th April 1900 
® 





i 
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Held, that the documents must be deemed to have been adwitted-for the po-eViraraghava 
poses of the su™ and that Gi objection as to want of formal Poot conid afterwards Aiyangar 
' re i $ sy 5 n YV. 


be raised, e : Ramaswamji 


Certain family proper rėies had been mortgaged by the plaintiff's father and cer- Aivangnr. 
tain others by his brother. The plaintiff who brought, a suite for partition claimed a 3 
share in the mortgaged properties on the ground that he Whe not bound by the 
mortgages. When the Courts found that: the mortgages vere executed for family 
necessity aud that they were binding upon the” pamte, læ claimed in the alterna- 
tive to redeem the lands :— 


Held, that the suit having been for partition, no decreo fow redemption could be 
given, as to do so woulg be changing the whole character of thé snit as originally 
laid in the plaint. è 

Second appeal from the decree of the District Court of Tanjore 
in A. 5. No. 10 of 1898, presented against the decree of the Court 
of the District Munsif of Mannargudy ineO. S. No. 526 of 1896. 

» ' a 


V. Krishnaswami Aiyar for appellant. ° 
T. V. Seshagiri Aiyar for respondent. o 
The Court delivered the following 


JUDGMENT :—The appellant objects that certajn documents 
produced and put in by the 3rd defendant” were not proved. ` This 
is so ; but it appears that they were produced by the deferfdant, a 
purchaser at a Court sale, as showing the title of the judgment- 
debtor whose rights he had purchased and were not objected. to by. 
the plaintiff for want of proof until after decree Went against 
him. The documents were not in fact in dispute. The only 
question in the suit was whether, and to what extent, the plaintif 
was bound by them, and in the circumstances we have no doubt that 
they were admitted with the consent of the plaintiff and their proof ' 
was tacitly waived. We do not, therefore, think that the plaintiff is 
entitled now to object to them, on the ground of the absence of 


technical proof. ; 


The documents are in fact registrat'on copies of old mortgages 
—one of them is dated 1867 and another 1878—and they show thut 
the lands the plaintiff now seeks to include as part of the estate he 
is entitled to partition of, were mortgaged partly by his father and 
partly by his brother when he was manager of the family. It is not 
disputed that, sofar as those lands which are included in the father’s 
mortgage are concerned, the plaintiff is bound: by the mortgage and 


cannot claim partition of them. These are items Nos. 12 to 15 and 
o 


+ 


G k 
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Viraraghavae [8 and 19. So far as the "lands included in the mortgage by the 


Aiyangar 
Ve 


Ranmaswami 
Aiyangar. 


- brother, viz.; - items Nos. 9, 10,11 and 16 ane concerned, it appears 
from the dged that the mortgage was, to œ very large*extent 
at all events, for family necessity, and tle mortgagee’s rights in the 
lands were aftewards sold to 3rd defendant, a stranger, in execution 
of a decree without qlsjection by any member of the plaintif?” s family. 
We, therefore, think*that, with regard to these also, the Court below 
was right in holding that the sale was binding upon the plaintiff and 
he is precluded ftom claiming partition-of these lands. . The plain- 
tiff, however, contends that he is entitled to rede&m the lands. He 
might perhaps have had such a right if he had claimed it, but 
here his claim is for partition, and we cannot change the whole 
character of the suit by giving him a decree of sucha kindnow. We 
agree with the Gourt below that item No. 17 was not shown to be 
part of plaintif€’s family property. We think his suit was rightly 
dismissed.as against 8rd defendant. We dismfss this second appeal 


e with costs, 





x í ` E l > E N 
-The Wawas Law Aonrnal 4A 
e 
r 
IN THE JUDICIAL COMMITTEE OF, THE PRIVY 
i - GOUNCIL, | 
[From the Madras High Court]. 


Present at the Hearing : Lord Hobhouse, Lord Macnaghten, 
Lord Lindley, Sir Richard Couch, Sir Henry De Villiers. 


+ 


Raman Menon and others ` ... Appellants* (Plutntitfs). 
v, l 
Raman M enon sie E Respondent (De fondan t). 


Malabar ATE TI, T of Karnavan—Consent of WYunior Members— Haman 
Custom. + i x ; pee 


In the absence of clear proof of any custom to the contrary, a Karnavan of a ewe 
Malabar Tarwad cannot adopt and bring strangers into the family without the con- Menon. 
sent of the junior members, if any, who may suryive himand become Karnavans of 


the family. l e 
Semble, that a Karnavan is only the manager of the family si camo” alienate 
family property withont the consent, not to be unreasonably withheld, of the 
Anandravansg. 
J. D. Mayne for appellant. i ‘ 
J, H., A, Branson for respondent. , 
Their Lordships’ Judgment was delivered by a 
Lord Lindley :—The question raised by this appeal is whether 
the elder of two brothers’ who were the two Surviving members of 
their Tarwad and the elder of whom was its Karnavan was entitled 
to adopt four persons so as to make them members of the Tarwad 
without the consent ofthe younger brother. The younger brother 
after the death of the elder sued to set aside the adoption. The 
adoption was declared valid by the Court of First Instance, but this 
decision was reversed by the High Court of Madras. The persons 
adopted have appealed from this decision to Her Majesty in Council, 
The younger brother has died since the action was commenced 
and has left a will and the real controversy between the parties is 
to whom the property of the Tarwad belongs. This controversy, 
however, is not now before their Lordships for adjudication. The 


° l # 7th July 1900, 


Raman 

Menon 
Ve 

Raman 


Menon. 


> 
€ > ` 
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sohly question before them Is whether the High Couxt of Madras 
was right in deciding the adoption to be invalid, 


The litigatien is between Nairs in South Malabar and has to 
be decidtd accagdihg to the laws and usages of those persons. 
Those laws.and usages are very peculiar ; some of them are so well 


_established as to be, jadicialty noticed without preof. But others 


of them are still in thaf stage in which proof of them is required 
before they can le judicially recognised and enforced. The Nairs 
‘are persons antongst whém, polyandry is legallf recognised; and 
descent of property through females is acknowledged law. A right 
(and perhaps duty) to-adopt females into the family or Tarwad 
when necessary to preserve it appears also to be in accordance with 
their law. Speaking genérally it may be safe to say that this right 
is vested in the Karnavan or head of the family. This is So stated 
in Strange’s Manual of Hindu Law, Section 408. So far their 
-Lordships are prepared to assume the law peculiar to the Nairs to 
be established and not to require proof in any particular case. But 
beyond this ghey are not prepared togo. The passage ii Strang‘e’s 
Manual does not really mean more’than above stated, There is no 
sacred ‘book or other writing having legal authority, and there is 
no Series of decisions which can be appealed to in order to deter- 
mine the circymstarfces under which and the. costs if any subject 
to which the Karnavan for the time being can adopt strangers into 
the family and thereby. make them and their ‘descendants -heirs to 
its property, Their Lordships are clearly of opinion that under 
these circumstances the burden of proving the validity of the 
adoption made in this case is upon those who assert its validity ; 
and that the only question which their Lordships have to consider 
is whether the appellants haye shown that the adoption in dispute 


_ in these proceedings is in accordance with the law or custom of the 


Nairs. © 


Mr. Mayne in his very able argument drew attention to all the 
authorities bearing on the point and to some previous adoption 
dəeds and to the verbal evidence adduced by the parties in this 
particular case. The authorities and adoption deeds do not really 
come nearly up to what is wanted ; not one of them shows that a 
Karnayan ever adopted a‘stranger into the family without consult- 

o 


ing the other members of it, 


-PART VIIL ] . THE MADRAS LAW JOURNAL REPORTS, © 247- 


' The witnesses called at- the trial’ certainly do not prove artyeRaman 
custom war ranting such an adoption: - The witnefses. called by the oe 
plaintiffs distinctly üegative it, ` Those called by. “the defendant a 
say in chief that the custéin goes this length : but not ong of them 
can give an instance in which he knew it was dong - The witnesses ` 
arethe ninth, tenth and eleventh. The inthe the Raja-of Calicut, 
however, stated "distinctly in’ re-examinatiqn that the Karnavan in 
such a case as that before the Court could not adopt, without the ~ 
consent of his brother unless he was an outcaste*or insane, - Upon 
such evidence it appears to their Lordships that the balance is 
against and not in favour of the validity of the adoption which 
they have to consider. Certainly its validity is far ‘from. being 
established. | wo uae ae eG Pe, E E 


Large as the powers of a Karnayan appear to'be, those powers 
are essentially powers of .management. He cannot gpparently © 
alienate the family property without the consent of the other mem- e 
bers of the family (Anandr avans) although an unreasonable 
' wrongheaded opposition may probably be overruled. His limited 
power of alienation renders it.impr obable that he should have the 
wide power of adoption contended for by the. appellants the power 
t. €, without consulting other members of the family of introducing 
strangers into the Tarwad and making them Heirs togits property. 
Such a power may be essential to the preservation of the Tarwad 
when the last possible Karnavan has been reached, but the posses- 
sion of such a power by any Karnavan who is not the last surviving’ 
head of his Tarwad seems to their Lordships to be unnecessary and 
to be unjust to those members of the family who may survive him 
and become Karnavans in their turn. In the absence of proof, 
it would be contrary to sound legal principles to hold that any such 
power was conferred by any alleged custom. 


Their Lordships are of opinion that the decision of the High 
Court is correct and they -will humbly advise Her Majesty that this 
appeal should-be dismissed. The appellants will pay the. costs; 


- Abboyi 
Naidu 
Ve 
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° IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Present :—Mr. Justice Shephard and Mr. Justice Boddam. 
Abboyi Naidu and others TE App ellants* (Defendants). 


d Ve * 
Ponrangan®nal a ... Respondent (Plaintiff). 
Limitation Act— Father selebt-——Son’s liabilit: tye Same cause of action— Limitation. 


The obligation of the- ‘sen to pay the father’s debt under the Hindu Law arises 


Ponrangam- simultaneously with that of the father and is extinguished with it. 


mal. 


The same periodot limitation is applicable i in both cases, agd when the suit against 
the father is barred, it is equally barred against the gons, 
Appeal from the order of the District Court of South Arcotin 
A. 5. No. 271 of 1899, reversing the decree of the Court of the Dis- 
trict Munsif of Tindivanam in O. 8. No. 327 of 1899 and remand- 
ing the same Por retrial, 
K, Narayana Fao for appellant. . 


P. 5. Stvaswami = for V. Krishnaswant Aiyar for res- 
pondent. l 


The C8urt delivered the following 


JURGMENT :—It is admitted that the cause of action against 
the sons arises on the same day as it does against the father, but 
the obligation, itiş said, is different, and therefore the same article 
of the schedule of the Limitation Act does not apply. In our opinion 
this contention cannot prevail. The obligation of the sons arises 


‘simultaneously with that of the father and is subject to the same 


incidents, so that if by the father’s payment or other act the debt is 
extinguished, the said obligation is also extinguished, 


The position of the sons is analogous to that of a surety. In 
that case it is clear that on the debt being barred against the 
principal debtor the surety has-a good defence. And the same is 
the case in England in regard to the husband’s liability for the 
wife’s ante-nuptial debts, Beck v, Pierce, 23 Q. B. D. at page 821. 
The plaintiff practically contends that she can have a right of 
action against the sons, though against the father she has no longer 
any remedy, This seems to us an absurd conclusion. We allow the 
appeal and restore the District Munsif’s decree with costs in this 
and the lower appellate Courts. 


© #0. M.S. N, A, No. 14 of 1900. Brå Mayel 900. 
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IN THE HIGH COURT: OF JUDICATURE A'R MADRAS." + 
fo , i i , 
Present :—Mr. Justice Shephard and: Mr. J stice Davies. ` 


Chinnappa Mudaliar _.:, he Apperan (De ara: 
vo . . 
Sikha Naickan a we Respondent (Plaintiff ye 
Ryotwari lands—Godvernment channob—Dusemeht—Contrag:—Neghi gence of agent— _ 
Chinnappa 
Damages—Lialility of agent. Mudaliar 


The right which aryot occupying wet Jands inar yotwgri village enjoys, of Sikha - 
taking water from a channel in charge of the Goverament is not aright of easement Naickan. 
but one which originates in a gontract between the Government and the ryot. 


Where the negligence of the servant of one of the parties to a contract results 
in a breach of contract, an action for damages for such breach may lie against the 
principal ; but no suit will lie against the servant for damages caused by his negli- 
‘sence. ` E i š 


Where according to custom the plaintiff’s lands were entfled to a supply of 
water up to the lst May of each year and the Tahsildar closed the channel fifteen 
days too soon, but without any malice or intention to cause harm to the plaintiff :— 


Held, that the plaintiff whose right to the water of the channel was based upon 
a contract with the Government might have had a canse of action against the 
Government, but that he had none against the Tahsil@ar who was only their agent. 


Semble, if the act had been done maliciously, the plaintiff woulé hwe had a 
cause of action againat the Tahsildar. 
Second appeal from the decree of the Distrigt Gaus of Coimba- 
tore in A, S. No. 75 of 1898, affirming the decree of ‘the Court of 
the. District Munsif of Udumulpet in 0.’S, No. 6 of 1897. : 


The plaintiff was a ryot owning lands in Pollachi Taluq and the 
defendant was the Tahsildar. e The plaintiff’slands derived their 
water supply from a channel which was under the control and direc- 
tion of the Government. Whenaryot wanted water he should apply 
to the Revenue Inspector by a petition stating the extent of the 
lands for which water was required and obtain a ticket from him 
authorising. the use of the channel water. In this way the ryot 
irrigated his lands all the year round except for two months begin- 
ning from the 1st May when the channel was closed for the clearance 
of sili and other kudimaramat. In the year 1896 the Tahsildar, 
contrary to the usual practice and the District Standing Orders, 
closed the channel for repair on the 15th April. The plaintiff 
brought this suit for damages on the allegation that the Tahsildar 








#5, a. 442 of 1899, 29th March 1900, 
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~ 
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Chinnappa “zhaliciously and in utter disregard of ‘his duties closed the channel 


udaliar 


Ve 
Sikha 


Naickan, 


and injured his dyops and that he had sustained loss-to the extent 
of 2,500 rupees, . ° 


The defendant did not deny that the plaintiff was entitled to 
the water, but cOntended inter alia that he acted bona fide in the 
discharge of his duties as Tahsildar and that thg plaintiff had no 
cause of action againstehim. 


Both the Cqurts found that the conduct of the Tahsildar. was 
unauthorised and tinjustiftable, but acquitted hineof malice or other 
improper motive. They further held bħat good faith did not 
exonerate him from liability to the plaintiff’s claim and awarded 
Rs. 787-8 as damages to the plaintiff. Hence this second appeal. 


Sir V. Bhashajam Aiyangar and P. 8. Sivaswanat Aiyar for 
appellant, ° 


V. C? Desikachariar and V. O. Seshachariar-for respondent, 
The Court delivered the following | 


JUDGNENT :—It Js found that the plaintiff, a Goa 
ryot, has suffered dámage by reason of the negligence of the defend- 
ant, a Reĵenue Officer of Government, in causing the Government 
channel from which the plaintiff’s land derives its supply of water 
to be closed before*the date on which it ought to be closed. 


` These are the facts found by the District Munsif, and the 
District Judge does not express any dissent. It must be taken 
that there was no malice on the defendant’s part and no intention - 
to harm the plaintiff. -It was part of the defendant’s duty as 
Tahsildar to see that the channel was closed at a certain date, but 
he made the mistake of closing it fifteen days too soon, . 


On these facts the question is whether the plaintiff can main- 


_ tain an action for damages against the defendant. In support of 


the judgment, Mr. Desikachariar contends that the plaintiff’s right 
to the water is in the nature of an easement, and that the plaintiff has 
a right of action against any person who disturbs it. He cites the ` 
case of Kristna Ayyan v. Vencatachella Mudali, 7 M. H. C. R. 60, 
That case appears to us to affirm the very proposition ‘which was 
denied on behalf of the plaintiff and- affirmed on behalf of thé 
defendant. Innes, J.,in-the course of his judgment shows how, 
having regard to the relation betweenGovernment and ite ryote, 
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there can be no question of easement, and places on the footing of eoruiippe 
contract the Tight to aesupply of water which agryot occupying v. 
wet lanfls enjoys. In Ramachandra v? Nar 'ayanasam'i I. L. R. 16 ne 
M. 388, where this case was followed, damag es yere given against 

the ryot on whose petition the diversion complained was made, but 
the ground of the defendant’s liability is not explained. The plain- 
tiffs tight being founded in “contract, it fglléws that in case of 
improper withholding of water he may have his action against 
Government, but he has none against the defendaat by whom no 
legal injury has been committed. He is in exactly the same posi- 
tion as a householder whose supply of gas or water has been cut 
off by the negligence of a servant of the Company which contracted 
to supply him with gas or water. He has his remedy against the 
Company and not against the servant. The plainttf has failed to 
show thatany right of property has been infringed by the defend- 
ant, nor has he proved the malicious intention on the defendant’s 
part, which, if it had existed, might possibly have given hima right ° 
of action. 


: ° 
The appeal must be allowed and the sfit dismissed with costs. 
eo # 





‘IN THE HIGH COURT OF JUDICATURE AT M. ADRAS, 


Fresent :—Mr, C, A. White, Chief -J Bee; and M r. Justice 
Davies. ° 
ity W % l y 
Jugrath Singh eg .. Appellant®* (Plaintif). 
YV. * 

Mir Gulam Hussain and another... Respondents (Defendants). 
Election~-Decree and other debis— Power of attorney for collection and discharge of oe 
debis— Execution of decree— Waiver of rights'under the power of attorney. mie 

Where a debtor who owed money under a decree and three promissory notes Mir Gulam 
executed a power of attorney to his creditor to collect the moneys due to him and l 
credit them in discharge of the debt :—- 

Held, that the creditor could not claim to proceed with the execution of the 
decree and have his rights under the power of attorney at the same time and that 
having elected to proceed with the execution of the decree, he was not entitled to 
prosecute on appeal in a suit based on the power of attorney. 

Appeal from the decree of the District Court of Chingleput in 
O. 8. No. 17 of 1898, 


` * A, No. 92 of 1899, l 27th March 1900. 








Jugrath 
Singh 


v. 
Mir Gulam 
Hussain. 


4 L Ld 


252 © THE MADRAS LAW JOURNAL REPORTS. ` [ VOL, x, 
* The Ist defendant owed the plaintiff Rs. 8, 568 odd under a 
decree and threeyother. bonds. In order to discharge these debts, the 
defendant who was entitled to collect periodically from the officers of 
Government the net. revenues of the -Jaghire village of Coromandal 
in the Talng ofwPonneri in the. District of Chingleput, executed 
a power of attorney ,to the plaintiff authorising him on certain 
conditions to draw® the money fromthe Government and credit it 
in reduction of the debt. The power of attorney was not revocable 
except under ciz@umstances which did not happen. Subsequently the 
Ist defendant wrote to the 2nd defendant the Collector of Chingle- 
put that he had revoked thé power “whereupon the Collector 
refused to pay the money to the plaintiff unless he procured an order 
of Court in his favour. 

The plaintiff now brought this suit fora declaration that he 
was entitled to receive payments under the power of attorney until 
the debt was discharged. 

The District Judge dismissed the suit on the ground that a 
suit for a mere declarationswould not lie and that he should have 
asked for an injunction to restrain the Collector from making 
paymeMts*to the Ist defendant. From this decree the plaintiff 
appealed. But after the date of the decree and before appeal the 
plaintiff had proceeded to execute his decree and recover the 
money from the Ist. defendant. The respondent contended that 
by thus electing to proceed under the decree the plaintiff had lost 
his rights under the power of attorney. 

T. V. Seshagiri Atyar for appellant. 

The Government Pleader (E. B. Powell) for 2nd respondent. 

K. Balamukunda Aiyar for Ist respondent. 

The Court delivered the following 

JUDGMENT :—If it had been necessary for us to consider 
the question as to whether the suit was barred by the proviso 
to S. 42 ofthe Specific Relief Act, we should have been prepared 
to hold that the suit was barred not onthe ground taken by the 
learned Judge that.consequential relief by way of injunction ought 
to have been asked for, but on the ground that the plaintiff ought 
to have claimed, in addition to the declaration which he asked for, 
payment to him by the 2nd defendant, of moneys in the hands of 


. 
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the 2nd deaan which but. for the power t oF attorney would have pe 
been payable by the’ 2nd defendant and the- sg defendant. See y i 
Kombiev. Aundi, 1. Ti. R., 18, M.75, 8 erties o Mir Gulam 


Hussain, 


It seems, however, t that after his suit Was Jipa af by the > 
District Judge, the plaintiff elected to abandon hirights under the 
power of attorney and took out executidn proceedings (see 
Exhibit 1) under his decree. “In that states of things heis clearly 
_ disentitled for any relief on ae in a suit based upon the power 


of attorney. | R ae 


Appeal dismissed wiéh costs. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


-Present-:—Mr. Justice Shephard‘and Mr. J ustice Benson. 
Kanniammal ~... Si 7 .. Appellant * 
(Plaintiff). ° 
v. 


Ammakannu Ammal and others °:.., — ... Re$pondents 


(Defendynts). 
Hindu Law— Daughters Estate ~-Partilility—Alienalility—Benami—Burden of proof. Kanniammal 


Ve 
Where a person entitled to property under the terms of an instrument is met Ammakannu 


by the plea that the document was taken benami for the benefit of anether person, it Ammal, 
is for the person who advances sach plea to prove jt. 


‘The right to property which two daughters inherit from their father is not one» 
- and indivisible ; each daughter may have the property partitioned or may alienate 


her share, though not so as to affect the right of survivorship or the right of the 
reversioners. 


Appeal from the decree of the City Civil Court of Madras in 
O. S. No. 225 of 1898. 


The facts of the ‘case were as follows :—The plaintiff and the ist 
defendant were daughters of one Munisami Mudali but by different 
wives. The plaintiff alleged that a certain house which belonged 
to Munisami by purchase was enjoyed after him by his widow, the 
lst defendant’s mother, that after her death the plaintiff and the Ist 
defendant became. jointly entitled to the property, ‘that the 2nd 
defendant who purchased the house from the Ist and the 8rd 
who purchased from the 2nd were not entitled to the property as 


è City Civil Court Appeal No.7 of 1899. 23rd April 1900, - 
B 


~ 


$ hg : e 
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Kanniammatethe Ist defendant had by hérself no right to'sell the properties 
Ammakexiny and that the 4thydefendant who was allowed by Munffami to be in 


Ammal 


occupation of the house refifsed to give up possession to hes. Sho 
therefore sued fo recover the whole pr operty on behalf of herself 
and. the Ist defendant her sister. 


The 2nd deféndant pleaded inter alia that though’ the 
purchase of the house Was in the name of Munisami, it was really 
his wife—the.1gt defendant’s mother—that purchased it with her 
stridhanam property, thaé therefore the 1st dgfendant who con- 
veyed the property to them was exclusively entitled to the house 
as her mother’s stridhanam property and that the plaintiff was at 
all events entitled only to one half of the house. 


. The City Givil J udgre held that the plaintiff had not proved 
that the purclfise was really made by her father and with his 
money and dismissed the suit. , 


4 


The plaintiff appealed- on the ground that the burden of dis- 
proving thegbenant nature of the document was wrongly thrown on 
her and that she was entitled to recover the whole property as under 


the Hind’ Law the right of inheritance of daughters was indivisi- 


ble and could not be sold by one of the two joint owners. 


Y, Krishnaswami Aiyar, T. V. Seshagiri Aiyar and K. Bald- 
mukunda Atyar for appellant. 


K. Srinivasa Aiyangar for P. B, Sundara Aiyar, for 2ndand’ . 
3rd respondents. 


P. Tiruvengadasami Pillar for 8rd respondent, 
On the 7th December 1899, the Court made the following 


ORDER :—On the main question in this case, viz, whether the 
house was the property of Munisami at the time of his death, we are 
clearly of opinion that the judgment of the City Civil J ndge is . 
against the weig. ht of evidence. 


` The two witnesses who at the trial said that the house was 
bought in the name of Munisami, benami, told a contradictory story 
at a previous trial, and it is quite beside the point to say that the 
precise question now in. issue -was not then in issue. The two 


stories are irreconcilable. ` 
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The recital in the sale-deed of 29th March 1897 refers to the Kanniammal 
debts contrgcted by the vendor’s father and makes ab reference tae en 
any claim to the houseas the property of the -verylor independently Ammal. 
of her father. . ° 


7 > + 
The recital in the salo-deed of 29th Marclr 1897 refers tothe + 
debts contracted by the vendor’s father and makes no references 
to any claims te the house ag the sa bf. “the vendor indepen- 
‘lently of her father. ` 


The burden of proof was on the defendants, anflewe are of opinion 
`~ that the alleged title of Munisami’s vendor has not been proved. 


The question then arises as to the terms of the decree to 
which the plaintiff is entitled. 


It is argued on her behalf that the purchaser. who has bought 
from one of two sisters jointly entitled to their father’s property 
under Hindu Law takes nothing by his purchase and gannot ask œ 
for a partition against the other sister. This statement of thee 
law which would practically place widows or daughters enjoying 
property inherited from a husband or father on theeooting of the 
members of a Malabar turwad, is not in accordance with the. 
law as laid down in several cases (Ariyaputrt v, Alamelu, I. L. R. 
11 M. 804, Janoki Nath Mukhopadhya v. Mothuranath Mukho- 
padhya, Ib. 9 ©. 580, Sundar v. Parati, Ih. 12 A. 51), 
Having regard to those authorities, we must hold that while one of 
two co-widows cannot by any alienation alter the character „of 
the co-widow’s estate so far as concerns the right of. survivorship 
or the rights of reversioners, she may alienate her interest in the 
property or have that interest taken and sold in execution of a 
decree against her. She may also subject to the same condition, 
demand a partition of the property. 


Itis obviously desirable that there should be a partition 
between the plaintiff and the purchaser who is a stranger to the 
family: f - ` 

The plaintiff asks for partition, and there must be decree 
accordingly. 

We must direct the City Civil Judge to find on the evidence 
on record to what amount the plaintiff is entitled on account of 
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Sa mesne profits and . submit his findings within one month from the 
T adate ofthe receipt of this order. Seven days willbe allowed 
Ammal - for filing objectio\s after the findings have been posted up in this 


Court. ° - . . 
d 


. - [The City CiyiP Judge found that the plaintiff was entitled to 
Rs. 68 on account of mesne profits, and their Lordships accepted the 
finding. and gave: judgntent accordingly |. ° 

` x) 





` IN THE HIGH COURT OF JSUDICATURE AT MADRAS. 
Present : -—Mr. U. A. White, Chief Justice, and Mr. Justice 


Benson. 
Lingam Krishna Bhupati Devu os ... Appellant* 
° . (3rd Defendant). 
& = 
UV, A 
< 9 . r , + 
: Vikrama Devu ... e re ... Respondent 
. (Plaintiff). 
singam ead Okare harie claimed i in plaint—Not traversed in written statement— 
ee <i d Ghd considered. 
khupati sue raise 1d. consideres è 
jevu 


- In tbęabgence of a contract or usage to the contrary, Kattubadi is not a char ge 


v. 
likramg on the land. Gajapati v. Suryanarayana I, L. R. 92 M. LL followed. 


JTN Where a claim to recover the Kattubadi on the security of land was not travers- 


ed in the written gstatement, butan issue covering the [point was raised and both 
the court# below had considered the question tho 


: Held, that the claim could not be deemed to have been admitted and the case 
disposed -of on technicalities of pleading. 

Second appeal. from the decree of the District Court of 
Vizagapatam in A. S. No. 225 of 1897 presented against the decree 
of the District Munsif’s Court of Chodavaram in O. S. No, 432 of 
1894. 


, The plaintiff claimed arrears of Kattubadi for more than 3 years 

on the security of the lands in the possession of the appellant. 

. The appellant did not specifically traverse the claim for the 

- Hability of lands, but pleaded that the respondent was not entitled 

to claim rent for more than 8 years prior to suit An issue 

as to limitation was raised, and in deciding the question 
whether the plaintiff was entitled to arrears for three or twelve , 


eI ntti td a pen Yt HP nf — A Rr 
-~ ~ ~ 


7 * 8, A. No, 261 of 1899. e ap PR even Maroh .1900. 
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years, the question of charge was digcussed and decided. Tha Lingam 
District Mungif was of opinion that arrears were recoverable only ate 
in so far as they fell due within 3 years of the fnit, and gave a D F 
per sonal decree against another defendant who was fhe tenant of Vikrama 
the plaintiff during the years for which arrears Were decredl. The “" ° 
Subordinate Judge was of opinion that he was enffiled to a char ge 

and made the lands in the appellant’s hands “Zesponsible for the 


payment of the Kattubadi. Hence this secofid appeal. 


Joseph Satya Nadar and P. S. Swaswamt Asyar for. appel- 
lant. ° $ 


The Officiating Advoctite-General (V. Bhashyam Aryangar) for 
respondent, 


x 


The Court delivered the f ollowing e 


JUDGMENT :—The law is now well settled thatgin the absence 
of any contract or usage to the contrary, Kattubadi is not. charge- > 
ableon the land. See Gajapati Rajah v Suryanarayanal, L. R. 
22, M. 11, 


We disagree with the view taken ‘by the Sub-Judge, and we 
think the District Munsif was right in kolding that in the present 
case, the Kattubadi is not chargeable on the land, . 


It has been pointed.out that the plaintiff in the prayer of his 
plaint asks that the arrears of Kattubadi claithed may be satisfied 
on the liability of the defendants and of fhe lands, and that the 8rd 
defendant in his written statement does not in terms deny that the 
Kattubadi is chargeable on the land. As a matter ofe technical 
pleading there is no ground alleged that the Kattubadi is charge- 
able on the land. But we should certainly not decide this case on 
any technicality of pleading. 


The 4th issue involved the question as to whether the Kattu- 
badi was chargeable on the land, and the District Munsif held that 
it was not so chargeable. 


Agreeing with this view we must allow the appeal and dismiss 
the suit as against the appellant with costs throughout. 


Monisami 
Naidu 

v. 
Krishna 
Reddi. 


+ 
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. IN THE HIGH COURS OF JUDICATURE AT MADRAS. 


Present :—Nr. Justice Subrahmania Aiyar and’ Mr. Justice 
a a á S : 


Boddam. . te e 
. | - : . 
Munisami Naidu ... od Ps ... Appellant.” 
‘oe 
_ Krishna Redd#’s... g ... | oe _-+ Respondent. 


e - e 
Rent Recovery Act VII of 1865, Ss.9 and 5l—-Tender of Patta—Refusal to accept— 
Suit to compel acceptunce —— Cause of action-—Limitation. 


When the latdlord tendegs a patta and the tenant refuses to accept it, the 
cause of action for a summary snit to compel acceptance of patta does not arisc 
eo instanti, but only after the Inpse of a month froin the date of the tender; and 
a suit brought more than a month from the date of the refusal to accept but within 
two months from the date of the tender is therefore within time. 

Second appeal from"the decree of the District Court of North 
Arcot in A. S#No. 35 of 1898, presented against the decree of the 
Court of the Head Assistant Collector of North Arcot in Summary 
Suit No. 577 of 1897. 


T.: V. Seshagiri Atyar for appellant. 


P. R.Sundara deyar and P. Subbaiya Mudaliar for ros- 
pondente | 


The Court delivered the following P 


JUDGMENTS +—Boddam, J.—The only important question 
raised in this appeal depends upon the construction of Ss. 9 


„and 51 of the Rent Recovery Act (VIII of 1865). 


The appellant tendered a patta to the respondent on the 17th 
June 1897, which the respondent ón the same day refused to accept. 
On the 5th August 1897, the appellant brought this suit under the 


‘Rent Recovery Act to enforce the acceptance of patta. The act- 


ing Head Assistant Collector after varying the patta in some 
particulars ordered the defendant to accept it holding that the suit 
was not barred by limitation, On appeal the District Judge over- 
ruled all the objections to the patta except with regard to. the 
rights as to indigo as settled by the acting Head Assistant Col- 
lector, but dismissed the suit on the ground that it was barred 
having been brought more than 30 days after the respondent’s. 
refusal to accept the patta. He held that the landlord’s rights to 


* S.A. No. 1536 of 1898, 15th November 1899. 


~ 
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sue arose upon the ients refusal tos accept the patta; i that pe i 


the landlordehad only one month from the date of the refusal to” v. 
bring his suit. In other words that, the cause fof action arose ¢o pee 


+ onnaa 


. ; 2 ` 
instanti upon the refusal. d ° Q Boddam, J. 


» Section 9 of the Kent Recovery Act (so far Agpis material) says, 
“when a tenant shall, for one month after dgmand have refused 
to accept * * ™* a patta * °* * it shall be dawful for such land- 
holder to proceed by summary suit before the Collector to enforce 
acceptance of the patta,” and section l says,e¢summary suits 
under this’ Act must be proughy within 30 days from the date of the 


cause of action.” 


The question, therefore, is when does the cause of action arise ? 
Is is upon the refusal by the tenant to accept the patta or at any ` 
other time, and if at any other tithe at what time ? This must 
depend upon the wording of S. 9. = 


Tam of opinion that the cause of action does not arise upon e 
the tenant’s refusal eo instanti. In order to place that interpreta- 
tion upon the section, it would be necessary to strike out the words 
“for one month after demand ” and read the section without them. . 
This cannot be done. Effect must be given to the whole of the 
section, for unless it were intended that these words should have 
some effect they would not have been insertéd? Neigher can it be 
vead as meaning anything different to what it says. The words are 
perfectly clear and unambiguous and must be construed as meaning’ 
what they say. They say thata landlord may proceed by sum- 
mary suit if the tenant shall have refused for one month after 
demand. The landlord, therefore, is not entitled to proceed by ` 
summary suit until the tenant has refused and until a month has 
elapsed from the date of demand made by the landlord. He has 
no cause of action by summary suit until a month after his demand 
has been made, no matter when the tenant refused to accept a 
patta. 


The object of the section is to give the tenant a locus peniten- 
tie. It gives him a clear month from the date of the demand to 
determine whether or not he will accept the patta, and even if he 
did, on demand being made, refuse to accept the patta, the land- 


lord is not allowed to proceed against him by summary suit until he 
4 ; 


Munisami 
Naidu 

Ve * 
Krishna 
Reddi 


-h 
Diem ee 


Boddam, J. 
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* 


i e 
260 ; THE MADRAS, iby JOURNAL REPORTS. f Tvom; X. 


„Pes had -any opportunity, of re-čonsidering the matter, a if- he 
‘should think fit to do so, of changing his mind. The cause of 


_ action does not arke until that period has elapsed, and the landlord 


inen must brings his suit*within 30 days. | Ea 
The E RA Papamma v. Subbanna, ii D. R: 29, M. 318, Was 


to this effect and, l» think, is right. The case was not decided 


until after judgment appealed from? 


I would, therefore, allow this appeal and reverse the decreé of 
the Disttict Jud%e except im so far as it relates to indigo, and remand 
the appeal for disposal of the objections of the tenants raised in the 
appeals other than those relating to indigo with reference to the 
observation of the High Court in Second, Appeal No. 201. of. 1898. 
Costs iù the’ lower appellate court and in this court will be pro- Eo 
vided for in tha revised: Bete ee.. oo $ aie 


Subr ahmania Acie. J. _—The ares taised in this case is”: 


° not altogether free from difficulty. The'language óf S.:9 of the: 


Rent Recovery-Act, on the proper construction of which the point, 
turns is, however, somewhat peculiar and seeths to requite us to-. 
, hold that a landholder is not at liberty to sue a tenant to compel-the' - 
~ latter to accept a patta until:30 days from the date of the tender | 
of.the patta have pee ed, even where the*tenant has at time of 
the > tender ‘expressed his “unwillingness to accept the patta, If . 
that was not the intention of the legislature, it is not easy to see 
why the words “ when a tenant shall for one month after demand. z 
have refused to accept” were introduced in the section. If, as sug- 
o' gested for the respondent, the legislature meant to- lay down that a - 
Badola is entitled to bring a suit: to enforce the acceptance of” 
a. patta as soonas. the tenant communicated his unwillinghéss | to., 
take the patta, and when he -doeg not do-$o;`on the expiry ofa | 
month from the date of the tender, ‘there was nothing to prevent, 
such meaning being made plain. i 

I, therefore, concur in the order proposed by my learned ~ 
colleague.” 


PART YOI. | THE MADRAS LAW ere REPORTS. e 261 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. B. G.0rr 


The Secre- 


Present : :—Mr, C+ A, White, Chief Justigef and Mr. Justice ER E 


r 


- 


Benson. ° | "E for India. 
R. G. Orr and anothér es Appellants * (Plaintiffs). ° 
- r P s I t » 
V. 
The Secretary of State for India im . k l . ; 
Council at m ... Respondent (Defendant), 


Village servants—Swatantrams—-Common charges-—Change of system—Landlord’s 
undertaking to pay-g liability— Revenue Recovery Act IT of 1864, S. 52—Summary 
procedure—Regulation VI of 1831— Dispute as to the person Liable—Stoppage of |, 
proceedings till settlement by %uit—Act IIT of 1895 (Madras) 9. 89-—-Swit by servants 
burred—-Dues whether “ payable” —Applicability of 8.52, Act IL of 1864. 


The swatantrams or fees due to the village servants in the Sivaganga_ Zemin- 
dari were being paid from time immemorial from the gross out-turn of the crops 
under the head of common charges. From fasli 1300 this systery was changed by 
the lessees of the Zemindari; the tenants were asked to bring the paddy to the ai 
granary, and the lessees undertook to pay the swatantrams themselves. “This waa 
done without the consent of the village servants, but though with some reluctance 
they acquiesced in this arrangement. A part of the dues for faslig 1300 to 1302 
having remained unpaid, the Revenue officials made a demand at the eequest of the 
servants and finally recovered the money by summafy ` proceedings. The lessecs 
who had paid the money under protest brought this suit to recover theema@ey on ae 
the ground that they were not ligble and they had not collected the dues from the 


ig: 


tenants :— e 
Held, thatin the circumstances of the case the lessees ad made A ER 


liable and that the money was rightly recovered from them, . 
Held, also that the dues were recoverable as dues, not as damages, und that the 
summary procedure preseribed by S, 52 of Act If of 1864 was rigbtly resorted bo. 
Where there is a dispute as to the person Hable to pay the fees, the Collector 
may, if he thinks neeessary, stop proceedings till the matter is settled bya srik 
under the Regulation VI of 1831. Bntif he is satisfied that the liability rests on-a 
certain pergon he is not bound tq taks that course, but may proceed to recover the 
dues from such person, 
The arrears of dues haying been collected by summary procedure more tban three 


yoars after they accrued due, it was contended that as a suit by the servants them- 
relyes would have been barred under Act III of 1895, the dues were not “ payable ” 


within the meaning of S. 52 of Act II of 1864:— 
Held, that under 8. 22 of the former Act nothing in that Act affected the provis 
sions of S, 52 of Act II and that the objection was, therefore, without foundation. 
Appeal from the decree of the Subordinate Judge’s Conrt of - 


Madura (East) in O. S5. No. 34 of 1897. 


— tain 








wer oo 


* A. No. 9 of 1899, 18th February 1900, 
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R.G Or Je V. Krishnaswami Aiyar and 8. Srinivasa Aiyangar for 
= | 

Tho Beore: appellant. . ; > 
. tary of State - 
' For Indie. The Agting Bovernment Pleader d. Sankaran Nair) § for 


; respondent. . . 


The Court telivered the following 


. JUDGMENT ihe following acts are eitker undisputed or 
are proved by the evidence :— 


The plaintitts are the lessees of the Sivaganga Zemindari. 

Prior to fasli 1800.it was the custom for the tefants to bring their 

paddy, when harvested, to the threshing*ffoor, when it was divided 

among those entitled to it in the following manner :—first, the 

e common charges ” were deducted ; that'is, the actual cultivator 

-took his expenses of cultivation (kudi Swatantram) and the village 

servants, such %s the Karnam, Ambalagaran, totti, ` etc., took the 

ghares due to them (pala Swatantram). Then the balance was 

+ equally divided: between the. Zomindar pe is lessees) (Melvaram) 
and the tenant (Sudivaran) l to ovi . 


This was done in the presence of the Zemindari, officials, the 
tenan%s and the village servants, and neither the Melvaram nor the 
Kudivaram could be taken until the “common charges ” had first 

_ been appropriated, From and after fasli?1300 the lessees altered 
this eld sy%tem which had obtained from time immemorial. They 
‘then directed the tenants not to bring the paddy to the threshing 

"floor for division as hitherto, but to bring it direct to the granaries 
(Kalanjiafhs) of the lessees, and they promised to pay the village 

_ sérvants their fees, Swatantram, in a lump from ‘the granaries. The 
village servants do not appear to have been consulted as to this 
arrangement; some of them appear to have acquiesced in it, but 
the totties protested. Their protest was unheeded, and they appear 
then to have accepted the situation and looked to the lessees for 
payment of their fees. These fées were, in part at all events, paid 

~ by the lessees to the village servants, but'a part of the fees due to, 
the totties ‘of Tirupatur and Themmapathu, for the faslis 1800 to 
1302 remained unpaid. The ‘totties are menial village servants 
‘who disċharge various duties both for-the Zemindar and for the 
Government and for the villagers. Their duties.include -both 
revenue and police duties, as there are no Kavalgars in those 


¢ 
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villages, their duties being discharged by the totties, They mage R. a Orr 
repeated applications to the lessees’ officials for the unpaid fees, but The Secre- ` 
could get- no satisfaction. - They then gent a number of petitions to EAT 
the Gbvernment Revenue officials. who -repeatedly “pressed the 

_ lessees’ officials for payment of the arrears due.e These awears are E 
shown in Exhibit A (1)—a statement furnished by the: lessees’ 
Tahsildar to the Government Deputy Tahsildar on-the 7th April 

1894. It showed the total paddy fees duetto the totties for faslis 

1300 to 1802 (Ist July 1891 to 30th June 1898), the amount which 

had been actually paid to them in kind from the lessees’ granaries’ 

and-in cash from the lessees’ tréasury for paddy which had been’ 

. collected and sold’ and the balance that was still due, partly in ‘cash: 

by the pee and partly in kind. The latter was shown as “ with 
parties, ” meaning apparently, that it was still in the lands of the 

tenants and had not been collected by*the lessees: © ” Fur ther corres- 
pondence followed, and at length on the 27th July 1896 the Deputy: 5 
Tahsildar issued a demand under S. 52 of the Revente Rècovery 

Act (II of 1864, Madras) on the lessees for the ‘balance shown in® 
Exhibit A(1). - This was paid by the lessees on the 5th August 1856. 

under protest, on the ground that they wêre not- liable for any fees * 

which had not been actually collected by them. On'the étheAugust ° 

1897 the lessees filed the present suit against the Secrétary of State 

to recover the money (Rs. 219-0-1) -so paid, ajid for. other reliefs. 

The Subordinate Judge dismissed the suit, and thè lessees now 


-appeal against that decree. ' ' n Bae 


» # 


' The fundamental question which we have to decide: is dales 
in the circumstances of this casé, the totties were entitled to demand 
their fees from the lessees or could. recover them only. from. the. 
tenants. The question is not- altogether - free from difficulty, but: 
the conclusion at which we arrive is that the totities.could demand, 
them from: the lessees. It is to be observed that.prior to fasli 1300- 
the question-never arose, The crop was taken to the threshing floor’ 
“by the actual cultivator or the tenant under the supervision of the’ 

lessees’ officials, and’ the- *f common ‘charges’ including the totties’: 
fees were ‘there and then deducted as a first charge, and’ handed to: 
thepersons’ entitled thereto, or, in their absence, to the ambalagaran,: 
who tóók ‘charge of them for the:absentee ; and it was only after this. 
had been done that either the landlord or. the tenant could take their. 
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R,G.Orr shares of the balance. Thę village servants could hardly be said 
The Necro “to recover thefr fees from either the tenant or, the landlord, but 
aa rather from a coramagnh fund {rom which all Were to receiye- a; share; 
- arid the shar? res of both Jandlord and tenant Were equally lighle to, 
.` and equally affectad by, the deduction of the first charge.in favour 
‘of the village servants. The fees to the village servants were not 
at that time. entered I: us the Zemin accounts, but from:fasli 1300 the 
tenants were required by the lessees to bri ing the Whole crop, or at 
least the Melvaram and village officers’ fees, to the lessees’ granaries 
direct, and the village officers’ fees were from that time entered in 
the Zemin “ Demand, collection and balance accounts.”. The reason 
for the change. is not quite clear, but it was probably to enable the 
lessees to exercise a stronger control.oyer the yillage servants, for 
the lessées’ Tahsildar says: ‘ The lessees issued orders not to 
‘disburse , the Swatantrams if the village servants should show. 
remissness.” “Whatever the reason was, it is clear that the change 
was made by the authority of the lessees, and for their own purposes; 
*and on a promise or understanding that they would pay the.fees in 
a luinp to the village servants at the granaries (see evidence of Ist 
` def once witness, uncontradicted). 


The offcct ot the change wasto deprive the totties of their custom 
dry and éasy means of recovering the dues as a first charge ori 
thé pr oduce, and to “otve them instead the security of the lessees’ 
undertaking that they themselves would pay them the fees. There - 
is nothing to support the present contention of the lessees that they , 
are liable to pay only so much of the fees as were actually collected 
‘by themi. There is no evidence to that effect; and the plea does not 
‘appear to have been put forward by their Tahsildar until quite a . 
‘late stage. There is no evidence that the lessees have in fact been 
unable to collect.ther Melvaram to an extent proportionate to. the 
arréars of swatantram, All that appears is that up to the date of. 
Exhibit A(1) the totti Swatantram not received by the lessees was 
the amount therein shown, The totti Swatantram is a fixed propor- 
tion (8 markals i in every 35 kalams of the gross outturn of the crop); 
ardit is not ‘clear how the lessees’ officials could have calculated | 
the exact-amount of the fees due to the totties unless the outturn 
had been méasured .or the Melvaram paid. -Apparently the lessces 
collected their own Melvaram, but not, in all cases; the Swatantram.. 
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Thus the 4th- witness ‘for plaintiffs, the- Karnam of , Themmapatia, R A Orr 
says, “somes of the big ryots; ‘ambalagarans and others; without The aad 
paying Swatantram, only paid the Melvaram.? hus the effect of pol fe ea 
the clinge, if the lesšees are not liable toethe totties for their fees 

is to enable-the lessees to apply in’ satisfaction 6f their own melva- 

fam the grain first received from each tenant, depriving the totties 

of their first: charge on the crop, and heaving? them to get their dues 

as best they can from the balance in the h@nds of the landlord or 

the tenant as the case may be. We think that the léssees by their 
conduct, and by ugdertaking to pay the fees to the Village servants, 
rendered themselves liable fur the payment of those fees. The fact 

that the fees were for the first time from and after fasli 1800 
entered in the lessees “ Demand, collection and balancé ” accounts 
shows thatit was their intention to collet them, and supports the 
inferericé and the evidence of the 1st defence witness, that they ` 
made themselves responsible for their payment to the village” ser- è œ 
vants. It is argued that the lessees prior to fasli 1800 never 
collected the fees from the tenants and have no legal power now to’ 
collect them-and cannot, therefore, be liable for them, It has not 
yet been decided whether the lessees havt or have not that right, . 
“but it does not affect the question of their liability to the fotties. 
Prior to fasli 1800, the totties never collected their fees from 
either the tenants or the lessees, as already explained, but it cannot . 
be argued that, for that reason, neither are now liable fo the totties. 
The change of system was made by the lesseés and the tenants 
without the consent of the village servants, and it seems reasonable 
that, in the-circumstances, both should be liable for the’fees. The 
lessees, at all events, are liable since. “They are entirely responsible | 
for the new state of things under which the totties are deprived of 
their‘ customary means of obtaining the fees. Itis contended for 
the plaintiffs that if they are liable at all, it is not for the fees but 
for damages, as wrong-doers ; and that such damages can only bé 
recovered by suitin a civil court. We do not think the contention 
is sound. The lessees made themselves liable to pay the fees, and 
whether that liability results from” custom of contract, or other- 
wise does not seem to affect the question of procedure, g 


‘$. 52, Act IÍ of 1864: (Madras), enacts that “all”-fees’ or- 
other dues payable by any ‘person to or on belialf of the ‘village 
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R. o Orr . servants employed i in revefiue of police duties may be recover- 


The Seore- 
tary of State 
for India, - 


ed inthe same pea as arrears of land revenue.” **The Collec- 
tor, as represen tiie Government, is interested in seeing. that 
village servant$ of thé class specified are paid their dhes so 
as to enable them, to discharge their duties efficiently, and if he 
is satisfied that thejr dues are improperly withheld by any 
person, he has poweg under fhis section summarily to compel pay- 
ment. It is suggested that when the person alleged to be liable to 
pay the fees denies his liability and: claims that it rests on some 
other person, the Collectér cannot take action urstil the dispute has 


_ been sett'ed by a suit under Regulation WP of 1881 (Madras). No 


doubt it would be open to the Collector to take this course, and it 
would ordinarily be the better course, but we do not think that he 
is-bound to take itin all chses, He may satisfy himself, in any way, 
that the fees are payable, just as he may satisfy himself in any way 
that land revenue is payable by a person, and when so satisfied, 
he may.proceed under the section. It is further contended that 
the: totties could not have sued the lessees under Act III of 1895 
(Madras) far recovery of the arrears as they had accrued more 
than 3 years before the Deputy Tahsildar’s demand was issued, 
and that,*therefore, the debt was barred and consequently not 
“ payable” within the meaning of S. 52 when the demand was 
issued. -In answer to this it seems to be “enough to say that by 
S. 22 of Act IIE of 1895 it is enacted that nothing:'in that Act 
shall affect the provision of S. 52 of Act-II of 1864. 


' We think; then, that the lessees were Hable for the fees and 
that there wis nothing to prevent the Collector from proceeding 
under S. 52 tc realizethem. On this ground, we think the decree 
of the Subordinate Judge dismissing the suit was right on the 
merits and because the suit was barred under S. 59 of the Act 
not having beén brought within 6 months of the time when the 
alleged cause of action arose. No issue was raised in thë lower 
Court, nor was any argument addressed to us to show that Regulation 
VI of 1831 and Act IIT of 1895 (Madras) are not iapplealie to me 
Sivaganga Zamindari. 


‘We dismiss the appeal with ‘eine 
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Che Madras Maw Aonrnal e Reports. 
IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


(From THE ALLAHABAD Hren Court). 
Present :—Lord Davey, Lord Robertson, Sir Righard Couch, Str - 


Henry DeVilliers, Sir Ford North. > 9 
Garurudhwaja Parshad Singh ai ... Appellant.* 
v, oF i e z 
Saparandhwaja Parshad Singh oo ee Respondent 
Evidence— Opinion—-Hear say— Custom of primoye®ifure, pr oof ofe Garu 


rudhwają 
An opinion of a witness as to the existence ofa family customeba@d upon Parshad 


infor mation derived from deceased persons is relevant and admissible i in evidence. Singh 


In a guit for partition, of the family properties, the edueeioe was whether the Suparandh- 
defendant was entitled tothe whole in right of primegenittre. The Mursan oo 
and the Hathras families which, with the plgint family of the Beswans, were. 
descended from a common ancestor, were admittedly governed: by the law of primo, ` i 
geniture. For three generations before the. plaintiff and the defendant, succession 
was proved to have been regulated by primogeniture. But their father was a. 
minor throughout the period during which he was excluded and succeeded to his 
brother as heir before he came of age. At the time of their grandfather's accession, - 
the Collector invited the opinion ‘of the heads‘of the other two branches and 
received reply that he was entitled to succeed as the eldest son of his father. There 
was some dispute between their grandfather and his-cousins, and the latter though 
challenged to establish the right to partition which they claimed; did not think fit 
to do so. Evidence was given of a tradition that the founder-of the family. was - 
obliged, to give a share to his younger brother who was’ ‘the founderof the Hathras 
family. But the evidence as to whether Hathras éver fol med part of the estate wan 
conflicting and unsatisfactory. On these facts, i 


Held, that a family custom of primogeniture was made out. 
Decision of the High Courb-reversed on a question of fact. 
The facts appear from the judgment. The following gonealo- 


gical trge may be of some use in understanding the facts e 
' es A 
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Garu ee’ TE _ Nanfram Faujdar. 
rudhwaja e : se 
Parshad . e . 
TREN. i F ~ ° | 
Sap aai Zulkaran. . TE ai amet e (and twelve phe. 
waja Parshad | $ at 
Singh. Kushal, is .. ,-Bhuri Singh, - 
i (founder of TON 
the Mursan A te j p 
family) "i To aa aes Ee | 
~ Nawal, - l Dyaram, 
: e ¢oundeér of Beswan). (founder of Hathras). 
l i e : 
3" e ; — 
Harkishen. - Jiwaram, (and 3 others.) 
| 
- ese | Ry l 
Jeykishoge. Jogtlkishore. , (and 3 others). 
o . P ` = 
e Girparshad, Girdharparshad. 
mS Se de ae 
a : e- | . i @ ` : | 
‘Defendant. -. *Plamtiff. 


'THSir Lor dships’ aaga was delivered by 
| Lord Davey -—The question on this appeal relates to the ere: 
lution of tI the ancestrel estate of Thakur Girpar shad Singh who died 
‘in’ the’ “ear "1880. ‘The defendant in the.suit and present appellant 
is the aAldesti | gon of Gir parshad, and contends that there isa custom 
ol primogeniture i in the family, and that consequently heis alone-en- 
“titled to. osiggeed to the estate. The plaintiff inthe suitis his younger 
brother: “He denies the existence of’ the alleged custom and claims 
to shure’ in the estate in.accordance with the ordinary Hindu. Law 
of inhétitanee. The Subordinate Judge decided in favour of the 
alleged. custom and dismissed the suit-with costs, but his- decision 
was reversed by the High Court of Allahabad and the appeal is 
from the judgment and decree of the latter court. Itis unfortunate 
that the plaintiff and. present respondent has not appeared on this 
appeal. ‘There are questions of the admissibility as well, as the 
effect of evidence on which their Lordships would have been glad of 
the assistance, of counsel for the respondent. : a ee oe 


- The parties belong to: 4 family: known-as thé Besan family. 
This family and two other families in the same district, called ‘the 


PART IX, ] THE PTE. JOURNAL- REPORTS. e 269 


“Mursan and Hathras families are, Jat families of the Jenwa Clan, dnd nat ein! ; 
are descended from a ecommon ancestor nanred fNandram Faujdar, Parshad ` 
who ig said to have died in the -year "1695. The Marsan family is Aree 

said to have been founded by Khushal, son of Zulkar ‘an, one of the Seporondh 
fourteen sons of Nandram. The Beswan and Hatas families alike Singh. 
have their descent-from Jai Singh, another,son of N andr am. The 

Hathras branch was divided ftom the Beswan Branch in the pers son of 

Dyaram Singh in the fourth generation from Nandram, who died in 

the year 1823, The circumstances undeg which this separation took 

place are in controversy, and will be more fully considered hereafter. 

Inthe year 1817 Dyaram was deprived of the greater part of his 
possessions in consequence of-his resistance-to the British Militar y 


forces and his family do not now reside at Hathras. 
eam 


It appears from the. evidence and was accepted asa fact by 
both courts that thee custom of primogeniture prevailsin boththe © 
Mursan and the Hathras families. Their Lordships attach import-, 
ance to this admitted fact. It points to a custom derived.from a 
common ancestor and lends strong antecedent probgbility to the 
appellant’s case. The present Raja of “Mursan was called asa 
witness by the appellant, but he was supporting the respondent with 
a loan.of money to bg used -for.the purpose of the litigation. He 
could ‘not, therefore, be expected to be very frserdly to the appellant. 
But he does not venture to deny. the existence of - the custofi in the 
Beswan family and singularly enough had made no inquiry on the 
subject. He says: “In my family the custom of: . gaddinashini 
prevails. When a gaddinashini dies leaving several sons, one of them 
beconies gaddinashini and inherits all the property and the others 
only get maintenance. I have heard thatthat custom of gaddinashini 
prevails in the -Hathras Raj family. I donot know whether the 
custom of gaddinashini prevails in the Beswan family or not. I 
have no personal knowledge about it ‘and I did not make any 
inquiry onthe point.” Raja Harnarain Singh, the present representa- 
tive of the Hathras family, is a son-adopted by the widow of the 
preceding Raja, and was only 22 years of age at the time of the trial. 
He also is said to be‘unfriendly to tlie appellant on account of some 
previous litigation with Girparshad, in which the latter claimed -his 
estates. Raja Harnarain does not profess to know. “anything about 
-the question i in issue, 
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Sanus i" There are no records of any -kind prior to the British conquest 

es in 1803. The aot important documentary -evident® since that 
H 

re date is the record topa proceeding of the Court of the Colleetor of 


waja Parskad Aligarh district? dated 22nd November 1809. From the Édigree 
Singh. which is set out jn the judgment of the Subordinate Judge and 
was accepted in the „Migh Court, it appears that Bhuri Singh, the 
third in descent fron Nandrdm, dieden the year 1775, leaving two 
sons, Nawal and Dyaram, who, as already mentioned, was the founder 
of the Hathras family. Nawal Singh is stated to have died before 
1800 leaving two legitimate sons, Harkishan (thé eldest) and Jiwa- 
ram, and three illegitimate sons. Harkishan succeeded to Beswan 
in exclusion of Jiwaram his younger brother and died in 1808. He 
had two legitimate sons (who are stated to have been uterine 
esethers), Jey Kishore and J ogul Kishore. It is disputed whether 
Jogul Kishore strvived his father, but for reasons to be presently 
* — stated, their Lordships think with the Subordinate Judge that the 
e weight of evidence is in favour of his having done so and of his 
having died without issue shortly afterwards. Harkishan also left 
three illegitimate sons. „By ‘his order of the 22nd,November 1809 
edlr. Elliot, ihe Collector of Aligarh, directed that a parwana be 
poe to Dyar am and Raja Bhagwant Singh (the then repre- 
‘sentative of the Marsan family) asking them to give information 
whether thene is any*son of Harkishan other than Jey Kishore, 
and whether according to the custom of Hindus the property of 
Harkishan devolves upon Jey Kishore, and whether the Sanads of 
Jagir and Istimrar should be granted to Jey Kishore, 

The reply of Dyaram to this “request was in the following 
terms :— 

After paying my compliments and expressing my wish to pay my 
respects to you, I beg to state that I received your kind note enquiring 
whether Jey Kishora was the rightful person owing to the death of 
Thakar Harkishan, and granting the sannad of Jagir and Istimrar to 
Barkhurdar*Jey Kishore on condition of its being ascertained that he was 
entitled to it under the custom of the Hindus. It is‘known to you that 
Thakur Harkishan and others, and now Jey Kishore, are among my 
Farzands{(sons). Formerly Thakur Harkishan who was senior in age 
to his other four brothers was distizguished from and surpassed them 


eS ee ee 








ee ee 


* Literally may you cat the f nit of life, 
t Literally menus children, ` 
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all, by. his qualities as a Sirdar and head and also during his lifetime Qaru- 
his four cthét brothers were of one mind with him apd obedient to his ai 
orders and carried on the affairs zealowsly. ly’ the time of Thakur ae 
Harkirkhan Barkhurdar, Jey Kishore, who isealso senior in age to his Seacandlc 
other four brothers, and is distinguished from ang Surpasses ®t hem all, ae 
used to be called the heir apparent and successor. At present, after 
the death of the gaid Thakur he bas the controt of all the affairs, small 
and great, of his father, and it is Jey Kishore Who is entitled to the 
favours of the British Company. In acoordance with their usual 
practice the turban of Sirdar was tied rouryl the heag of Jey» Kishore. 
It is hoped that the Sagnads of Jagir and Istimrar will be kindly 
granted to the said Barkhurdar, 

“Sabmitted for information, furtler respects. 


“ (Signed) Thakur Dayaram Singh, of Flat haa, 
son Of Shipuri (2) 5 


The reply of the Raja of Mursan was in almost the same words © 
and they were evidently written in concert. oe 
-~ Upon these reports a further order, dated the 18th December, 

1809, was made by the Collector in the following term#@:— 


“ On the 14th, petition was made by Thakur Dyaramestating= 
that after the death of Thakur Harkishen his estate devolves upon 
Thakur Jey Kishore, his eldest son, and to-day a petition was made by 
Raja Bhagwant Singh, stating that Thakur Jey Kishore was the 
eldest son of Thakur Jey Harkishen deceased, and that the estate of 
the deceased Thakur devolved upon him, and consequently all tlre 
brethren deeming ‘Thakur Jey to be the rightful person and eldest 
son tied the turban of the Sirdari.” The petitions were then 
ordered to be forwarded to the Board. 


The terms of this order clearly show the sense in which the 
Collector understood the reports of Dyaram’ andthe Raja of 
Mursan. Accordingly two Sanuads dated the 19th January 
1810 were granted by the Government to Jey Kishore. By the first _ 
of these documents, after noticing that under the orders of the 
Governor-General, Taluka Beswan had been settled with and granted 
to Harkishen for his lifetime, and his death before the issue of the 
perpetual sannad of the taluka, it was stated that His Excellency 
therefore thought it advisable and proper that instead of the said 
deceased the taluka should be maintained in the name of his eldest 

a 
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e Sun Thakur Jey Kishore fot-his lifetime at-the jama therein- -men+ 
“honed. The. haar es sannad contained the grant of a Village called 
ag hanga by way i Yagir i in $imilar terms. — ; AN ee 


From, the two letters’ of Dyaram end the Raja of’ abe san ‘it 
appears “that J g Kishore had‘ then four brothers living. The 
inference is that Jogul Kishore, his uterine brother, was then living. 
It is true that in to „documents, dfited the 16th March 1845, it’ is 

stated. by Tikam, then Raja of Mursan, and by a tahsildar named 
Sayed Hardar Ali that Harkishan had four sons only, Jey Kishore 
and three illegitimate sons. Itis more pr 'oþable that (Jogul Kishore 
having died young and’ childless) his existence was` forgotten or 
overlooked after a lapse of nearly forty years than that Dyaram 
and the Raja Bhagwant were mistaken, and their Lordships agree 
“with the Subordinate’ Judge that the balance of evidence is ‘int 
favour of J ogul Kishore having survived his father. The witness 
Dharag Singh, whose ‘evidence'is vouched by Mr. Justice Blair, 
says indeed that Jogul Kishore died in his father’s life-time, but i in 
an earlier part of his examination he had said that he “ did not know 
whether Jogül Kishore died in his father’s life-time or after his 


ewsleath’? (his witness was‘born. some years’ after Jogul, Kishore’s 


death and was speaking from hearsay only, and. there are many 
witnesses of the same kind, some of whom*say that Jogul Kishore 
died-ig his father’ S life-time and others of whom say he survived 
him. The oral evidence ` “(oven if admissible) is quite inconclusive, 


Jiwaram might | have claimed: to share the taluka with his brother 
Harkishan, and he as well as Jogul Kishore (if living) might 
have claimed to share it with J ey Kishore if the succession was 
regulated by the ordinary Hindoo law. From the record of.a 
proceeding’ before the Deputy Collector and Settlement Officer 
of the District of Aligarh on the 30th April 1846, it. appears that 


` onthe death of Jey Kishére, which took place in 1844 of 1845, 
-Ram Pershad and others, sons of Jiwaram, who was also then dead, 


claimed to be entitled to one half of the estate of Beswan and to 
have a.settlement thereof made in their names. This claim was 
dismissed by the Collector. The document contains a history of 
the vase gatheréd from a perusal of “the papers in the records of 
the Collectorate and-those received from the Commissioner's. Office, ; 
as well-as those filed in the Settlement Department ‘together with 
* : : a . e0 i oh 
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the records of the Khazi’s office civil side, relating to Jiwar dm and aai 


Jey ee deceased minor and fixing a monthly allowance for- toonad 
Jiwaran.” Shortly told, the story is that J iwarafn was appointed ree 
manages of the estate during Jey Kishore’s minority, but in conse- separa. 
quence of some irregular proceedings on his ‘Qart, which were Singh. 
thought to manifest an intention to ie p SSSss kis nephew, litigation 
ensued, with the result that Jiwaram Was deprived of the manage- 
ment of the estate and subsequently an allowance of Rs. 400 a month 
was made to him which he continued to receive dwing his- lifetime. 
On his death Jey Kfshore stopped the payment,but the Commissioner 
by a rubkar of the 12th August 1836 directed that until an order 
should be made to the contrary or till the institution of a civil suit 
to establish right by the heirs of Jiwaram, it should be continued as 
theretofore, and the heirs of Jiwaram received the manthly allowaift®™" 
during the life of Jey Kishore. There is ‘other evidente that Jiwaram 
enjoyed an allowance vf Rs. 400 per mensem for maintenance, and 
there is no evidence whatever that he brought any suitin the e 
Civil Court to dispute his brothers’ or his nephews’ -possession of 
the family estate. Nor did the sons of Jjwaram eve? bring any 
suit to contest the possession of Girdhar, the eldest son angl Susse» 
cessor of Jey ‘Kishore. _ The Collector by a subsequent proceeding 
held the allowance of Rs. 400 per mensem to be a pension only, and 
he reduced the allowance to Rs, 120 per mensem l divisible between 
the sons of Jiwaram. They thereupon, commenced’ a suit to estab- 
lish their right to the Rs. 400 as a malikana allowance, and applied 
for-leave to sue in forma pauperis, but the Claim was rejected by 
the jadgment of the District Judge of the 25th June 1856. 


It thus appears that Harkishan succeeded his father Nawal in 
exclusion of his younger brother Jtwaram, and on his death in 1808 
Jey Kishore succeeded in exclusion not only of his younger brother 
Jogul Kishore, but also of his uncle Jiwaram, and .on J ey Kishore’s” 
death i in 1844 or 1845 Girdhar, his eldest son, succeeded to his 
estate, Ji iwaram and his sons, though challengéd to as sert their claim 
to share in the estate by a civil suit, abstained from doing so and 
contented ` themselves with an allowance for maintenance. Girdhar 
died about eighteen, months. after his father and was succeeded by 
his only brother Gir Par shad. But as the latter was a minor 
throughout his elder brother’ s tenure of the estate, no strong 
inferenig.can be drawn from his not claiming to share in the estate: 


A \ 
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Garurde | Gir Parshad died early in P880. It results that for a period of 


“‘dhwaja 


Prashad nearly 80 years fom, the time of the Britis occupation the enjoy- 
ree ment has begn cohsi$tent with the alleged custom and for thg earlier 
Saparandh- and greater. patt of that term has been none with amy other 


waja,Parshad 
Singh. legal basis, P 


The High Const*minimise the inference to be drawn from these 
successive descents @f the estate to an eldest son in three genera- 
tions and the circumstances accompanying them. (1). They say 
that theinquiry taade by, order of the Collector of Dyaram and 
Rajah Bhagwant Singh in 1809 was dişected to the custom of 
Hindus and not to the custom peculiar to this family, and they 
suggest that the reports made in pursuance of that inquiry related 
only to management and gontrol of the estate, not to property. (2). 

tis suggested the Jiwaram was awarded his allowance of Rs. 400 

‘ a month as compensation for being dispossessed of the Zemindari, 

- and being’ content with his position did not care to claim a share in 
* the estate, 


Their Lordships observe on the first point that the customs of 
Hindus would include any custom regulating the succession in ‘a 
WTicifar family, and that the inquiry was whether the property 
“devolves on Thakur Jey Kishore.” They-have already observed 
that the Collector evidently understood the replies of Dyaram and 
the Rafa of Muresan ag directed to the question who was entitled 
to the property. The Sannads were grants of the property to Jey 
Kishore described as -eldest son, and in short the transaction was 
not merely a settlement of the estate in his name for the purpose 
of revenue as suggested in the High Court. On the second point it 
is extremely unlikely that Jiwaram would have rested content with 
an allowance if he had a claim to one half the estate which he 
vould prosecute with any prospect of success. Jiwaram apparently, 
ahd his sons certainly,asserted a claim to be sharers in the estate 
though they never ventured to bring their claims to the test 
of a legal decision. The records of the Collectorate so far as con- 
cerns the relations between Jiwaram and his sons on the one hand 
. ahd Jey Kishore and afterwards Girdhar on the other,.do not dis- 
close a picture of a perfectly united and contented family. 


But the learned Judge in the High Court thought that the 
wequiescence of the descendants of NawalSingh in the usurpation of 


~ 
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Dyaram was far more impressive thansthe acquiescence of Fava Sne k 
and his desaendants. Their Lordships must therefore: examine what Parshad’ =... 
is known of the relations between Nawal Singh@and ,Dyaram and Sagn on 
their r\spective descéndants. Nawal Singh and Deyaram were: sons Sajorandh j 
and so far as appears the only sons of Bhuri Singh, who’is-said to Singh.: - 
have died in the year 1775. The Subordinate Judge says that 
Dyaram forciblyswresteđ the pulk of his fathg’ s property includ- 
ing taluka Hathras from his elder brother ‘on their father’s death, 
and being a man of great energy, he managed to dispossess the other 
descendants of Namdram from their estates and annex their estates 
to his extensive possessiéns. His authorities for this statement are 
apparently the settlement reports of Aligarh 3 made by Mr. Thornton 
in 1834 and by Mr. Smith in 1874, and Atkinson’s Gazetteer publish- 
ed in 1875. These works are not before their Lordships, and tiese 
cannot say whether they bear out the learned Judge’s statement, 
which however seems to go further than the oral evidence of tradi- |“ 
tion warrants. It may be that the reports and Gazetteer i in question S 
are not strictly evidence of the truth of all the statements contained 
in them., And it may be that if examined- they woulde not bear out 
the conclusions drawn from them by the Subordinate J udge, ‘The 
were, however, used apparently without objection; and pr tobably no 
objection would be taken to their being read for what they are 
worth in a similar case in this country. «But if you exclude 
evidence of tradition, what evidence is there that Hathras ever was 
part of the ancestral property of Bhuri Singh? In the last century 
when the Mogul Empire- was breaking up and when (tp quote “Mr. 
Justice Blair) “law was in abeyance,” it was not uncommon for 
an able and energetic man to carve out a large property for himself 
by the sword at the expense either of his own relatives ‘or of 
strangers. . If you look to tradition as disclosed by the oral: evidence 
the statements as to Hathras- are - conflicting. Indeed Keheri 
Singh says that Dyaram acquired the Hathras estate from the 
Poreh Thakurs. In the opinion of their Lordships it is impossible to ` 
presume a partition between the brothers or to say with any 
approach to certainty whether any or what portion of Dyaram’s 
possession was or was not ancestral property, or from whom or by 
what means they were acquired. All that can be said is that 
tradition points to his having acquired them by .force.and not by 
right. , Dyaram was at first confirmed in possession of his estates 
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-Dy tho British Government, ‘büt in 1817-was deprived -of: the bulk 
of them: for rebelljon,, It:appears from documents in evidence that 
20 of Dyaram’s villages under the appellation of Taluka Shabeodpur 
were conferred? on Jey Keshore and 31° were- conferfed on 
Jiwaram. It- is pyobable that these villages were only a com- 
‘paratively small- pare | of the estates: confiscated by the Govern- 
ment. The learned “Judgés in the High Court ask why the 


`- héits of Nawal Singh did not then ask for re-instatement in the 


fiefs which. had gbeen seized by Dyaram as had been alleged in 
violation of Nawal Singh’s right of primogenitre. - And it-is this 
acquiescence: to which they attach so.mfuch importance. Their 
Lordships.cannot agree for the simple reason that they do not know 
ehough of the facts or circumstances or of the motives or policy of 


«tee British Government to form any reliable opinion on the subject. 


‘Their Lor dhips now turn to the oral evidence in the case. No 
less than ‘fifty-six witnesses were called and examined on behalf of 


° the appellants. Their evidence mainly divides itself into two bran- 


‘ches (1) Evidence of the existence of the custom of gaddinashin in 
the Beswar® taluka,-ang of the successive holders of the taluka 


whinging memory having sat onthe gaddi and received the 
‘customary - offerings. (2) Evidence of tradition relating to the 


‘family learnt by the witnesses from’ their tleceased relatives and 


“others, Tn eommenting -on the evidence of the custom of gaddi- 


nashini the High Court says “ In order to constitute that a valid 
argument, it ought to have been shown not only that gaddinashini 


‘and the presentation of Nazars was the ordinary concomitant of the 
‘possession of an impartible Raj, but also that it was an exclusive 
attribute of families in which the custom of primogeniture prevails.” 
The judgment of the High Court was delivered on the 7th Febru- 
‘ary 1893. Subsequently to that date a case of Thakur Nitspal 
‘Singh vs: Thahur Jat Singh’ Pal (which in many of its circum- 


‘stances is strikingly like the present-one) was before this Board. 
“The case-related to the succession to the ancestral property of a Raj- 
put family long settled: in the Agra District. In delivering the 
judgment of their Lordships, Lord Hobhouse observes :— | 


“ The other remark is a suggestion that there is no necessary 


“connection between gaddinashini and primogeniture. That may. be 
80, but itis impossible to read thé evidence without seeing that the 


- 
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witnesses on both sides treat the two as identical or.the fvemer . as 5 Garura 
proving the latter, Not a single question is. put to Any witness wite Prashad ~ 
has affirméd or denied gaddinashini fpr the pprpose of disconnecting ee 

it fro} primogeniture - * JK is cleay that the subordi- Soparandha: 
nate Judge had no suspicion that the evidence applying to Singh» 
gaddinashini could be taken as not applying to primogeniture. The 

first suggestion of sucha digtinction comes irom the High Court. 

Their Lordships thmk that when the “witnesses affirm or deny 
gaddinashini, they mean to affirm or deny primogeniture ; and their 

constant identifieation of the two things shows how clésely they 

are connected in the nfiyds of the families of that part of the country. 

The custom of gaddinashini has clearly an important bearing on 

that of primogeniture house the connection between them may 


$ 
not be a necessary.one.’ PAREN 


Their Lordships think that these observations are directly 
applicable to the case before them, The language in, which the > 
Raja of Mursan spoke of the custom of gaddinashini has already = 
been referred to. The respondent himself in. denying that the 
custom prevailed in his family says:*+- g- -e 

“ By gaddinashini or masnadnashini I mean the practic eaga 
person or the eldest son succeeding to the whole estate and -the 
other sons only gettiig maintenance.” Kharag (a son of Jiwaram) 
says, “By gaddinashini I mean that he (gaddinashing used to sit on 
a gaddi and receive Nazar and one son inherited the ‘property 
while the other sons received maintenance.” Kashi Ram the Jaya (a 
bard or genealogist) of the Beswan family ‘(whose father and grand- 
father were Jayas before him after deposing to the custom says, “I 
'call that gaddinashini, that ‘is, that the eldest son sits on the gaddi 
and younger sons receive maintenance.” -And expressions of this 

' kind-showing the identification in the minds of the witnesses of the 

‘right of sitting-on the gaddi with succession to-the-estate constantly 
- occur in the course of the evidence. ‘There are’ tive witnesses who 
say they saw Jey Kishore sit on the gaddi and receive Nazar. There 
are seven witnesses who say they saw Girdhar-do -so and there are 
numerous witnesses who saw Girparshad. ` 

Their Lordships agree with the High Court that a good deal 
of the evidence of statements made by deceased persons is of doubt- 
`” ful admissibility. By the 82nd section (5) of the Evidence Act. such 
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ae TTS are relevant when they relate to the existencé of any 
ae ‘relationship between ‘persons as to whose relationship the person 

oo ‘making the statement had special means of knowledge,and when the. 
A d statement was made befote the question in dispute was raised For 
Singh? -.- this purpðse and to this extent statements of deceased -relatives and 


. ` servants and dependepts ‘of the family are admissible. By section 
‘49 when thé Court hgs’ bo forfn an opynion’tn (inter alia) the usages 
of any family the opinions of persons having special means of. 
knowledge thereog are also relevant. But by Section 60 if oral 
‘evidence refers to an opinitn or the grounds on Which that opinion 

‘is held, it must be the evidence of the persef who holds that opinion 

on those grounds. Their Lordships think it is admissible evidence 

for a living witness to state his opinion on the existence of a family 
akom, and to state as the grounds of that opinion information 
derived from deceased persons, and the weight of the evidence. 

æ would depend on the position. and character of the witness and of 
athe persons on whose statements he has formed his opinion. But 
it must be the expression of independent opinion based on hearsay 
and not mere repetition of -hearsay. In this way some of the. 

¿` evi ence of such witnesses.as Kharag, son of Jiwaram, of Pershad, 
a nephew of Lala Lachminarain, who was Dewan at Beswan for 
about 25 years, of Keheri Singh, a descendant of Sakat, who made 
_ out a genealogical tfee of Nandram’s family from the information 

of his grandfather, of Ganga Ballabh and others of the same class, 
would. perhaps be admissible evidence of the custom and when cor- 
roborated by, the proved facts as to the descent of the estate during 
the last eighty years is not without value, But their Lordships 

- would not be disposed to place much reliance upon it standing alone, 


Another class of evidence consists of the Wayjib-ul-arzes of 
various villages comprised in the taluka. The plaintiff put in evidence 
ten of these documents compiled in the. -years 1862 and 1863. 
; They do not support the appellant’s case and they afford negative 
evidence against it, because they contain a provision for the appoint- 
_ment of Lambardar in certain events according to the will of the 
co-sharers, and in one of them relating to the village: Bhawan it- is 

-said that if there be no son then one of the heirs shall be the Lam- 
_ bardar with the consent of the other heirs. On the other hand the ~- 
“appellant also put in evidence. the NVA pb TarECs of ten villages ` 


PART IX. | " HE MADRAS LAW JOURNAL REPORYS. e 279 
compiled inthe year 18738. They cdéntain a declaration’by Ger, Seas 
Parshad himself of the custom. “ After my death my eldest son if Parshsd 

he is fis and well behaved shall,according to the cifstomand usage of mag 

my faXily, succeed me to the gaddi, and tHe other Sons if they are wai Pal: i 
fit shall receive Rs. 200 & month and if ghey are unfit Rs. 50 a Singh. | 
month.” Their Lordships do not place much reliance on these 

documents whicl are onty ane expression of “the opinion or aspira- 

tion of Gir Parshad himself. The documents of 1862 and 1863 

are no doubt evidence in favour of the respondené, but their Lord- 

ships do not think*that they are sufficient to outweigh the evidence 

afforded by the actings*of the parties and actual descent of the 

estate and other evidence in favour of the appellant to which they 

have already adverted. 


Their Lordships are fully sensibleof the importance of requir- 
ing thata special family custom involvidg a departure from the 5 
ordinary Hindu Law Should be properly proved ; but they think that e 
inthis case the appellant has satisfied the burden of proof. ‘They °® 
will therefore humbly advise Her Maj esty that the decree of the 
High Court be reversed and instead thereof the *respondent’s 
appeal to that court be dismissed with costs. ‘Che respqndentede» 
also pay the costs of this appeal. 





IN THE JUDICIAL COMMITTEE OF “THE PRIVY 
COUNCIL, 
(From THE COURT OF THE JUDICIAL ComMISSIONER or OuDH), ° 
Present at the hearing :—Lord Hobhouse, Lord MacNaghten, 
Lord Lindley, Sir Richard Couch, Sir Henry DeVilliers. 


Hodges and another ©... us .. Appellant.* 
Va ý 
The Delhi and London Bank, Limited ..» Lesrondent. 


Appeal—Different defences——Different grounds of -appeal—Misjoinder of appellants—~ 
Sureiy—Time given to debtor without consent of surety—Discharge of surety— 
Provision to the contrary. . Delhi and 
Where a decree is given against twu defendants who had different defences to the LondonBank, 

suit and they wish to appeal against the decree or different grounds, they cannot file suet: 

a single appeal as such appeal will be bad for misjoinder. 


odges 
v 


Where by an indenture three persons jointly and severally covenanted that one 
of them who was the real borrower should repay the loan and the deed proceeded 
to say that although they were debtor and sureties as between themselves, the 


F * 2ist July 1900, 
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Hodges , ` éwo aise should be-considered às principal debtors so far as the creditors: were 
Pelli aiid concerned and tat neither they nor their representatives should,pe exonerated by 


7. e bd a E. . 
London'Bank, ®"Y dealings between the creditor ene the principal débtor which under the ordinary 


- Limited. law would hav§ the effect off discharging thenf if they were simply suretigs :— 
' e 


-e Heldgthat the liabjity of the two sureties arese only on default by the principal 
‘debtor, but that theysvere ot discharged ‘by time given to him ‘without their 
- knowledge or premissione R ' i 
Their Lordships Jy udgment was delivered by ° - 

+ Lord Hobhouse :—The appellants inthis case werė defendants 

‘in the suit-broaght by the respondent bank. - They had-different 
- defences, and’ their reasons- -in support of the appeal are different. “ 

‘For defendants so situated, to-Join in a sihgle appeal is an irregular 
proceeding and might easily result in inconvenient consequences. 

But they have been allowed to lodge separate cases and their 
Tordships have heard they, by separate counsel; and as matters 

„turn out the misjoinder in appeal will not cause any embarassment 
y On 29th-January 1886 three documents ‘were executed for the 
purpose of securing .a- loan made by the Bank to ‘Colonel, then 
Major, Oldham of the 12th Native Infantry, then quartered. at 
Lucknow. The first is a? indenture made between-Colonel Oldham of 
wef: part, Katherine Hodges, widow of Loodhiana,and ‘the defend- 
ant Captain raster, then a Lieutenant in the same regiment of 
infantry of the 2pd part, and the Bank ‘of the 8rd part. After 
‘reciting that Rg. 4,500 had at the request of the other three parties 
been advanced by the Bañk to ‘Oldham upon an agreement for 
‘repayment as thereinafter provided, it is witnessed that the three 


parties jointly and severally covenant with the Bank that Oldham 
shall pay-the principa] and interest and the premiums on a life policy 
by monthly instalments. of Rs. 300, beginning on the 10th March 
next; the whole amount to be recoverable on failure to pay any 
instalment. The last clause of the deed runs as-follows :— 

: ` ‘© And it is hereby also agreed and declared, that athough as between 
the said Arthur Oldbam and the said K. Hodges and J.C, B Craster, 
the said K,.Hodges and J. O. B. Craster are ‘to be considered as sureties 
only for the said. Arthur Oldham, yet as between the said K, Hodges 
J. ©. B. Craster and ‘the said bank, the said K.` Hodges and 
J. C. B. Craster are to be considered as principal debtors to ‘the said 
bank, so-that the said K, Hodges and J. 0. B. Craster, their heirs, 

‘ executors, or‘adwinistrators or eithor of -them shall not‘be discharged 


or exonerated by any dealings between the said Arther Oldham, his 


sf 2. e 
81- 
heirs,-executors, or administrators and the said bank- whereby be saigl Hodges 


e ` 
K. Hodges aad J.C. B. Craster as sureties only for the said: Arthur Delhi and 


i Se eee , ” 4 London Bank, 
Oldham whold have -been so discharged op exonerateds i aA. 
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The second of the three documents is a letter, written by 
Mrs. Hodges to the Banke It states that she bands to: the Bank i 
certain certificates for shares in other banks with a power of 
attorney to enable the B&ank tg sell them. In jhe event of her loan 
account with the Bank (joint and several with Oldham and Graster) 
‘becoming out of order by infringment of any of he conditions of 
the bond securing*it, the, Bank may sell Tor the credit of the loan 
account. The third doéement is the power of attorney mentioned 
in the letter. oe 


On 8th June, 1886, Mrs. Hodges died, and the appellant 
Robert Hodges is her administrator, ‘ <a ° 


In September 1886, Colonel Oldham failed to pay the instalment æ 
due to the Bank. He applied for delay, but was informed by the ° 
Bank that it could not be granted without the consent of his sureties, ° 
Craster consented to a.delay of four months, but no consent could 


be given on the part of Mrs. Hodges’ est&te to which no représen- 
tative had then been appointed: i oe 


After this, much, time was consumed in application by the 
Bank for payment and proposals on the paré ef Oldham for delay. 
On the 26th: July 1888, Mrs. Oldham, wife of the Colonel, executed 
a bond whereby she charged her interest under her father’s will 
in consideration of . the forbearance of the Bank, from -suing 
Oldham, Hodges, and Crřasteg till the 1st May 1889, This suit 
was brought on 2nd May 1889 to obtain payment from the parties 
personally hable and from the estate of Mrs, Hodges. 


The defences raised by Robert Hodges, which are now material, 
are these, first, he says that Mrs. Hodges was a quasi pardanashin 
lady, of no education, unable to read or write English, and quite 
incapable: of understanding the terms of the three instruments in 
question ; which were not’ explained to her, and on which she had 
no independent adviser, Secondly, he Says that her execution of the 
instruments was obtained by undue influence and misrepresentation 
on the part of- Colonel and Mrs. Oldham. Thirdly, that the Bank 
had given time to the principal debtor and had thereby discharged 
the surety. eT 7 ee es 
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Hodges - o om fourth and fifth issues stated by the first-court were as 


Vv. 
Delhi and. follows: — r i f ° : x , ; ee 
London Bank E 
Limited. “4. Was Katherine Hodges a guasi .pardanashin lady and 
; k l 
uneducated an ° e ô 


° 
«5. Did Kathgzine Hodges execute and understand the documents 
alleged to have been gxeonted by her P” 


The first cour’ answer red the®*fourth issue in the negative 
(Rec. p. 267). On tho fifth issue the learned Judge thought that 
Mrs. Oldham cxPlained the deeds to Mrs. Hodges, and he says it 
is apparent that Mrs. Hodges was not a person to sign deeds 
without first knowing what they contained. He, therefore, answered 
the fifth issue in the affirmative. But this latter finding must be 
taken as qualified by a supsequent part of his judgment. 

ER 


It will be cOnvenient hełe to state the position and character 

æ of Mrs, Hodges. The main features are summed up shortly in the 

* judgment delivered by one of the learned Judges in the J udicial 
* Commissioner’s Court :— 


“ Mrs. Hodges was by arth a Kashmiri, sister of a well known 
Kashmiri gentleman, a Political pensioner. Mr. Hodges was employed 
e Kapurthala estate and died during the mutiny. Mrs. Hodges 
continued to live in Loodhiana till October 1885, staying during the hot 
weather with the Beyerend J, Woodside at Landour. In October 
1885, she beg&n to livewith her son-in- law Majar Oldham at Lucknow. 
She was a woman of superior ‘mental capacity. She could not under- 
stand English, but could read and write Urdu in the Roman character. 
Her habits were those of a native in this country. She did not appear 
bofore strangers, but had a limited circle of friends either Natives 
of the country, or Huropeans connected with natives of the country 
before whom she appeared. Accordtng to Mr. Woodside, though Mis, 
Hodges has great ability, she was incapable of doing business such as 
getting interest on her Government Promissory Notes. According to 
Colonel and Mrs. Oldham she managed all her affairs. The respondent 
Hodges has admitted that with the exception of certain remittances to 
‘England, Mrs. Hodges transacted all other business herself (Hxhi- 
bit 25). There can be no doubt that for 27 years she managed-her 


affairs with prudence and success, possibly with some assistance from 
friends.” 


A few. par Goins may # usefully be added. Her marriage with 
Mr, Hodges is said to have taken place in the year 1838 -when she 
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. must have been hardly fifteen years old. It was- E d by thé i poe | 
Reverend My. Rogers. according to the nites of tle Pr esbyterian Delhiand 
Church. She then took the. Christian name ef Katherine and oe 
retained it during her. life instead of her birthghanw of Piyari 
Phundo Khanum. Her children, five in number, were al? baptised ° 
into the Christian Church. Her husband was piod at Delhi in 1857. 

It does not appear that shg ever eeased® to be Mahometan- in 
religion, and she clearly was of that réligion both befgre- her 
marriage ahd during her widowhood. But the statement that 

her eee were those or native PARN must be taken mi to the 

the fact that during widowhood ale r resided EN with Mr. Wood- 

side, a.Christian missonary, and appeared uncovered before his male 


servants as well as her own. i 


t @, s 

In this part of the case there is É: diser epancy in the evidence- 
except on some small immaterial details, and none at allin the œ 
findings of the two courts. It is abundantly clear that Mrs. Hodges p 
was not a pardaunashin. The term quasi-parda-nashin seems to. 
have been invented for this occasion. * Their Lordships take it to 
mean a woman who, not being of the pardanashin class, is yet_so 
close to them in kinship and habits and-so secluded frorf cin 
sosial intercourse, thaf a like amount of incapacity for business 
must be ascribed to her, and the same amouateof protection which 
the law gives to pardanushins must. be extended to hef. The 
contention is a novel one, and their Lordships are not. favourably 
impressed by it. As to a certain well- known. and easily ascer- 
tained class of women, well-known rules of law are established, 
with the wisdom of which we are not now concerned, Outside that 
class it must depend in each case on the character and position of 
the individual woman, whether those who deal with her are or are 
not bound to take special precautions; ,that her action shall be 
intelligent and voluntary, and to prove that it was so in case of 
dispute. Mrs. Hodges was an independent woman of more than 
ordinary capacity for, and experience in, dealing with property. 
It would be very unjust to hold that the Bank was bound to moa 
heron any other footing. : 

As regards the allegation that the oniy given by Mrs. 
Hodges- was -procured by undue influence and misrepresentation 
on the part of the Oldhams, there is absolutely no evidence 
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_poyond\the facts that she was residing with them, that Mrs. Old- 
“ham was her@favour ite, daughter, and was in thg habit of 
explaining English expressions to her, as she did on the occasion 
in question. 'N g formal jssue was stated on ' this point, but’ ib has 
been much pressed, sthough not so much $t this bar as in the courts 
below. The judiciff conmissioner oxamines the matter very carc- 
fully, and is at pains’ ie show aot only that ors. Hodges was freely 
consenting to the transa¢tion, but that having regard to the family 
circumstances it was not at all an unreasonable thing for her to 
assist Coltnel Oldham as she did. ° 

On this important part of the case their Lordships have no 
dificulty in expressing agreement with both the lower courts. In 
what comes afterwards, itis difficultto follow them. The District 
Judge goes on to try the cighth issue, Did Katherine Hodges execute 
the bond as a pricipal or as | surety ? Now when it had once been 
found that she was a competent woman of business and understood 
the deed and executed it willingly, nothing remained for the pur- 


ose of ascertaining her position except to construe the deed, unless 


there had been some special case set up making a distinction 
between one part of the Seed and another, of which there 1s no 
Teer e ihe pleadings, the issues or the judgments. The deed 
is not open to any serious doubt. Mrs. Hodges covenants that 
Oldham shall pay. hat makes her a surety, liable to pay the 
whole immedi&tcly on Oldham’ s default, She isa surety with all 
the rights of surety to be indemnified by him and to have contri- 
bution from her co-surety. But as regards the Bank she was to be 
considered a$ a principal debtor not so as to be liable while Oldham 
was meeting the instalments, but so as not to be discharged by 
dealings between the Bank and Oldham which were otherwise calcu- 
lated to discharge a surety. The District J udge however goes to 
the extrinsic evidence, and he decides that Mr. Hodges was a 
surety pure and simple. His only grounds are, partly some loose 
general statements, made, most of them, subsequent to the deed, by 
Colonel Oldham and Mr, Langdon, the Bank manager, that she was 
surety which is quite true; and partly because from the evidence of 
Mr. Woodside it is apparent that she never would have agreed to 
stand as a principal (Rec. p ). 272). 


The learned judge can har ‘dly have been serious in treating 
Mr. WwW oodside’ s opinion as evidence. But great stress hag. been, 
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\aid at this bar, and was evidently laid*in the courts below on tleo, Hodges 
hardship wlfith the last clause of the deed inflicts "upon ia Deliiand 
and onethe consequent probability thatethey woul not have borne oot ea 
their part in the tr ansactioy if its exact effett had Deena pianga to 

them, That its exact lega? effect was not expbpined is ‘probable 
cnough, seeing that counsel at this bar found ip difficult to say what 
effect it would have except the effect of avoidipg the rule by which 
the surelies are now seeking to protect themselves. That rule, 
though established in English law, and importedeinto the Indian 
Contract Act, section 135, without express mention of all the qualifi- 
cations which attach to%tin England, has often operated as a 


Surprise and hardship on creditors. It has long since become a 
common thing, at least in England, for pr udent lenders of money 
to prevent its application by provision like that which is foun® in- 
the document under consideration. Whetlfer the pfactice has been 
so common in India $ notapparent. Butit has been the practice , 
of the plaintiff Bank, and this deed was copied from a printed form. e 
Neither of the courts below intimates that thereis anything unusual 


* ee . + >- $ . « è . 
in the provision, nor that in this particula case its insertion was in 


e e ai 


It seems to their Lordships not only not probable but highly 
improbable that a lady who was knowingly and willingly making 
herself liable for the whole debt in the onby tod, likely event of 
Colonel Oldham’s default,should draw back from that engagement on 
being informed that if it so chanced that the Bank gave indulgente 
to Colonel Oldham of a kind which is usually calculatéd to benefit 
all the debtors alike, her liability to the bank would still continue. 
The addition to her ‘responsibility was a minute onc. Having swal- 
lowed the camel she would hardly strain at this gnat. 


any way improper or calculated to deceive. 


Nevertheless, the District Judge having found that My. 
Hodgos executed the decd of surety, as she undoubtedly did, pro- 
ceeds to treat it as if there were nothing else in it and holds that 
she was discharged when time was given to Colonel Oldham. He 
does not bestow any examination on the question or even put the 
question, whether as regards explanations given to Mrs. Hodges, or 
as régards her understanding, there is any different evidence appli- 
cable to the final clause of the deed from that which was applicable to 
the deed asa whole and which convinced him that she understood it, 
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Hodges - _ OMthis question of sueetyship the Judicial Commissioner’s: 
Delt and’ ee arrives af the same conclusion in a different ange more legi- 
London Bauk, timate way, 2. €.,-@l the congtruction of the, deed. ` The judgment: 
Limited, > 
lays it down that. inasmuch as the pr ior ‘part of the ‘deed greated 
è Mrs. Hodges and Captain Craster sur etfes, the latter part cannot 
make them: principal ¢ debtors. Their Lordships cannot‘understand 
this argument, nor was'it supported aj thi®bar. ‘Fhey have above 
given their view: of the? meaning of the deed. = > 


15., The Jyeéicial Commissioners, however, did not support the 
District J udge, because they thought that the Bank did uot contract 
with Colonel Oldham to give him time. It seems however to their 
Lordships that having taken Mrs. Oldham’s security as the 
result of a correspondence, with her husband, in consideration of 

‘forBearance from suing’ tlty three debtors, the bank effectually: 
precluded: itselffrom suig between July 1888 and May 1489. If 
they could agree with either court on the efféct of the deed, they 

e Would hold that Mrs. Hodges was discharged;but as they think 
that the construction of the High Court is wrong and that the 
District, Judye is wrong, in’ disregarding the final clause of. the 
: ged. they must affirm the liability of her estate to the Bank. 

- 19. Captain Craster’s case is different and much more simple. 
-His personal position i is no way peculiar. He was a man living in 
the world, 32 years gf age, and had been working with his regi- 
ment for: about- three years. He doesnot -allege any improper 
Tafluence on the-part of his superior officer Colonel Oldham who 
procured Itis execution of the deed. His case is that Langdon, 
the Bank Manager, misled him as to the nature of the deed. This 
is his account of what happened with Langdon. 


“Isaw Mr. Langdon in his office and said ‘Colonel Oldham tolls 

me that he is desirous of obtaining a loan from your Bank and I have 

come down to see you regarding the matter.’ I said,‘ Do you consider 
that if I stand security to your Bank for so large a sum I a be 

incurring any unnecessary risk’, Mr. Langdon replied. ‘No? He 

said Mrs, Katherine Hodges will be security with you. She is lodging 

“Bank slates as extra security, Colonel Oldham’s life will be insured fora 
‘sum of Rs, 14,000, and Colonel Oldham will ‘repay thé loan at the rate of 
Rs, 300 per mensem. -I said, well, you must recollect I have no other 

means besides my pay and should anything happen to prevent Colonel 

-Qidham paying up I can’t doso. Mr, Langdon said in the fag of-the 


AN 
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security of Mrs. Hodges and the shares that she has ee nd algo oo ü 
Colonel Oldham’s life- being insured, Edo not esee how you can run any” Dan inä 
great rigk since Colonel Oldh: am is paying Rs. 30 ea pronth, and- in the LondonBank, 
event of his death we get the Rs. 14,009.Lifg Insurange. Pa said, very oe & 
well, you accept me as a co- agrety for the amount. eHe said, yes, a deed ® 
will be drawn up hy which you will become sur roty Wo the Bank,” 


Langdon says that ¢his gccount § corr doti in the main, buthe 
will not ‘speak to every detail (p. 257) ; attervards adding that he is 
convinced that he told Captain Craster that he would be a „principal 


debtor ; only that the Bank would not cal? upon him unless Oldham 
failed (p. 258). "e 


The deed was brought to r raster for his signature Ly Oldham 
on the Rifle Range at Lucknow.- He executed it without making 
any attempt to read it, relying as he #tys on Oldham, who toldim: 
that it was a- bond drawn up in accordénce with his agreement 


made with Langdon.” As to the tenor of the deed he says-:— Bi 


“ I understood the liability of a principal’ to be greater “thane 
that of -surety. I object to being called a principal delor Had 
I read the passage in Exhibit Al,” are tosbe consideréd as principal 
debtors to the said Bank. I would nover have signed Exhjbide Abe 
The said passage is quite plain to me. I have borrowed money 
once of the Bank: 1 ‘had to sign and get a surety also. I can’t 
remember if that transaction was prior to the one-€n suif. The 
look of the paper [ signed for the transaction was..something like 
Exhibit Al, Hada stamp above and writing. below. I did not 
read the paper for that transaction. J repaid the money.” | 


Colonel Oldham says that he told Craster what Langdon had 

told him, that all would be jointly and severally liable. “The 

~Bank may come down on. you directly without reference to me” 

(p. 254), And again (p. 255), “I took the bond to him myself. 

‘I did not- read it to him. I explained it to him fully that he was 

~ responsible irrespective of me. Itwas fully explained to him that 
-he would jointly and severally be liable.” 


o in fact both Langdon. and Oldham, if they correctly r remem- 
as a what they said, appear to, have represented the liability of 
.,the sureties not as something less. but as „something greater than it 
actually-was: vtz.; as an immediate ‘lability. to the Bank instead of 
one. dependent on Oldham’s default, ee oe 


pa” ~ à - ` 


Hodges 


Ve. 
Delhi and 
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e Ca tain Craster also reties on Langdon’s refusal to give time 
° i ate iy is ee 
upon Oldham’s first application without consent of *the sureties, 


Loudon Bank, That, however, casnet affectethe legal rights of the partieg; and 


Limited, 


e 


‘as wholly insignificant. . } 


indeed at ting Bar it is only used ina legitimate way, as guowing 


_ Langdon’s real beliff that Craster was æ surety pure and simplo, 


and so lending probability to Craster’s statement that Langdon had 
misled him into believing’ thé same dhing? But this reference to 
sureties may have been merely a point of courtesy or of unneces- 
sary caution, or perhaps only a civil excuse to Colonel Oldham for 
not giving the indulgence’ he asked. It is noore evidence that 
Langdon really misrepresented the effect*of the deed to Captain 
Craster, than his acting at a later time without reference to the 
sureties would be evidence the other way. It ought to be treated 


Their Lordships have already mentioned their reasons for 


© thinking if highly improbable that those who incurred the substan- 


„tial liability of the whole debt would have scrupled at this parti- 
vea clause. It has become important now, and Captain Craster 
may think thet he would håve treated it as of vital importance 
then, if all the consequences had becn explained to him. But it 
has ‘been before stated that he was a man who ought to have been, 
and probably was, able to look after his owm affairs. He admits 
that the effect, of th8 eed is plain to his understanding ; only he 
did not‘take the troubfe to read it. It would be avery dangerous 
thing to allow people who have induced others to advance money 
on the faith of their undertakings, to escape from the plain effect 
of those undertakings on the plea that they did not understand 
them. It requires a clear case of misleading to succced on such a 
plea. The District Judge seems to have acted on Captain Crastor’s 
statement alone. He does not mention the counter statements of 
Oldham and Langdon. Taking” Craster’s statement it hardly 
amounts to more than that Langdon underrated the risk ho was 
vunning, and said that he was to be surety (which was the fact} 
without any particular mention of tho last clause in the deed, which 
very likely was not mentioned. That would not suffice to show 
that Langdon misled Craster. But putti ng all the evidence together, 
their Lordships are satisfied that Crastor was given to understand, 


perhaps even too broadly, that in his liability to the Bank he stood 


upon an equal footing with Colonel Oldham and Mrs, Hodges 


a 7 
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The District Judge granted a decree against the Oldhavhs and Hodges 
dismissed the suit as against the Hodges and Craster with costS-ereihi and 
The Court of the Judicitil- Commissioner gave i Tocree against all R 
the defndants. This ¢heir Lordships hold to be right, though they 
differ as regards the groungs on which it shou id rest, Arne decree, 
howover,is against all the defendants personafly > pay the whole sum 
found due or accruing dug “That does not recogñise the representative 
position of Robert Hodges, whois only brought Mere as administrator 
of his mother’s estate. In delivering judgment the learned Judicial | 
Commissioner statęs that Mr. Hodges wag in the Hessession of her 
husband’s estate and remained the ostensible owner of the balance 
with consent of her sons, and that she was treated as tho owner of 
the entire property by the defendant Hodges in his application for 
probate. He states a formal finding on the 6th issue thus : “I find 
that the defendant Hodges is liable fo ti the extent of the entire 
estate in the possession of Mrs. Hodges.” ° Tt does not appear that 
this record contains the requisite materials for trying subh a ques- 
tion, which is more appropriate fora separate inquiry ; and it is ® 
not disputed by the plaintiff's Coungel that,.as ‘Hodges has not 
admitted assets, it would be more regular *to ascertain the measure 
of his liability by enquiries in the execution of the decyee.p dheir - 
Lordships think that it would be right to add to the decree as 
follows :—“ But ‘as reg ards the defendant Robegt Nathaniel Hodges 
“this decree is, except as regards the costs hereby @dereg to be 
“paid, made against him in his repfesentative capacity. Let all 
“ proper inquiries be made and accounts taken for the purpose of 
i ascertaining the amount of the estate of Katherine Hodges and 
“the lability of the Bank shares pledged by her and of the 
“administrator Robert Nathaniel Hodges to make good the debt 
“ due to the plaintiff Bank.” ‘Their Lordships will humbly advise 
Her Majesty to dismiss the appeal and with the qualification just 
‘mentioned to affirm the decree. As regards the costs of the appeal, 
the case of Captain Craster has wholly failed, and the case of 
Robert Hodges has failed on the most material points: Their 
Lordships think that the modification now made ought not to affect 
the costs ; especially considering that no attempt was made in the 
court below to review the judgment on this peint. The appellants 


a> 
ad 


must pay the costs, 
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Indar Baha- Civil Prosedure Cad®, Ss. 2, 21l, 240 and 540—-Mesne grofits, years for which 
dur Singh vecorerable—Or der for aceount—Pr eliminary order-—Final adjudication—Appeal. 
v. 
Bijai Baba- ' -An order iu execution deciding that future” mesne profits awatded by the decree 


iar Singh, . sad * : , 
cata are recoverable for a certain number of years whether embodied in a separate jalg- 


nent or combined with decisions on other points, is, like a preliminary decree for 
aecgunt, not an interlocutory order but a final adjudication ; and being one which 
determines a question mentigned Jn S, 244, C. P, O, and not specified in S. 588 is 
appenlable under sections 2, 24 and 510 of the Code of Civil Procedure. 

Where £ decree awarding future mesne profits under °S. 211 of the Civil Proce- 
e dure Code is affirmed by an appellate court, the three years from the date of the 
Bree ee until the expiration of which alone mesne profits are recoverable under that 
z section, should ke calculated not fran the date of the original decree, but from the 

date of the decree of the court Sf appeal. 


“Tir iordships j udgment was delivered by 


Lord Hobhouse :—This appeal is presented against an order 
made in the, cours® ef execution proceedings. The plaintiff in 
the suit who wes the original respondent in the appeal, claimed 
possession of land. On the 12th November 1887 the District 
Judge passed a decree in his favour ordering possession, and 
adding “the plaintiff is also entitled to future mesne profits.” 
The defendant, ‘now appellant, appealed to the High Court who, 
on the 19th J uly 1889, reversed the decree and dismissed the suit. 
The plaintiff then appealed to the Queen in Council who, on the 
11th May 1895, ordered that the decree of High Court should be 
reversed and the District -Judge’s decree of the 12th November 
affirmed. >- i 

After that the plaintiff prosecuted his claims in execution of 
the decree so affirmed by the Queen in Council. He recovered 
possession on the 30th November 1895. Then he proceeded to 
recover mesne profits. He claimed them from 23rd September 1886, 


1st July 1900, 


) | 
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on which day his suit Wis brought, down to ther ecovery of posses, Ipdar Baha- - 
sion by him.e* The defendant objected that no decree remained to ‘es oo 
be exeguted except thing of the Queene in Council which made no Bij Babe 
mention of mesne profits ; but the District Judge h id that the 

Queen’s Order had come dewn for execittiog aÑ! “its effect causes z 
. reference to be made to the original decr ce of this court asa final 


decree in all apptication® for execution. " . 


Having thus settled that the Queen’s Order. pave dene ponte 
by reference to the original decree, the District Judge went on to 
frame issues, THe second of such issues was, ‘ For what period 
are mesne profits recoverable,” It was arranged that this issue 
should be treated as preliminary to taking accounts and should be 
argued separately. That was done and the District J udge decided 
that mesne profits were due for the thyve’years next after the fate. 
of the original decree, t. e., from foth*Novemlr 1887 to 12th 
November 1890. : . w 


From this decree the plaintiff appealed to the High Court® 
who, in the first instance, addressed themselves to a preliminary 
objection made by the defendant that eo appeal i is*given by the 

Procedure Code in such a matter. The High Court oypænled - 
` that objection. As it has been renewed here and earnestly pressed 
upon their Lordiships’ by Mr. Ross, it may be convenient to 
dispose of it in the first instance. : ° 


% 


The High Court felt considerable difficulty on the point. 
They allowed the appeal on the ground that the District Judge had 
tried the question separately, and had embodied his finding in a 

formal order. They remark that it practically dismisses the claim 

of the decree-holder for some ö or 6 years’ profits and that in a way 
which in the Court of District J ndge i is final. Therefore they hold 
it to be an appealable order. 


Treating the question as if it were aa the order under 
consideration is final or inter locutory in its nature, and testing it 
by the ordinary principle applicable to such questions, their Lord- 
ships think not only that the High Court are right in the particilar 
circumstances of the case, but there is not any need to rely upon 
the accident that the District J udge took the convenient course of 
trying the liability. to account in a separate issue. and deciding it in 

a separ ate judgment. His decision is a final one in its essence and 
p 
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Indar Baha- wond: be so equally stir it stood alone, or was combined with 


dur Singh 
Ve 


Bijai Baha- 
dar Singh. 


: efecisions on other points. It resembles in principle a decree for 


account made at’ the’ hearing of a cause which is final egalist the 
party denying liability to account and is appealable ; though it is 
also in apotDer way inter rlocutory and mey result in the exoneration 
of the accounting fart} or even in the award of a balance in his 
favour. And it e@it.make,no difference in point of principle 
whether the decisioi? be in favour or‘against the liability to account. 
It is equally final in its effect and as such equally open to appeal. 


e@ 
But then Mr. Ross ufges that we are not testing the question 


by general principles,but by the expression#of the Code which relate 


to appeals. That is true and their Lordships turn to the Code to | 
see what it says, 

Section 54Q gives a rixht to appeal to the proper court from 
the decrees or®from afiy part of the decrees of courts exercising 
original jurisdiction, By section 2 a decree i$ thus defined: “The 


eformal expression of an adjudication upon any right claimed or 


defence set up in a civil court when such . adjudication so far as 
regards the eourt expresging it decides the suit ...... An order ...... 
deternining any question mentioned or referred to in section 244, but 
not specified in section 588, is within this definition.” Section 244 is 
that which gives to the court engaged fn executing a decree 
jurisdiction to determine questions arising between the parties 
relating to the execution of.the decree. Section 588 specifies a 
a darge number of orders from which appeals lie including many 
made in exeeution proceedings, but not including such an order 
as the one under discussion. It appears to their Lordships that 
the plain meaning of section 2 is to make this order a decree 
appealable under section 540. Mi Ross has not shown any reason 
why the words of the Code should not be construed in their plain 
and obvious sense. On the contrary the obvious sense is that’ 
which best accords with ordinary convenience and ordinary rules of 
practice, 


Turning from this purely technical aaa to the substance, 
of the appeal, the High Court found the issue before them to be 
very simple. The District Judge held that it turned on the construc- 
tion of sections 211 and 244 of the Code. Section 244 prescribes 
that questions arising in execution including this question should 


ne 


+ 
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be decided i in the execution and not by separate suip. Section 244 fndar Baha- 
enacts that'i in suits fou possession of immoveablé property, “The mis Pi 
court {nay provide t}t decree for the paymén? of rent or mesne Dial Baba 
profits&n respect of such property from the institutit of the suit K 
until the delivery of possession to the paty M whose favour the 

decree is made, or until the expiration of thye¢e years from the date 

of the decree (whichever evett first occurs,” À 


The effect of the District Judge’s application of these sections 
is somewhat startling, because though executing thë Queen's Order, 
he holds himself to be lgnited by in point of time as though he was 
executing his predecessor’s decree made in his own court, and he 
counts the three years,from which alone he thinks he has the juris- 
diction to estimate mesne profits not frem the date of the Qugen’s 
Order, but from the date of the decreeof h his own gpurt. 


Now the plaintiff, it must be held, was entitled to possession 
throughout. In 1887 he got a decree for it, and had that been . 
executed he would have had the profits. But there was an appeal, 
and in 1889 the High Court took a view adverse to higiand passed 
a, decree in the face of which he could claim nothing. Five years 
afterwards he succeeded in displacing that decree and fn rf-estab- 
lishing his original right to possession. Then he is told that from 
the 12th November 1895, the case debars hin» from recovering the - 
income of his property and allows his opponent to keep ite ° 


+ 6 


The District Judge expresses an opinion that the plaintiff 
might have brought a separate suit for this income, and that if he 
has lost some years’ profits it is ‘by his own laches., How he could 
be charged with laches for not instituting a suit which with the 
decree of the High Court standing against him must have come to 
naught is not easy to say. And if he were now to bring a fresh 
suit or if he had done so in 1895 after reversal of the adverse 
decree, a substantial part of his just claim would be barred by arti- 
cle 109 of the Limitation Act. But their Lordships will not further 
discuss the exact bearings of the two cited sections of the Code, ` 
because the High Court has given the simple and obvious solution 

of the difficulty which puzzled the District Judge. 


. The court is now executing notthe District Judge’s decree of 
1887, but the Queen’s Order of 1895,which by affirming the District 
Judge’secdecree has adopted its terms and has carried on their effect 


Indar Baha». 
dur Singh ~ 
New 
Bijai Baha- 
dur Singh. 
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and 
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down- tq x later date. AN ia the courts below did to do, and 
‘all that this Bédard has new to do, is ‘to construe the arder ‘of, May 
1895 and to garry, ity into expeution. Tis meaning is hardly | open 
to doubt. {t affirms the District. Judge’ s dtcree which awarded 
« future mesne profits * That signifiess profits future to the ‘12th 
November 1887. The trder of 1895, speaking with the language 
of the decree of 1887, clearky carries all profits up to its own date. 
If .there had been "aday for three years after 11th May 1895, 

section 211 would be called into operation with reference to the 
order of that date, But to eall it into operation with reference to the 
decree of 12th November 1887 is to deprive the later order of its 
obvious meaning. It is true that one of the arguments’ used for 
the defendant was that the later order has no meaning as regards 
mespe profits because the? are not expressly mentioned; but that 
is clearly wrohgeand way harglly pressed at this bar. l 


r 


Agreeing with the High Court their Lordships will humbly 
eádvise Her “Majesty to dismiss this appeal and the appellant must 
pay the ponte: a 





IN THE JUDICIA: COMMITTEE OF THE PRIVY 
oe ' COUNCIL. 
. (From tHe Mabras Hien Gourr). 


Present :—Lorè Hobhouse. Lord Macnaghten. Lord Lindley, 


Sir Rickard Cud Sif Henry De Villiers. 


„ Mallikarjitha e rapada Nayudu ‘Appellant * Gn both 


“ eee ¢ . appeals). 
Durga Prasada 3 N layudu o Respondent. 
Venkata Rámalingamna ON oa Respondent in the 
' e 2nd appeal. . 


_ for~ Wrongful withhelding—Demand, ‘and r efusal-— Nonpayment, 

Mere nonpayment of maintenance apart from the wrongful withholding. of ib 
does not give rise to a cause of action for the recovery of arrears;and wrongful with- 
holding may bepr oved otherwise than by evidence of demand and refusal. 


i 


Nonpayment of maintenance when anen is 8 prima facie proof of ‘wrongful w ith, 


holding. oe “a 
Semble, where the junior members of an impartible Zomindari sued for par tition. 


and failed.and subsequently- brought a suit for | arrears of maintenance, the Zemin”, 


e e 





2 appeals and cross appeals consolidated respectively. 
: Ma lith July A 


1 ke 
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dar would have a good defence if be could proye that he was misled into the belief Mallikarjnna 


that the right to maintenance was abandoned, and he had conseguently failed to Set Nayuat 
i ayudu 
part any portion of his annual income tow ards such a claim, ® yu 


"heir Lordships’ Judgment was delivered Dy : Darga 

SiH enry De. Villier s :—These are appeals ande ér ogs appeals me dae 
against a decision of the "High Court of, MNras which modified Vencata 
a decision of the District Court of Kistngs+Two separate suits oe 
for maintenance had been bréught in the,loter court against the 
Zamindar of Challapalli by his two younger brothers respéctively, 
but all the proceedings in the two cages wer@identical, and the 
observations of their Lordships upon the one case will be equally 


applicable to the other. : 


The appellant, the defendant in the lower Court, is the eldest 
son of Ankinidhu, late Zamindar of Chakapalh, who died on, the 
6th of April- 1875 leaving three sogs viz, the defendant and the 
two plaintiffs. Not long after their father’ s death quarr els arose e 
between the br other sand i in April 1880 one of the younger. br others = 
brought an action for partition against the present appelant in? 
the District Court of Kisina. That gourt decided that the Zamin- 
dari estate was impartible, but awarded t8 the then Plaintif one- 
third of certain property not forming part of the Zamindarg estate. 
That judgment was reversed by the High Court of Madras, but, on 
appeal to Her Majesty i in Council, the judgment of the High Court 
was reversed on the Ist of May 1890 and. that, of* the District 
Court was restored. In April 189T the two younger brothers 
instituted the present suits for maintenance. The plaints claimed 
.(1) maintenance at the rate of Rs. 2,000 per month, (2) Rs,5,31,988 
for arrears of maintenance, (3) Rs, 12,000 towards the marriage 
expenses of the plaintiffs’ children, (4) the provision of suitable 
houses, lands, utensils and furniture for the plaintiffs and (5) an 
order declaring that.the arrears and future maintenance constitute 
a charge upon the Challapalli estate or such portion thereof as may 
seem proper to the court. ~ The District Court by ‘its judgment 
decreed future Maintenance at the rate of Rs. 750 per month and 
arrears of maintenance for twelve years at the rate of Rs. 500. per 
month, the whole to be a charge upon the Zamindary estate. The 
District Judge found that the claim for maintenance was not affect-. 
ed by the decree in the partition suit and was not barred by 


limitation, In regard to the, claim for arrears of maintenance, he 
o 
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Mallikarjang held that, although no demand had been made, maintenance had 


Prasada 
Nayudu 
v 


lingamma 


been practically withheld and could be recovered fot a period of 
twelve yearseimnediately preceding the institution of th suit. 
Against this‘judpment tlte Zamindar appealed, while the peaintiffs 
filed objections. The Jsdges of the High Court agreed with the. 
lower Court upon al] points except as to arrears of maintenance 
and ‘as to the maintegance being a charge ®upon the whole of the 
Zamindary estate. They held that the arrears were not claimable 
except a certain, gum actually received by the plaintiffs under a 
previous order of the High Court,and they reduced the amount of 
arrears from Rs. 56,000 to Rs. 23,000. A$ to the question whether 
the maintenance decreed should be a charge upon the whole of the 
Zamindary they say: “ We think that the Zamindar is justified 
“ in®bjecting to he decree as framed by the District Judge inas- 
“much as it fettrs him wnnetessarily i in the disposition of his pro- 
“perty. It is sufficient thatthe decree should? make the mainte- 


é nance chargeable on certain villages.” The defendant now appeals 


against the judgment of the High Court in so far as it allows any 
maintenance a@ all, while,op the other hand,the plaintiffs respectively 
cross-appeal against that part of the judgment which refuses 
further sp ecific relief and reduces the amount of the arrears of 


maintenance, 

Their Logdship$ fully agree with the High Court that the 
family of the parties to the present action has not become a divided 
ong in consequence of the proceedings in the previous suit to which : 
reference has already been made. It is true that, in that suit,a decree 
was made for the partition of a portidn of the family property, but 
it was a very inconsiderable portion and had no relation whatever 
to the Zamindary estate. As to the Zamindary estate this Board 
held that it was impartible, and the consequence is that the plain- 
tiffs, as the younger brothers of the Zamindar, retain such right _ 
and interest in respect of maintenance as belong to the junior 
members of a raj or other impartible estate descendible to a single 
heir Sartaj Kuari’ v. Deoraj Kuari (I. L. R. 10 A. 285). In 
regard to the amount of maintenance the Judges of the High Court 
very properly refused to disturb the finding of the District Judge 
whose experience in the district they fully recognise. 

The only question upon which there has been any serious 
argument before their Lordships is whether the arrears of magnte- 
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nance awarded by the lower Court ought to have been reduced by Mallikarjana 
the High Qqurt. The plaintiffs no longer object?to the arrears Nayudu 
being limited to the period of twelve years, but they claim that for Haves 

that period at all events they should -recejve the gmount awarded Mo 

to them. Among their feasons for the view that atrears ofand ° 
maintenance are not claimable the learned J udges of the High Mag 
Court state the followjng Pi The -Distriet “J udge has granted lingamma. 
“arrears at the rate of Rs. 500 per mensent for twelve yeas prior 

“ to the institution of the suit. In this we think he was wrong. 

“ The right to magntenance is primarily a right tò be maintained 

“out of the current income of the property in the enjoyment of 

. “ the party chargeable. The circumstance, however, that a person 

“entitled to maintenance has notin fact been maintained by the person 
“chargeable does not necessarily givethim a right of actio for 

“arrears. On proof of failure to maintain, withogt more, lie can- 

“not be said to become a creditor of the person in default, Itis © 
‘incumbent on him to prove that there has been a wrongful with- i 
“ holding of the maintenance to which he is entitled.” In support 
of these views the learned Judges refer to two cases geported in I. 
D. R. 3 B. 207 (Jivi v. Ramji) and I? L. R. 6 M. 88 (Sri: 
Maniyam Mahalakshmamma v. Kri Maniyam © Pithata- 
ratnamma), but these cases by no means support the conclu- 
sions at which the High Court has arrived.e The first of them, 
decided by the High Court of Bombay én 1879, wasea case 
in which a Hindu widow sued her late “husband’s undivided brother 
for four years’ arrears of maintenance. The High Court, reversing 
the judgment of the District Court, held that the widow 
had a legal right, irrespective of demand and refusal, to 
maintenance and may recover arrears for #ny period not excluded 
by the law of limitation. The question raised in the second 
case, which was decided by the High Court of Madras in- 
1882, was whether a Hindu widow entitled to maintenance can 
have the payment thereof secured by a charge on'part of the inherit- 
ance in the hands of the heir. The question|was decided in the 
affirmative, and the learned Judges inthe course of their Judgment 
made the following remarks p. 84: “ It is argued that the claim to 
“past maintenance ought to have been disallowed, but we are un- 
“able to assent to this view . . +, , Although no previous 


“ express demand is necessary to sustain a claim to past maintenance 
7 o ` T i 


8 


098 . THE ‘MADRAS LAW, JOURNAL REPORTS? (von. X. 


Mallikarjuna “and its only evidence of # wrongful withholding of maintenance 


Prasada 
Nayudu 
vV. 
Durga 
Prasada 
Nayugu 
and 
Vencata 
Rama- 


lingamma, 


"s 


“which, as observed ky the Privy Council in I. L. R8 B. 421 is 
“the groundeof liability—the Subordinate Jpdge has also fagnd in 
“this case that demands «vere made but not “complied wit) since 
1876.” The case b&forg this Board to which reference was made 
in the case last cited was decided in 1879. Three questions were 
raised before their Lordships;namel y, whether the suit of the plain- 
tiff, a Hindu widow, for maintenance and arrears under a will is 
barred by limitatign-on the expiration of twelve years from the 
testator’s death, whether ghe had disentitled herself to maintenance 
by living apart from the son, and whether the suit could be 
maintained notwithstanding that there had been no demand and 
refusal of the maintenance. Their Lordships answered the two 
firsfquestions in,the negative and as to the third question they 
made the followhg observations :— It was said that no action 
« could be maintained because a demand and refusal had not been — 
proved. There is no evidence that a specific demand was made 
«for the maintenance, but the Subordinate Judge has found, and 
« the High wurt have not dtsagreed with him, that the mainten- 
“ance yas refused ; and taking all the circumstances of this family 
« into consideration, their Lordships do not doubt that there was a 
« withholding of this maintenance by the son under circumstances 
«which would amorné to a iefusal of it.’ Among the circumstances 
thus taken into ‘consideration was the antecedent litigation which 
showed the state of hostility between the members of the family 
and accounted for the withholding of the maintenance. The case 
is no authority for the proposition that (in order to recover arrears 
of maintenance it is necessary to prove a demand for each year’s 
maintenance as it became payables) On the contrary the fair deduc- 
tion from this and other cases cited is that, while the learned 
Judges of the High Court were right in holding that non-payment 
of maintenance to a person entitled thereto does not necessarily 
give him a right of action for arrears, it constitutes prima facte 
proof of wrongful withholding. It is only upon a full consideration 
of all the circumstances of each particular case that it is possible to 


decide whether such prima facieproot has been rebutted. _ The only 
case which might appéar to conflict with this view is that of Matt- 
lal Prannath v. Bar Kashi (I. L. R. 17 B. 45). In that 


case the learned: Judges of the High Court of Bombay admitted 
@ 
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thata withholding of maintenance might be proved otherevise than Mallikarjuna 
by a ‘demamtl.or refusal, and if they intertded mpreover to ` decide Novade 
that-ygon-payment of ‘paintenanée when duéedges mot constitute Darga 
prima facie proof of such Withholding, their Lordships‘are unable to Prasada 
agree with the decision. eIn the present aed it is - “said? that ` the ma 
claim for maintenance is inconsistent with the, claim for partition in ats 
the previous action, an@ in qne sensè this n may be true, but it by lingamma. 
no means follows that the right to arrears ‘of maintenance was for- 
‘feited in consequence, It is not alleged that thg plaintiff did not 

act in perfectly good faith in instituting*his suit for partition’. and 

the fact that there was*censiderable diversity of opinion in the differ- 
~- ent courts which had successively to decide the-case shows that the 
plaintiffs claim for partition was not wholly baseless. So long as 
that action was pending the plaintiff cold not well claim meinte- 
nance except as a provisional means ef swpport pending the appeal 
to Her Majesty in Council. The defendant, on the -other hand, if W 
-he had been willing to allow full maintenance in lieu of a partition, 

might have made an unconditional offer of a reasonable amonnt of 
maintenance or he might have set Aside a certain esum for the 
‘purpose. It is true that, in an affidavit, he made a vague admis- - 

sion of his liability but he never went any further. It if rhs sonably 

clear from the proceedings inthe present suit that he would not 

have been willing to provide maintenance at Mhe rate of Rs. 750 per 
month, if that sum had been demanded in the prévious suf, instead 

of a decree for partition. One of the express grounds stated by him 

for his appeal ‘in the present suit to the High Court was that 

-“ even granting that the plaintiff is entitled to maintenance the rate 

- “of maintenance awarded to him is excessive.” And among his 
.. grounds of appeal to Her Majesty in couficil are the following : 

(4) The High Court failed to notice that itis for the plaintiff to 

“setup and prove any custom entitling. him to maintenance and 

© that he has not done so. (5) The High Court erred in. thinking 
“that there was any admission by the defendant of his liability for 
“maintenance. (10) The amount of maintenance awarded is ex- 
“cessive.’ After these objections, and in view of the strained 
` relations between the brothers ever since their fathers’ death, it.is 
‘impossible to believe that the defendant would have paid mainte- 
nanceat the rate of Rs. 750 per month or at any other rate if it had 
- been demanded from: him in the first instance. He does not allege, 
E 


pe 


- 
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mijan in;his defénce, nor is there any evideuce, that .he was in any way 
hacen pr ejudiced by the iprm, of the previous action. It may well’ be 


ayadu 

M that; if he hadebeensmésled inte the belief that, the claim for wain- 
rasada tenance was abandoned and had in consequence not set asidg any 
phe * ` portion of his annual‘acgme to meet such” claim, he would have 
encala had a good defence ta, the present action. But, without some such 


ngamma. ground of defence, ik 1s impbssible gto hàd. thate the younger 
brotherseof the defendant haveforfeited an undoubted right merely 
because they were ip the first instance advised to institute a wrong 
suit and did not claim theif maintenance as it felllue. The Dist- 
rict Court, therefore, properly held that *the younger brothers 
were entitled to recover arrears for any period not ee by the 
law of limitation. 


‘The result is that, ne the EE of their Lordships, the 

a Jefondant’s appeals should be’ dismissed and the plaintiff’s cross 
« appeals alloewed to this extent that the judgmeft of the District 
@ourt for arrears be restored and the defendant ordered to pay the 
plaintiff’s costs of appeal to the High Court and their Lordships’ 
will humbly a@vise Her Majesty accordingly. The costs of these 
appealgagll also be paid by the defendant, but the Registrar will 
be directed not to include ‘in such costs any expenses occasioned by 
the printing of irrelevant or unnecessary matttr in the bulky record 
presented to’ their Lordships. | | 
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“TN THE JUDICIAL COMMITTEE OF THE 
: PRIVY COUNCIL.. 


(Frox a Bompay Hren Coven). 


Present :—Lord: Hobhouse, Lord Macnaghten, Lord ae 
Sir Richard Couch, and Sir aa DeVelliers. 


Mody ... T aaa i ... Appellant.* 
i v. . 

The Queen Insurance Company... ..» Respondent. 

Mody Malicious Prosecution—Malice---Reasonable and probable cause—Burden of proof— 
v, Leave to appeal to Lrivy Council— Practice. 

Fhe Queen - i i dog ERE , , . E 
{nsarance In an action for damages for malicious prosecution, the onus is on the plaintiff 
Jompany. to prove that the defendant was actuated by malice and had no reasonnble and pro- 


bable cause for the institution of proceedings against the plaintiff. 


"+ # 21st July 1900. 
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Where the same tribunal discharges the” functions of Judge at Jurys tbe ad 
exisLence of seasonable and probable catise is a question of fact; aud leave to appeal 


The Queen 
to the Privy Council shoul not be granted if e'e only gpestion i involved was as to tho Queo 
the efistonce of such cawe and there were concurrent findings upon it. Company. 

“heir Lor dships’ juglgment was deliye by" r @ 


_ Lord Macnaghten :—This is an appeal against an order of the 
High Court of* Bomba} whieh confirmed ay decision of the same 
court in the exercise of its original jurisdiction, s ~ 


The action ig which the decision was given “was brought by the 
appellant Mr, Mody against the respondents the Queen Insurance 
Company to recover damages for alleged malicious prosecition. 


The main facts are not in dispute. 


The appellant, a Parsi merchant "trading jn Bombay, had a 
large shop there in Apollo Street. @he respondent Company, 
whose principal place of business is in Liverpool, had a branch * 
office at Bumbay, where it was at the time represented by 
Mr. Symington. 


In February 1889, Mr. Mody insuréd his goods in his shop in 
Apollo Street with the respondents for Rs. 40,000. eè # 


On the 11th of November 1889 Mr. Mody’s premises in Apollo 
Street were burnt down, and a claim was mae upoy the po ence 


Company for the full amount of the policy.” $ 


The investigation of the claim was entrusted to Messrs. Leid- 
better and Young, fire adjusters. The investigation was conducted 
on the footing that Mr. Mody had only one shop in Bombay, and 
that all documents evidencing his goods agd their value at the date 
of the fire, referred to goods tn Apollo Street or goods stored 
at the Princes Dock, where some heavy articles belonging to 
Mr. Mody, such as fire engines, were warehoused. 


On the 9th of December 1889 Messrs. Leidbetter reported that 
the goods destroyed by the fire exceeded Rs. 40,000 in value. 


On the 12th of December 1889 Mr. Symington prepared a 
cheque for Rs. 40,000 and wrote to Mr. Mody desiring him to call. 
The next morning Mr. Mody came. Some conversation took place 
about the loss, Mr. Symington questioned Mr. Mody and under- 
Stood him to say in reply to specific inquiries that at the time of 


Mody.. 

We 
The Queen 
Insurance, 
Company. 
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- the fire he had no goods-exdept those in the Apollo Street shop and 
those in Prince’ Se Dack. Mr. Symington then wroteeout a short 
and simple declaretien to that effect. He.read it to. Mr. Mody- 
Mr. Mody read ¢t himself and signed it, and ther a i Mr. Syming- 
ton hand@d over thèæhgque. ° 


In May 1890 Mare Symington received information which led 
him to believe that the declaration was untrue. Hê made inquiries. 
He wrote to Mr. Mody on the subject and received an evasive 
reply from Mr. Mody’s solicitors. Then having satisfied himself 
that the declaration was falso, Mr. Symington swore an informa- 
‘tion before the Chief Presidency Magistr ate of Bombay. Mr.: Mody 
was arrested, and the matter was investigated at great length on 
several days in the Police Çourt. Mr. Mody made no explanatory 
stateħent before dhe Magistrate. All he said was that he was not 
guilty and that Re wishe to have the matter entirely in his solici- 


A tor’s hands. The magistrate committed him fðr. trial on a charge 


of cheating. He was tried before the Sessions Court and ac- 
quitted. 


Nine moñths afterwasds Mr, Mody brought this action against 
the Insqgpance Company charging them with having by their Secre- 
tary, Mr. Symington, falsely maliciously and without reasonable 
or probable cause prosecuted him on a charge of cheating.- He 
claimed thr ee dakhs as ‘damages. 


Parsons J., who tried the case without a jury, dismissed the 
action with costs. He thought that Mr. Mody had not proved 
cither the existence of malice, or the absénce of reasonable and 
probable cause. Mr. Mody appealed, and his appeal was dismissed 
with costs. There is no“hote of the judgment of the appeal court, 
but from an. endorsement on counsel’s brief, it appears that the 
court took precisely the same view as the Judge of the nae 
Instance. 


On his. appeal. before this Board Mr. Mody conducted his own 
case in person. He addressed the tribunal at some length, and 
with much earnestness imputing partiality to his Judges and all 
sorts of misconduct to his opponents. Every line of evidence . 
which he. thought’ material was, read. Their Lordships listened 
attentively to.all that-was, read and all that was. urged on his 
behalf, but, they, are,unable to-find any reason. for. differing. frqm.the 


{ 
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courts below. They are satisfied that Mr. Mody had a fair apd Mody 
‘impartial hearing both before the Judge bf First Tistance and the The Queen 
Insurance 


Courteof Appeal, and they thinkit perfectly olqar that no Judge Company. 
guided, by the evidence could have come ¢o any other een 


Mr. Mody was Soa of the charg® fade spain him. It 
must therefore be taken that he was innoceftt But that circum- 
stance of itself goes a very Kittle way towarls entitling him to a 
verdict on the issue raised in the present action. In order to ~” 
succeed he must prove that the respondgnts actetlemaliciously, that 
is, from some indirect motive: and that there was no reasonable or 
probable cause for their action. Hvidence of malice there is abso- 
lutely none. In order to make out a case of malice it was alleged 
in the Court of First Instance that Mr Symington himself knew 
right well that the declaration which. he asked Mr. Mody to sign 
was untrue—a proposition in support of which fhere is not the ü 
slightest evidence, though Mr. Symington no doubt ‘had some e 
suspicion on the subject. The suggestion was that he entrapped® 
Mr. Mody into signing the declaration in order that the Insurance 
Company might get into their hands a doenment whith they could 
afterwards use as a means of extorting from Mr. M ody, Sqm por- 
tion of the money they were paying over to him. It is difficult to 
imagine a more absurd suggestion. Obviously Mr. Symington 
would not have handed over the cheque if hp “had kifown that the 
statement in the declaration was untrite. Mr. Mody did not repeat 
that ridiculous charge or insinuation before this Board. But ‘he 
said that Mr. Symington,had a personal grudge againsthim because 
he once refused to give Mr. Symington a horse which he wanted to 
get. There is not the slightest evidence we support of that story 
either. It is true that Mr. Mody: made the allegation in his:answers 
to interrogatories, but those answers are not evidence against the 
respondents. Mr. Mody did not saya word aboutit in: his oral 
examination, nor was Mr. Symington who was examined on com- 
mission, asked a single question on the subject. 


In the courts below it was held that Mr. Symington: acted in 
good faith. Their Lordships are of that opinion also. Most of- 
the evidence on which the prosecution relied in the Police Court 
broke down at the trial. But it is quite clear that Mr. Symington 
with the aid of the police and his solicitors took reasonable care 
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Mody , .wsift the evidence that vas laid before him in support of the 
y. ? s ts . 
The Queen “charge, ` eo = e 
Enae Mr. Medy deég not defy that the A which hé signed 
ompany. 


“was false, His excuse is that he did npt at that time understand 
English well enough è master its meaning. It is a very short 
document and very plain. It is difficult to suppose that Mr. Mody 
failed to understafsd jt. The learned S udge who tried the case 

= thought it more probable that Mr. Mody did understand the docu- 

ment, byt that dev some reason or other he attached very little 
importance to its contents. 


` .* 

Their Lordships agree with both the courts below in thinking 
that there was no evidence to show that the prosecution was insti- 
tuted without reasonable fod probable cause. Both as regards malice 
and the absencp of reaspnaple and probable cause, the burden of 


© proof lay upon Mr. Mody and he has not disgharged it. 


° There is only. one further observation which their Lordships 
desire to make.. The case comes before them with a certificate that 
the appeal Pnvolves a sabstantial question of law. It appears to 
thei, ordships that the only question involved is a question of fact, 
on which there are concurrent findings. It is quite true that ac- 
cording to English Law it is for the judge °and not for the jury to 
determine what i As reasonable and probable cause in an action for 
malicious pr oseeution, The jury finds the facts. The judge draws 
the proper infér ence from the findings of the jury. In that sense 
the question is a question of law. But where the case is tried 
without the jury, there is really ‘nothing but a question of -fact,’ 
and a question of fggt to be determined by one and the same 
person. It appears to their Lordships that the certificate allowing 
the appeal to Her Majesty must have been granted under a mis- 
apprehension. 


Their Lordships will therefore humbly iis Her Majesty that 
the appeal ought to be dismissed. 


" The appellant will pay the costs of the appeal. 
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IN THE HIGH COURT OF JUDIGATURE ar MADRAS. °. 
Present :#*Mr. C. A, White, Chief Justice, “gig! Mr, Justice 


® 


Subrahmania Alyar, e è eos œ 

. Abdal Rahiman Sahib and . _ e ; 

- another ; ° rah Appellants<n@4 . A. 0. No. 71 of 
- 1899 (Guardians and Cv. Petre. 

l : ý © n0 M. P. "Yo. 299 of 1899). 
Bhanu Bibi... ... Appellant i in A. A. O. No. 87 of, m - 
l 1899. "E r l 
v, ® ne 


Ganapati Bhatta + ... Respondent in both cases (Petr). 
Guardians and Wards Act VIII of 1890, 8. 43 ~—Civil Procedure Code, Ss. 482 and 503~- Abdnl 


Rahiman 
Petition to remore anardians—Injunction—Appointment of receiver - Turis- Sahib and 
diction-——Appeal, 2 . ő ni Bibi 


- In proceedings instituted under the Guardiaps anl Wards has, for the remo- Gahan 
val of the guardians of a minor, the Court has no power to attach’ the minor’s Bhagya. 
estate and appoint a receiver to manage it. ra 


Where in proceedings under Act, VIII of 1890, the District Judge purported ° 
to issue an attachment and appoint a receiver under Ss. 492 ant 508, Civil’ Proce. 


dure Code: i = : e@ 


Held that an appeal lay as if the order was really passed under those sections 


notwithstanding that no appexl was provided for sgainst orders passed under the 
Act. 


Appeals from the or rder of the District ony of South Canara 
on C. M. P. No. 299 of 1899. A ° 


Ld m + 

On application by a certain person under the Guardians and 
Wards Act, the District Judge having reason to suppose that the 
guardians of a minor, were not,properly looking after the minors 
education or estate, issued an order directing the appointment of > 
a tutor to the minor and the submission of #tcounts regarding the 
minor’s liabilities and outstandings. Subsequent to the passing of 
that order the present petitioner put in a petition alleging that 
the original petitioner had been won over by the guardians, that 
they had committed frauds upon the minor and did not really 
intend to submit true and correct accoúuts, and that the interests of. 
justice required the appointment of proper persons and an investi- 
gation into the conduct of the guardians. 


Thereupon the District Judge issued an injunction under 
S. 492 C. P. O, for the attachment of the property and appointed a 





# # A, è- O. Nos. 71 and 87 of 1899. 30th January 1900. 
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Rahiman 

Sahib and 

Bhanu Bibi 
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Bhatia. 


808. , THE MADRAS AW’ JOURNAL REPORTS. [VeL: x. 


« Paceiversto manage: the estfite. The guardians appealed mainly 


upon the gr ound phat the District Judge had no jarisdietion to pass 

an order. A pre¥minary objection was taken that no appeal lay 

against an Eei presumably under the Guardians and Wards 
i @ 


Act. ae *~, °, e 
N. Subr ahmany gm and K, Naraina Rao for appellants. 
C. Sankaran Naw for r8spondept. ° ° 


The Court” deliver ed the following 

JUDGMEN'Y :—A preliminary objection has been taken to the 
hearing ‘of these appeals*on the ground that ng appeal lies. The 
order which is sought to be set aside ise@n order dated July 14, 
1899, which purports to have been madein a Miscellaneous Petition 
presented in the Court of the District Judge by one Ganapathy 
Bhesta. The petition appears to ask that the guardians of certain 
minors, who hate Leen appointed by the Court under the Guardian 
and Wards Act should be removed. In the order of July 14th which ' 


e the guardians now seek to have set aside, the District Judge purports 
to issue an injuyction under S. 492 of the Code of Civil Procedure 


for the attaehment of the éstate of the minors and to appoint a 
receiver to manage the estate. In making this order the judge 
seems to have acted under a misconception of his powers. under 
Section 43 of the Guardians and Wards Act. That section provides 
that when anorder Made under sub-section 1 is disobeyed, the order 
may bè enforced in the same manner as an injunction under Ss. 492 
and 493 of the Code of Civil Procedure. The section does not confer 
jurisdiction,to issue an injunction, but merely in the case of dis- 
obedience to an order under the Guar dias and Wards Act to pro- | 
ceed in the same manner as if an injunction has been issued under 
S. 492 of the O. P. ©. and desobeyed. The order appointing 
a receiver seems to have been made by the Judge as consequential 
to his order issuing an injunction. Both these orders were made 
without jurisdiction. It is contended, however, that the judge must be 
taken to have acted under the Guardians and Wards Act, and that, 
no appeal being provided by that Act in the case of such an order, 
an appeal does not le. We do not think that this contention is 
well-founded, The learned Judge purported to act under Section 
492 of the C. P. C., as regards the issue of an injunction and appa- 
rently.u der Section 503 of the C. P C.,as regards the appointment 
of areceiver. Orders made under either of these sections are appeal- 
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able under the Code of Civil Procedure. The fact that th Distrįct Abdi 
Judge had ge power ini this case to pass an erder under these sections Sahib and . 
does npt bar this Court from treating the order gs having been passed Phanu-Bibi 
ther eunder for the Purpose of entertaining an appeal against the Sea 
order, considering that thére is no pr ovisionąof law unger which 

the Judge could pass an order attaching the property or appointing 
a receiver withaut suche order being subject tp appeal. This view 
is supported by the ruling of the Privy Cottncil in the case reported 


in L. R. Hurrish Chunder v. Kali Sundari, 10 I. A. p. 4. 


The preliminary objection is overruled. We set aside the order 
under appeal on the ground that it was made without jurisdiction, 
without prejudice to any proceedings which are being taken under 
the Guardians and Wards Act. The costs of these appeals will be 
dealt with by the District Judge in any brder he may make uf pro- 
ceedings under the Guardians and Waztls Act With reference to 
the removal of the pfresent guardians. s> 





IN THE HIGH COURT OF JUDICATURE A> MADRAS. 
Present :—Mr. Justice Benson and Mr. J ustice Mogreges 


Doraisawmy Aiyar - .. Appellant® (Petitioner, 2nd 
Defegdant and Decree- 
holder). . ee? 

v. e 


Annasamy Aiyar and others... Respondents (Counter-Peti- 
: tioners Judgntent-debtors). 


Ed 
Civil Procedure Code, Ñ. 182—Taking evidence—Appealable case— Witness, present Doraisamy 
at the examination of other witnesses—Admissibili Uge Weight of evidence. Aiyar 


2 y. 
In proceedings in execution resulting in appealabla orders, evidence should be Annasamy 
_ taken by the Judge as required by Section 182 of the Civil Procedure Code. . Aiyar- 


The fact that a person offered as a witness was present in court throughout 
the examination of the other witnesses iv the caso, will not make his evidence 
inadmissible ; it can only affect the weight to be attached to his evidence. 

Appeal from the order ofthe District Court of Trichinopoly, 
on E. P. No. 802 of 1898 (in the matter of O. S. No. 15 of 1895). 


J. L. Rozario for C. Sankaran Nair for appellant. 
P. R. Sundara Aiyar for Ist respondent. 


* A, A. O. No. 86 of 1899. 80th March 1900. 
e F 


Doraisamy , 


Aiyar-- 

Ve 
Annasamy 
Aiyar. 
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„> Tha Vourt made the folowing 


ORDER :—An objection is now taken in appeal that the Judge 
should have*takes ttown thé evidence in the manner prescribed by 
section 182 of, tlfe Code of Civil Procedure. This, it is admitted, was 
not done. The J udfe has recorded nothing more than notes. We 
observe, for examples į that he gives the name of the petitioner’s 8 
witnesses and statesthat his evidence is as to ceftain matters the 
same a$ that given by the preceding witnesses but does not r ecord his 


‘deposition. We ust hold that this procedure was irregular., 


Proceedings connected with orders passed 1 in execution from which. 
an appeal les must be held to be cases in which an appeal lies 
within the meaning of section 182 of the Code of Civil Procedure, and 
such being the case evidence should be recorded as there required. 
It is*urged on behalf of the respondents that granting that the 
„ procedure of the District Pudge was irregular, it cannot be held that 
? such irregularity affected the merits of the casé, and that we should 


etherefore not interfere on the ground of such irregularity (Section 


578 of the Code of Civil Procedure). We cannot accept this view. 
In the afidafit filed by the vakil who appeared in the lower Court, 
it is alleged that many statements made by witnesses which he 
considered to be important have not been recorded. Where no 
attempt has been made by the Judge to record the evidence in full, 
it is impossible for us th hold that this allegation is unfounded. We 
accordingty must send "back the case and direct the J udge to record 
the evidence tetidered before him in the manner required by section 
182 of the Uode ‘of Civil Procedure. We observe that the Judge 
refused to examine a witness, Sivaramier, on the ground that he had 
been present in Courjjnstructing a Vakil while other witnesses 
were being examined. This fact might well detract from the 
weight to be attached to this man’s evidence, but was certainly not 
a valid reason for refusing altogether to examine him. The Judge 
should examine this man, record.the evidence as now directed, and 
submit a revised finding within 3 months from the date of receipt 
of this order. Seven days will be allowed for filing objections after 
the finding has been ‘posted up in this court. 
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IN THE HIGH COURT OF JUDICATURE AT MAQDRAS., . , 


Presert*:—Mr,. Justice Shephard and My, J ustice Benson. e7 
e 

Muthian Puniya ... pee Appelldnt* (Respondent). 

. 2 ; ae bd : : 
ee ° oe eee oa s 

Kari Pillai Ammal ... S Respondent (Petitioner). 
Marriage of Hindu Widows, Ag XV of 1856, S, 3—Guantiduship—Pri iority. Muthian 
A remarried Hindu widow is poxtponed as gminas to hef minor children w Puniyan 

the relations mentioned in 8. 3 of Act XV of 1856. * Kari Pillai 

Ammal. 


She may be appointed guardian if the Distsict J udg? ig of opinfon that the 
minor’s interest requires it. e put it cannot be mong without notice ‘tothe other 
relations if any such exist. 

Appeal ‘from the order of the District Court of Tinnevelly i in 
C. M. P. No. 468 of 1899. — ° 


The petitioner applied to be maqe the ss of the aon 
and property of her daughter, a minor of the age of 10 years. The e 
counter-petitioner, the maternal uncle of the minor and the brother s: 
of the petitioner, opposed the application on the ground that she had 
remarried and thereby lost her right to be guardian of Jher daughter, 
and that her interests were opposed to those of the minor. The 
petitioner admitted that the counter-petitioner as next feid@MPof the 
minor brought a suit against herself and another for the recovery of 
the properties in the schedule to the petitjen, and obtained the 
properties by compromise on condition that he should duly protect 
the minor, She put in this application on the ground that he had 
failed to look after the minor properly and that she was entitled 
to come in as the thother and natural guardian of the minor. 


The District Judge held that the mother was the preferable 
guardian according to the Hinde Law and granted the application. 
Hence this appeal. l 

V, Krishnaswami Aiyar for appellant. 

The respondent was not represented. > =<- 


” The Court delivered the following 


JUDGMENT :—The effect of Act XV of 1856 is that on the 
remarriage of a Hindu widow her preferential right of guardian- 
ship is displaced, and it is open to the judges to appoint any of the 
relatives there mentioned as if the mother were dead. This Act 


2m = e, a a a 


* A, A. O. 137 of 1899.. 23rd April 1900, 
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Muthian , geems ta have been overlooktd by the District Judge. It is also said 
cars "that the’ mother improperly withheld the property ofthe minor. | 

penne teas The District Judge must, before making any appointment as prayed, 

take into consideration the possibility of appointing one gor the 

relatives Mentioned ta & 3 of the Act, having regard to the interests 

of the minor, re 

We do not gay that the Distriot Judge is stot at liberty to 

qm appoinf the mother if he thinks it best for the minor to do so, But 

wo think, that. the relatives abovementioned, if there are any, 

ought to have notice before any order is made i in the mother’s favour, 


We set aside the order and remand the petition to be dealt with 
according {o law, The District J udge will deal with the costs. 
fear eeaeee eaman 
š a ® 
IN THE HIGH COURT QF JUDICATURE AT MADRAS. 
Present :—Mr. ©. A. White, Chief J ustiee, and Mr. J ustice 


" Benson. 
= Ponnammal, .. °. ... Appellant* (Plaintif). 
s * % @ 7 
Sundaram Pillai. and - 
“othefs Dia „e Respondents (Defendants). 

Pagnacwal Evidence—Foreign Will—Copy under hand of Registrar‘of foreign country-—~ Public 

y _ document—Sgcondary B annr in a public register or record—Evidence 
Sundaram- Act, 38. 35, 65, Pi and ? 


Pillai. i l 
„Where a copy of a will aveoutedi in Ceylon, cortified to be such under the hand and 
seal of the Assistant Registrar-General of Ceylon, was prodaced as secondary evi- 


dence of the will :— : + 


Held, (1) that the document was not n public document and could not therefore 
be proved by a certified copya, : 
(2) that though the doctiment was in the possession or power of a person. 
out of the reach of, or not subject to; the process of the court, the copy was not 
admissible as secondary evidence, because there was no proof that the copy was” 
made from, ox compared with, the original ; and lastly, 
(3) that the document was not admissible as an entry in a public register 
or record. 


Appeal from the order of the Subordinate Judge’s Court of 
Madura (Hast) in O. S. No. 4 of 1898. 


P. R. Sundara Aiyar and C, V. Ananthakrishnaiyar for 
appellant, 


- 


A, 80 of 1899, 25th January 1909, 
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V. Krishnaswami Aiyar for respondents. f , Bonnammal 


C. Mahtdeva Aiyar for 10th respondent. «° Sundaram “ 

P. Rangaramanujachar iar for 18th andet4th respondents, 

K, Srinivasa Aiyangar for 17th respondent. ® , x 

K. Ñ. Aiya for 9th fespondent. e *° = 

The Court delivered the following oe 

JUDGMENT :—Béfore dealing ‘with this appeal generally, if 
will be convenient to dispose of the question as to he admissibility «=== 
of Exhibit A, This document was tendered in evidence on behalf 
of the plaintif in Support of the allegation contained in paragraph 
8 of the plaint. “ Befére his return to India, he gave plaintiff and 
defendants 1 and 2 each one-third share of the moveable and 
immoveable properties he possessed then under a will which he had 
executed on 28th February 1872.” ° # 

Before the Subordinate Judge, nè otħer evideħce was tendered k 
in proof of this allegation. The Subordinate Judge ntarked this >` 
document and filed it as an exhibit in the case, butin giving judg-e 
ment he held that it was not admissible in evidence, The doeu- 
ment purports to be a copy of a will exeguted by a person of the 
name of Chinna Tamby Pillai. The copy contains an endgwement 
purporting to be signed by the Assistant Registrar-General for 
Ceylon, to the effect that the copy was a true copy of “last will and 
testament made from the protocal of record filed i in that office, and 
the same was issued to M. R. M. A. Narayanen Chetti on*his appli- 
cation at Colombo on the 8th day of March 1897.” ° 

The Subordinate J udge held this Joenani inadmissible on 
the ground that it was not a “ Public document, ” and that if it was 
a public document, there was no certificate“ under the seal, &c.” 
Section 78 (6) of the Indian Eviflence Act. After the delivery of 
the judgment by the Subordinate Judge, the plaintiff obtained a 
certificate which purported to be signed by the Governor of Ceylon, 
` to the effect that the person who signed the endorsement on A, was 
the Assistant Registrar-General for the island of Ceylon . 

In our judgment, the will is not a public document within the 
meaning of section 74 (1) (2), or 8 of the Evidence Act. It hag 
been argued that if the original will is not a public document, it is 
a document to which section 65 of the Evidence Act applies, and 
that in as much as the possession or power of a person out of the 
reach of, and not subject to, the process of the court, secondary 


Ponnam mal, 

Y. “a 
Sandaram 
Pillai, 


TT, 
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ewdenca may be given of its contents. By section’ 63 of the | 
Evidence Act, * spcondafy evidence” is defined as meaning and 
including (1)ecertiged copiesander the provisions herein after con- 
tained, that is te say, inthe case of public documents ; (2) copies 
made frot and comtPared with originak No legal evidence was 
tendered before the, Subordinate Judge that this copy. had been 
made from, and compared With, the orifinal, and the appellant 
cannot eray in Aid the provisions of the Evidence Act which apply 
“only to public pcuments for the purpose of supplying second- 
ary evidence of a docunient which is nota ‘public ddocument.. 
We do not think that the document is admisible under S. 35 as an 
entry in a public register or record. It seems doubtful whether 
this section applies to an entry in a public register or record kept 
outsšle British India. In* any case the entry, even if admissible 
under S. 35, weuld notebe sproof of the allegation contained in 
paragraph.8 of the plainte ` ° | ) 

Even if admissible, the document would only be evidence of the 
fact that a man of the name of Chinna Tamby Pillai made a will in 
1872 disposiag of his propérty in a certain way. There is no 
evidence forthcoming to identify the maker of this will with the 
plaintiffs £&ther. : : 

We have been asked that an opportuntty should be given to 
the plaintiff tg give l®gal evidence if she is in a position to do so— 
of the Will of 1872. We do not think she. is entitled to any such 
indulgence. There is no reason whatever why she should not 
have produced the necessary legal evidence to establish her allega- 
tions, with regard to the alleged will of 7872 when the case was 
tried before the Subordinate Judge. In our judgment the Subordi- 
nate Judge rightly held that Exkibit A was inadmissible, and. we 
decline to allow the case to be reopened upon this point. 

As regards the alleged will of August 19, 1889, we agree with 


- the conclusion of fact-at which the Subordinate Judge arrived that 


this alleged will was a forgery. The testator died seven days after 
the will was alleged to have beenexecuted. Nothing was heard of 
the will until October 10th when it was presented for registration, 
The defendants at once attacked the alleged will, and on the very 
day it was presented for registration they presented a petition 
alleging it to bea forgery. Thereupon, the plaintiff at once agreed. 
to refer all matters in dispute, including the question of the genuine- 


s 
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ness of the will to arbitration. Thosawaré: of the arbitrators yas J a 
published gy the 26th June 1890, and nader the afvard, the plain- Sidan 


tuf reserved a very Substantial sum, though, 1, not so much as she 
would have been erttitled to under the alleged wil. The plaintiff 
after the issue of the avfard, proceeded to gaal with the property 
allotted to her by the award, and she did tot attempt to- put forward 
any claim based upon the alleged will, untit” more than seven years 
after the publication of the award. There*was a cénsiderahle body. 
of oral evidence in support of the execution of the alleged will of 
19th August 1889, but we think that the Subordinate J udge was 
perfectly right in declimpe to believe this evidence in face of the 
facts referred to above and the inference.to be drawn from 
Exhibit 4, and the other circumstances of the case, which it is not 
necessary for us to go into. The appdil is dismissed with gosts. 
Costs payable to defendants appearing iy this court will be appor- 


Pillai. 


<a 


tioned in proportion fo their respective interests, on the same princi- ® 


ple, as costs of these defendants were appor tioned inthe courts 
below. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. Justice henson, 
Shamshudin Rowthen and others... Appellants* (Defendants 


By 2 ande & 1). 
O D, ° l ° 
Asa Bivi Ammal and others ... Respondents (Plaintif: 
E Š 1 and 2, and 3rd de- 
T — fendant’s represen- 


attive). 


Provincial Small Cause Couris Act, IX of $37, 8.28-—-Order returning plaint for pre- 
sentation to regular Courts—Finality of orđer— Jurisdiction. 
An order under S. 23 of the Small Cause Courts Act, IX of 1887, returning the 


Shamshudin 
Rowthen 


y. 
sa Biyi 


plaint to be presented to the regular Courts is final and has the.effect of conferring Ammal. 


jurisdiction on the regular Courts. k 
Mahamaya Dasya v. Nitya Hari Das L. L. R., 23 0., 425, and In re, Hansambhai 
Abdulabhai Ib. 20 B., 288 followed.” 

Second appeal from the decree of the Subordinate Judge’s 
Court of Madura (West) in A. S.No. 463 of 1898, presented against 
the decree of the Court of the District Munsif of Madura in 
0.8. No. 188 of 1897. 


a eA, 487 of: 1899... 25th April 1900. 





Shamaliudin, 
Rowthen 

Ys 
Asa Bivi 
Ammal. 


+ 
~ 
+ 


— 


ar 


Sivaswami 
Naicker. 


A Y. 
Ramaswami 
Naicker. 
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c° PR. Sundara Aigar fór appellants, 
T. Krishnåsyámi Atyur for respondents, T l 

The Coust deljwered thecollowing - , Er 

J UDGMENT::—In our opinion this suit is one which, ought 
to have bé&n tried ath Small Cause Court suit as there was ‘no real 
question of title. 

But there was an “order - under Section 23 of Act IX of 1887 
which order is fal and ‘has the effect of giving jurisdiction to the 
Court having -ordingry jurisdiction. ` l 

The case was accordingly tried-by the Distri&t Munsif, There 
was an appeal to the,Subordinate Judge ànd it is said that the . 
point of jurisdiction -was not nee The appa was heard on the 
merits. _ ae ae 

Now the appellants seek to havs all the proceedings set ds in 
order that the Plaintiffs may begin their suit again in the Small 
~ Cause. Còurt. The case is not unlike that reported in I. L. R. 238 C., 
* 425, Mahamaya Dasya .v. Nitya Hart Das, In that case and in 
‘tlie case reported in I. L. R. 20 B. 283 (In re. Hansambhar . 
Abdulabhai) # was held that the order under Section 23 was final. 

Agopting this’ opinton we must dismiss the appeal with costs. ` 

But the decree must be modified by striking out the words 
“ on the security of the property the defendants had from Bacha 
Rowthen,” ang makiffg it clear thatthe defendants are liable as 
Pepresentativyer of Bacha Rowthen and the assets in their hands. 


“IN THE HIGH COURT OF JUDICATURE AT “MADRAS. 
Present : Mr. C. A. White, Chief Justice, and Mr. Justice 
Subrahmania Aiyar. 
Sivaswami Naickertind another... Appellants* (Petrs., Defis. f 
Judgt,-dirs.). 





v. uro r 
Ramaswami Naicker ... ... Respondent (Cr.-Petr., 


Pliff., Decree-holder). 
Civ ee oe Code, Ss, 2 g 244— Under valuation—Application for stay of sale~ 
Rejection of application—Appeal—Order relating to execution~-Formal adjudica- 


tion—Imimaterial error. 7 

An order relating to execution of a decree is appealable though it may not be a 
formal adjudication of a right claimed or defence set np. 

Nihal Ohand v. Chuttoo Lal, I, L. R. 9 C., 214 dissented from. 


` # A, A; O, 162 of 1899. Sth February 1900. 
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Gross under-valuation of pr aeria in a preclamation of ‘gale is a material i irre- Sivaswami 


gularity ; if objection i is taken to it, the proclamation should begmended before tite 


Naicker 


properties can ? “be brouglit to sale. E E Khan v. om Kuar I, L. B. 20 Ramaswaini 


A, 412 (0. followed. 

Appeal from thé “order of the Sabadiiats d idee s Court of 
Tanjore on M. P. No. 2253 of 1899 in O. S, We, 24 of 1998. 

P. K. Sivaswamt Aiyar for appellants, . 

P. R. Sundara Atyar for respondent. . E 

The Court delivered the following ° ` 2 oo j 

JUDGMENT :—A. preliminary objection jag been, raised to 
the hearing of thts appeal on the ground that no appeal lies. The 
order appealed against*vwas made on an application by the defend- 
ants that an application for execution put in by the plaintiff should 
be dismissed. In substance the application was for an order that 
the sale under an execution should not be procgeded with ® the 
ground that in the sale proclamation the value of the property had 


been under-estimated. The Subordinate Judge dismissed the ~, 


defendant’s application on the ground that the fact that the valuq 
of the property had been under-estimated was immaterial. The 
effect of the Subordinate Judge’s Srder would beethat the sale 
would be proceeded with notwithstanding the fact of unde r-valua- 
tion. We think the question raised by the defendant's application 
was a question arising*between the parties to the suit in which the 
decree was passed, and relating to the executi®n of the decree with- 
in the meaning of S. 244 of the Civil Procedure Code. £t”has-been 
urged on behalf of the decree-holtler (the respondent) that havjng 
regard to the definition of “decree” contained in S. 2 of the Code, 


e. : , +f 
“an order determining” any question mentioned or referred to in . 


S. 244, but not specified in 8. 588” is not an appealable order 
unless it amounts to a “ formal¢expression of an adjudication upon 
a right claimed.” Even assuming that the order of the Subordinate 
Judge is not in substance a formal -expression of an adjudication 
upon.a right claimed, it appears to us that so long as the order 
determines a question referred to in S. 244, an appeal lies from 
such order. The judgment of the Calcutta High Court in 
Nihal Chand v. Chuttoo Lal I. L. R. 9 0. 214 no doubt 
supports the contention now put forward by the decree-holder, 
but we are not prepared to place the same construction 
on the words of the definition of “ decree ” in S. 2 of the 
Code as.the Calcutta High Court seems prepared to adopt. We are, 

e 

- G 


Naicker. 
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Naicker 
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Naicker. 
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Venkata 
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, therefore, thrown: back on §., 244, and we have to say whether the 
° question ‘raised before the, Subordinate Judge related to the execn- 
tion. Without attempting to lay down any general rule applicable 
to all orders passed’ i in execution proceedings,e it is sufficient to say 
that the ogler*was mado with reference tp a question which “related 
to the execution, and, consequently, the « order made is appealable. 
We accordingly overrule the preliminary qbjection. 


On the merits, we think thé Subordinate J udge is clearly wrong 
‘in his view that the undervaluation was immaterial, The law is 
now settled by "Privy Council decision in Saadatmand Khan v. 
Phul Kuar I. L. R. 20 A, 412. . 


We allow the appeal with costs. We reverse the order of the 
Subordinate Judge, and we direct him to ascertain as far as possible 
the value of the property und amend the sale proclamation accord- 
ingly. ° e 4 


= Pl hl OR AN el Ni ia 
@ . © 
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sa IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


Present :—Mr. Justice Subrahmania Aiyar and Mr. Justice 


Davies. s e 
Veo Jl. Thorburn ee sor ... Complainant, * 
v, . 
K. Venkata Rae, ... a a. Ctr. Petitioner, 


Legal, Prältætoners Act—Legat practitioner—Suitor—Petition to Court—Improper 
` longuage——Procedure. 
$ “ 

Where a petition-couched in very improper and disrespectful language was pre- 
sented to a Court by a legal practitioner in the capacsty of @suitor :— 

Held, that so long as it Was possible to take cognisance cf the act as one done 
by a suitor, proceedings shof,_not have been taken against him under the Legal 
Practitioners’ Act, the offence not being per se such as to disqualify him from con- 
‘tinuing to be a practitioner. ` 

Referred. case under $. 14 of the Legal Practitioners’ Act, 
XVIIL of 1879—Case No o. 2 of 1899 on the file of tho District 


Court of Bellary. 


The facts of the case are as follows. In 1895 the accused 
Venkata Rao, a pleader practising in the Distr ict Court of Bellary, 
and a trader, Marisiddappa by name, advanced a sum of Rs. 1,380,000 
to one Sabapati Mudaliar on the security of his lands, houses and 


-* Referred case No. 16 of 1899. 8 2 |... . 16th February 1900. 
i i e 


~ 
! 
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A . 
a cotton ginning manufactory: which, belonged to him. In April, cd a . 
1896, Saba ati Mudaliar’s business failed and ho susjained consider $ Venkata 
able loss. A debt which a Madura firm owed Sabapati Mudaliar #20 


was transferred to the mortgagees in part tial disdharge ‘oe of the mort- 
gage amount, and they brought O. S. No. LQ of 1898 on, the file of 
the District Court of Bellar y to recover thf amount. Mr. Thorburn 
who was then the District Judge suspected £h4t there was collusion 
‘between them and Sabapati Mudaliar, andethtt the mortgage tran- 
‘saction was a hoax intended to defraud the creditors of the insolvertt,, 
With a view to showing the fraudulent characte®of the transaction, 
the District Judge collgcted a large mass of evidence, twice examin- 
ed Venkata Rao as to his resources and once his co-mortgagee, 
examined the Sheristadar as to Venkata Rao’s professional engage- 
ments with Sabapati Mudaliar, and exhibited some documents which 
he sent for from the records of the Official Assignee and the Bellary 
Municipality. The mortgagees coming to know of the , suspicions 
entertained by the J udge, requested {him by a petition to have the 
Official Assignee joined as a party defendant in order to have a 
conclusive verdict as to the genuineness and validity of the 
mortgage. The District Judge invited the Official Assignee to be 
a party to the suit, and in an order then written staseded? great 
length his reasons for, considering the transaction frandulent, On 
the application of a creditor, this order; ws printed and circu- 
lated among the creditors of the inselvent On the 14th 
November, 1898, the plaintiffs put in‘a petition refuting the argu- 
ments contained in the order of the District Judge. This petition 
contained very s¢andatous matter which were the subject of the 
present charge against Venkata Rao. The District Judge refused 
to accept the petition and regurned i@“for amendment, Mr. 
Thorburn having immediately left the district, the petition was never 
re-presented. His successor decided the case in the plaintiffs 
favour, the Official Assignee having refused to proceed with the 
defence of the suit. This was on the 9th January, 1899. On the 11th 
March, Mr. Thorburn having returned to the district, issued a notice 
to Venkata Rao calling,upon him to show cause why he should 
not be charged for the scandalous petition which. he addressed to the 
Court on the 14th November previous. He Mr. Thorburn again record- 
ed his opinion that the mortgage was a fraud upon Sabapati’s credi- 
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_ tors and recommended an eae ation of the case by the Police. He 
- fhen formulated four charges, three of which the frovernment 
refused to take on hand. Tye fourth had refer rence to the seanda- 
lous petition of the lth November 1898. iit order to give some 
idea of the tone of Shh ‘letter , reference fray be made to the. follow- 
ing expressions used i in it i— 


“ These remarks tyre based upon vidlent conject ures as shown here- 
ater. “They are not consistent with a culm, impartial and judicial tenor 
“of mind: 7 We da not understand this inconsisten’ syllogism.” “ His 
honour has inserted matters" which are not to find a place in a judicial 
or a judicious order, It is fall of extraordinatf assumptions and violent 
conjectures. ‘‘ This is news to us, and it must have been written under 
inspiration.” t These words look like an oxtract froma fairy tale.” 
& Hig honor is always knowin these districts as an easy-going gentle- 
man leading a retired son of, life and is a valetudinarian with strong 


ad prejudices | and propossessions, being over-particplar in -the matter of 


salams aad other observances in Court,’ “ This looks more like the 


*special and specious pletding of a counsel of the creditors ‘of the insol- 


vent rather than’ the’remarkgof an unprejudiced J udge. Further it 
is written in ‘gnorance ofiaw.” “We never expected a Judge to’ be 
settings wp gne creditor against another with fallacious arguments and 
tempting suggestions,” 


Mr, Horsfall wo examined the pleader in reference to this 
charge reported that the accused believed that he had a bonafide 
causé for complaint in the fact that Mr. Thorburn, besides adopting 
strange and vexatious procedure to prove his $ suspicions to be well- 
founded, formulated “against hime charges which neither the 
Government nor the Official Assignee, nor any of the numerous 
creditors of the insol®nt attempted to substantiate, but that 
making every allowance for the excited state of his mind, the 
expressions were still objectionable and intended to be contemp- 
tuous, and that thefact that the petition was presented in the capa- 
city ofa party did not help him in evading liability under the 
Legal Practitioners, Act for “fraudulently or grossly improper 
conduct,” or. for Bi other reasonable cause” (See S, 13), He 


+20 suggested a day’s suspension or in the alternative a severe repri- 


mand with a direction to’ tender an ample apology to Mr. Thorburn. 
Pe 8. eana AÈ iE the Pleadership Board, 
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K. Brown, R. F. Grant and K, N. Agya for counter-petitionet. Thorburn 


The High Court delivered the folowing, .. ss A 


JUDGMENT :—Therei is no doubt thelan uage used in the peti- 
tion was highly improper; éand in returning, tH petition for amend- 
ment, the judge adopted the proper course. As no further im- 
mediate action was takén and the petition was not re-presented, the 
matter should have been allowed to dfop and “not Sa 


after the lapse of several months. rom 


Further, we are of opinion that steps should not have been 
taken against the petifiéner under the Legal Pr -actitioner’s Act, so 
long as it was possible to take notice of the actin any other 
way as one committed by a suitor (See the casedn re Wallace, L.R. 
1. P, C. p. 283.) It may be added that the actif - the petifioner, 
was not per se sufficient to disqualify Mm Prois continuing to be s 


a pleader. n pad e dismiss the chargé: . 
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IN THE HIGH COURT OF JUDICATORË 3AT MADRAS. 
(Fou Benon). ° . o ‘a . ô 


2 
= 


i 
Present :—My. -Justice Davies, Mr. of ustice Benson, and 
Mr. Justice Bodéam.- 4 


è o l a 
Vasudevan Nambudripad and Anppellants* (Plaintif and 
another. has representatives, 


V. 


. pa 
Chathoo Achan and others... “Respondents (Defendants). 
r > 2 o + 


Malabar Law —Trees planted by Kunomdar—Kanomlur’s right to cut and remove trees. Ry 


A Kauomdar is entitled, daring the period “GE his occupation, to remove and 
appropriate to himself any trees that he has himself planted, provided he leaves thd 


Jand substantially in the stabe in which he received it. 


- Second Appeal from the decree of the Suoi Judge s 


Court of South Malabar at Palghat in A. S. No. 31% Sf 1895, . 


reversing the decree of the Court of the District Munsif of Temel- 
‘prom in O,S. No. 808 of 1894. 4° ; 


P. R. Sundara Aiyar for 2nd appellant. ai ` . 
C. Sankara Nair, J. L. Rosario and Ri yru Nambiar fot érd 


respondent, ei % e- 
The Court (Subrahmania Aiyar and Moore JJ.) made the 
following á o” 


ORDER t:—This appeal has been argued here -mainly with 
reference to Act I of 1887 (Madras) and S. 108; Clauses (h) 
and (o) of the Transfer of Property Act. The question as to 
whether a landlord can claim’ compensation for trees cut down by a 
tenant cannot be decided with reference to the Malabar Tenants’ 
Improvements Act exclusively, and the Transfer of Property Act 
was not in force when the kanom, under which the present tenant 
holds, was granted. We therefore consider it necessary for the 


#5. A. No. 387 of 1897. 80th January 1900, 
+ 13th July 1898, .- 


P 


a] 


- 


osudevall 


ambudri- 


C hathoo 
Achan. 


Vasudevan 
Nambudri- 
pad 


Ya 
Chathoo - 
Achar. 


Ld 
32% e THE MADRAS LAW JOURNAL REPORTS, [VoL, X. 


. degision pf the present appedl to call on the Subordinate J a to 
try the followin’ issues :-*- ee 


1. “Is %-kagonedar inthe locality whence this aa tomes 
entitled by cugtdm to ae trees such as those removed in the pre- 
sent case ™ á % 


2. “What are the purposes to which trees such as those 
removed in the greselet gase are usuably applied i in the locality from 
which this suit comes ?” 


Further eviachce may be taken but on they issues only, and | 
it is open to the Subordinate Judge in agdition.to the evidence 
adduced by the parties to call for such further evidence as he may 
consider necessary for the adjudication of these questions. Find- 
ings are to be submitted within three months from the date of the 
receipt of this ofder ; and seven days wil be allowed for filing 


@ objections after the findings have been posted up in this Court 


[In conoi with the above order the Subordinate Judge 
Submitted the following.. 


FIN DING :—“On the Whole, I find that although there have 
been several instances of trees of the kind in question having been’ cut 
by the kanor tenants without the j jenmi’s consent, the instances are 
not sufficiently numerous or ancient to warraft the Court to record 
a finding i in fgvour dte the custom attempted to be proved by the 
defendante. Nor is there on, plaintiff’s side sufficient evidence to 
prave "the custom alleged by hih. The fact is that it is only in 
comparatively recent years after the introductiog of the Railway in 
this District that the-practice of cufting trees wholesale in Valat- 
tukads has come into vogue, and that both the jenmi and the ten- 
ant are equally uncertain as to th8alleged right to cut the trees. 
In my opinion, then, the evidence on record does not warrant a 
finding as to the existence of any custom one way or the other. 


~ The trees in question are of the’following 15 kinds :— 


1. . Teak, 9, Oduga. 

2. Iral, 10. Kanakyda. 

3. Karumarudu. `11. Pottakalam. 
4, “Pullamaridu. 12. Parukku. 

5. Vemba. 13. Ponkanni. 

6. Aval. 7 ` 14. Atambu, 
7. Annakara;” 15. Nava. ` 
"8. Nelli, p S 
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12. The following are the: purposes for which the several tyees Vasudevan 


are nsed :— 6 ° 


ambudri- 
; pe 


: Whe first four kinds and item 15 (Nava) i used- for building Ohathoo’ 


_ purposes, Vemba (item 5) and Aval (stent 6go employed for mak- Achan. - 


ing doors, Annakara (itot No. 7), if goodgis ised for Wailding pur- 
poses, Annakara of inferior quality, Nelli No. 8), Pottakalam 
(No. 11), Parakku (No. 12), Ponakanna (No. 28) and Atambu 
(No. 14), are fit for fuel. Oduga (item No. 9) is generally used, aS 
fuel and rarely for building purposes. Item,1Q is used for fuel 
and also as handfes for axes and spades. ] 


On receipt of the ‘above finding the Court (Subr dnd P 
and Davies JJ.) made the following 


: - ORDER OF REFERENCE TO THE FULL BENCH w- ` 


`- Itis found, and that finding we accept, that ‘the trees cut and | 
appropriated by tke kanomdars (defendants) were trees ‘planted’, 
and reared by themselves. We also accept the finding that neithey 
the jenmi (plaintiff) nor the kanomdars have prayed the ‘existence 
of any usage for or against such cutfing; : - e 


The question is whether a kanomdar is entitled to @ake away 
trees grown by himself, or whether he must leave them on the 
ground, being entitled only to compensation for them at the time of: 
the surrender of the kanom. If under the Malabar’ Compensation 
Act of 1887 the tenant is entitled to*the market value of the trees, 
it would seem to follow that he would be entitled to cut and carry 
away the trees insteadeof waiting for compensation for them. If, 
on the other hand, his right to compensation does not extend to 
the full value of the trees, if would appear that he could not 
remove the trees which are not exclusively his own.’ Under the 
general law as laid down in the Transfer of Property Act, Section 
108, clause (h) read with the clause, any lessee can remove tree 
planted by himself, unless that clause is taken to be qualified by 
clause (o) with reference to timber trees planted by the 
lessee. The question is of considerable importance, and we there- 
fore refer to the decision of a Full Bench the following points :— 


(1) Is akanomdar during the period of his occupation 
entitled to remove and appropriate to himself any trees that he ai 
planted, or if not all trees what trees, and 


r 
- sm 


Y asudevan 
VYambndri- 
“ad 


a fa 
shathoo 
Achan, 

e 


3249 se ` THE MADRAS Law JOURNAL REPORTS. [VoL. X., 


e. e* ~ 2) Whether in awarding damages to the jenmi in case 


of trees that have beep wrongfully removed, allowanceeshould be 
made to the kanomganas compensation for his growing the t»ees ? 

The es Beach at oe the following i i 

OPINION :—* 

The PTR for om “decision is whether a kanomdar during 
the period of his ot ation ig entitled to remove and appropriate 
to himself all, or “any, of the trees that he has himself planted on 
the land demised,tg him on kanom, It is found that the (plaintiff) 
jenmi has not proved an} custom forbidding the (defendants) 
kanomdars to cut and appropriate such tree® nor have the kanom- 
dars proved any custom allowing them to do so. On behalf of the 


$ 


plaintiff, it is argued that, in the absence of custom or contract to - 


the contrary, the general law forbids a tenant to cut trees on land 
held by him under a landlerdgand a number of cases decided by 


*the High Gourts in other parts of India hava been cited in sup- 
: port of this proposition. | We do not, however, think it necessary to 


refer in detail to these ‘i cases. Many of them relate to trees not 
planted by thestenant, which 6f course stand on a footing totally 
differ ent fr from that of those planted by the tenant himself. Others 
depend on 1 tife incidents of special tenures in Bengal and the North- 
Western Provinces and on the terms of the Penancy Acts in those 
Provinces. ‘Te plainfidf also relies on the decision `of this Court 
repunted ut I. L. R. 18°M. 249, Rangayya Appa Row v. Kadiyala 
Ratnam and Bhupathi v. Raja Réengayya Appa Row I, L. R. 17 M. 
54, but-those cases dealt with the rights of tenants in Zemindani 
tracts and had no reference to kanom tenures "in Malabar. So 
far as we are aware. the question of kanomdar’s right to cut 
down trees planted by himselt has *not been decided by this Court 
in any reported case. It was, however, dealt with in two un- 
reported cases which are relied ou by the plaintifs vakil. 

In ©. R. P. No. 445 of 1895 a single Judge, following the 
decision in Nafar Chandra Palchowdhurt v. Ram Lal Pal 
I. L. R. 22 U. 750, held that though a a kanomdar might appa- 
rently cut down trees planted by himself he might not 
appropriate them to hisawn use. The Calcutta case turned on the 
terms of the Bengal Tenancy Act, and it cannot, in vur opinion, be 
regarded as an authority applicable-to kanomdars in Malabar. 
In the second case (S. A. No. 1775 of 1891) a Benci: of this Cour b 
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held that, “ prima facie, the trees, &c.$ form part of the holding, Vasudevan 
and the tenant would not ordinarily be entitled to rémove them as P r 
they ave not inimical {o the purpose, for whigh., ‘the holding was saris 
granted, ý j . ® Achan, 


This decision seems to*proceed on the ed thet the trees 
are the property of the landlord and that the,{enant’s only right is 
to receive compensation for them when he iss turned out of the 
holding. That assumption was, however, held to b@ without foun- 
dation in the more recent case of Krishna Pattar We Srinivasa Pat-° 
tar (I. L. R. 20 °M. 124). It was there observed that “ this 
assumption about the property being in the mortgagor even before ° 
compensation is. paid by him, is not only unsupported by any 
authority but is directly contradicted by the, Fifth Report” to 
which reference is there made. If the property in the tree is w the . 
kanomdar who planted it, it seems to us te follow that he must be 
at liberty to cut it dewn and appropriates it, in the absence of any ° 
custom or contract to the contrary. It Seems to us that the. : 
principle applicable to the case before us is that laid down in sec- 
tion 108 of the Transfer of Property Act, clausese( os and (0). 


These clauses are as follows :— z 
& 


“(h} the lessee may remove, at any time during the conti- 
nuance of the lease, all things ‘which he has attached 
to the earth : provided he leav’s the Piepert in the 
state in which he received it : ° 

(0) the lessee may use the property and its products o(if 
any) as a person of ordinary prudence would use 
them if they were his own; but he must not use, or 
permit another to „38 thes ppsoperty for a purpose 
other than that for which it was leased, or fell timber, 
pull down or damage buildings, work mines or quar- 
ries not open when the lease was granted, or commit 
any other act which is destructive or permanently 
injurious thereto.” 


' These two clauses must be read together and in conjunction 
with the definition of the words “attached to the earth” in 8. 3 
of the Act. These words are there declared to mean— 

“ (a) rooted in the earth, as inthe case of trees and 
‘shrubs ;. - 
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‘ e 
(b) imbedded in the earth, as in the case of walls -or 
buildings ;eor oO ea 
(c) » attaghad to what is so imbedded for the permanent 
meet enjopment of that to which it is attached. á 


‘Under*the Traiis erwof Property Act then, a lessee may during 
the continuance of the lease, remove trees which he has’ himself 


` planted, and buildings “yhich’ he hasehimself erected, provided he 


` Igaves“the property in the state in which he received it. The 


`- prohibitign in regagd to the felling of timber and, the pulling ‘down 


of buildings in clause (9) does not limit the right | declared in clause 
(h). It is subject to that right; that is the lessee must not fell 
timber or pull down buildings unless the timber has been planted 
or the buildings erected by the lessee, and he must leave the pro- 
perty*in the statein which ‘he received it. It is argued that as the 
e Kanom in the pfesent cfSe Was granted in 1874, the Transfer of 
” Property Act, which ‘came into force in 188%, cannot apply to it, 


And also that'S. 117 oxpludes agricultural leases trom the operation 


of S. 108. ; 


Both these S are, no doubt, true, but they are beside 
the maske „[t may be doubted whether a kanom demise can be 
regarded as a purely agricultural lease. It always, we believe, in 
the absence of a contract to the contrary, carries with it the right 
to erect a dwelling house and appurtenances on the land, and to 
plantecocoanut and other trees on any land.not already devoted 
to ‘grain cultivation. We do not, however, wish to suggest that 
the Transfe? of Property Act, of its ow force, applies directly 
to the present case, but the rules in the Actto which we 
have referred are, we thigk, founded on reason and equity and may 
properly be adopted as a statement of the law which we ought to 
apply to the case before us. It must be remembered that the rights 
of a kanom tenant in Malabar have always been much higher than 
the rights of an ordinary lessee. He is, inter alia, absolutely 
entitled to make improvements, and to receive compensation for ° 
them when turned out of the holding, and he is not at liberty to 
contract himself out of the right. 

Tt has not, so far as we are aware, ever been doubted but that 
he could, during the continuance of his demise, pull down or remove 
any building, erected by himself, Indeed, the rule ‘‘ quidquid plant- 

d + 
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atur solo, solo cedit ” had been declared inapplicable to huildiņg gs healt 
even in othey parts of India before the fransfer 8f Property Act pad 
was passed. In P.. raganick’s case (Rengal Tee R. Supp. Vol. 595) oiaoi 
the Full Bench of tħe High Court of Calcutta ee “We think Achan. 
it clear” aoqordmg to the es and customs Sithe countra, buildings . 
and other such improvements do not by the mere accident of their 
attachment to the soil become the pr opery se jhe owner of the soil, 

and we think it should be laid down as a * gener af rule that” the 

tenant who makes an improvement “is entitled either to r emove* 

the materials, restering the land to the state in which it was before 

the improvement was nade, or to obtain compensation for the value “ 
of the building if it is allowed to remain for the benefit of the 

owner of the soil.” We do not think that any yalid distinction in 
principle can be drawn between buildfngs er ‘ected by a tenant 

and trees planted by him, and it will he observed that the Transfer 

of Property Act plages both in the same category as regards the * 
tenant’s right of removal. It is suggested that trees exhaust the j 
ground, but we are not aware that there is any proof of this. Many 

soils would probably benefit by being g*opened up and gerated by the 
planting of trees. There might be more difficulty in restoring 
ground planted with trees to its original state than*in® restori ing 
ground covered with buildings, but that is a matter for the tenant 

to deal with when he removes the trees. If Je does it, as the law 
requires him to do, the landlord will not bê fnjuretl, andeit is diffi- 

cult to see on what principle the tenant’s right to remove the trees 

could be forbidden. . ; 


If we consider the matter *in connection with the right of the 
tenant to compensation for improvements, we arrive at the same 
conclusion. The right has alwa#s been recognised both as regards 
trees and buildings in Malabar. The amount of compensation, and 
the principles on which it should be gr anted, have, no doubt, been 
the subject of much discussion and of not a few conflicting decisions. 
In 1887 the Local Legislature passed “ The Malabar Compensation 
for Tenants’ Improvement Act” (ActI of 1887). As observed by 
this Court in Valia Tamburatti v. Parvati, I. L. R. 18 M. 454, 
“ the object which the Legislature had in view was to secure to the 
tenant the full value of his improvements,” Much difficulty was 
felt in deciding what was the value of an improvement effected by 
planting cocoanut and other fruit trees, since the value of the tree 
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apart from the soil would be trifling, whereas if it was valued as a. 

growing tree with reference to its capacity for producing fruit, 

allowance weuld have to be made for the fact that its continued 

productiveness depended, on the use of thesoil on which it was 

planted——® use to wifth the tenant would not be entitled after the 


. term of his lease had expired. This difficulty, however, does not 


exist in the case of tress whieh the tenant desires {o remove during’ 
the term of his fenancy. “Achutan N ayar v. Narasimham Patter I. L. 
“B. 21 M. All, two of the present Bench held that under Act of 1887 
a tenant Was canted to thewhole of the value of tember trees planted 
by himself. It seems to follow from this decision that he must be 
entitled to remove the trees if he prefers to dv so. In the Act 
which has just been passed by the Local Legislature (Act I of 1900) 
in lign of Act I of 1887 (Madras), section 10 enacts that “ when the 
improvement cogisists of gimber trees or other useful trees or plants 


2 sownor planted by the tenant himself,the compensation to be award- 


ed shall be three-fourths of the sum which the trees might reason- 


"ably be expected to realise, if sold by public auction to be cut and 


carried away” It is arguel from this- that the Legislature 
recognises the landlord’ s interests in such trees to the extent of 


- one-fourth $f their value, but we think the deduction is made rather 


on account of the compulsory nature of the daw which obliges the 
landlord to pay for he improvement whether he wants it or not. 
Thig seetie clear*from'tlfe fact that section 7 of the same Act pro- 
vides that when a tenant is ejected who has- erected any building 
or ' planted any tree which the Court finds is not an improvement 
for which he can claim compensation (owfig, for instance, to its 
being unsuitable to the holding), but which can be removed without 
substantial injury to the‘holding; he may remove the tree or build- 
ing within a time to be fixed by the Court. If, then, a tenant is 
allowed, even after the expiry of his tenancy, to remove a tree or 
building which is not an improvement, it would seem to be’ unrea- 
sonable to forbid him to remove it during his tenancy. The law 
treats such tree or building as the property of the tenant, and it is 
not the less his property because it is of such a kind that he can 
require the landlord to pay him compensation for itif it be left for 
the landlord’s benefit. It may well happen that a tree planted by 
a tenant may arrive at maturity and be fit for the market before 


the expiry of the kanom tenancy. In such a case it would ‘surely 
we äs l hg g = ` + z 
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be unreasonable to hold that the tenant should be forbidden to ectdevan 
utilise his trge, but should be obliged to allow it® to deteriorate pris 
until éhe end of his tenancy and then claim,compensation for it rags 
from the, landlord. Whether, then, we have regard to the views 
“of the Loagl Legislature with respect to tena ts improwements in 
Malabar, or whether we consider the matter on the broad ground 
of principle, we are of opinion that thé first Question referred to us 
should be answered in the affirmative and that a kfinomdaredurin 
the period of his occupation is entitled to remove and appropriate" 
to himself any trets that he has himself*planted, provided that he 
leaves the property substentially in the state in which he received : 
it, In this view the second question referred to us requires no 


answer. 


+ 


e 
[In accordance with the ruling of the Full Bench, the second 
appeal was ultimately dismissed with * costs. *] : e 





IN THE HIGH COURT OF JUDICATURE AT MADRAS..” 
(FuLL, BENCH.) : ° 


Present :—Sir Charles Arnold White, Chief J ustice, Mya) ustice 
Shephard, Mr. Justice Subrahmania Aiyar, Mr, Justice Davies and 
Mr, Justice Benson, 


+ 
4 
Soundaramier and another ... Appellants? (Plaintiffs). 
v = -` 
: $ 
Sennia Naicken and others ... Respondentg (Defts. 3 to 
'® 
° ° 5, 1 and 2). 
Civil Procedure Code, 8. 586-—Suwit for rent other thay, house-rent—Suit of the nature Sounda- 
cognisable by Courts of Small Causes—Secord Appeal. ramier 
v. 
Held, by the Full Bench (Swwahmania Aiyar, J. dissentiente), that a suit for rent apne 


other than a house-rent is a suit of the nature cognisable by a Court of Small Causes, 
and that no second appeal lies in such suit involving a subject-matter of less than 
500 Bs. Vedachala v. Ramasami, I, L. R. 22 M. 229 overruled, 


Held, Per Subrahmania Aiyar, J.:—A suit for rent other than house-rent is not a 
suit of the nature cognisable by Small Cause Courts, notwithstanding that it has been 
made triable by such Courts by reason of the notification of the Government. Whether 
a suit is of the nature cognisable by a Court of Small Canses or not depends upon 

* Ist May 1900. . 
+ S. A. 476 of 1899, 5th October 1900, 
. B. 
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s Whether the suis is ordinarily cognisable by such court, That the Sinall Cause Cour 
may be empowered $b try a suit egf the kind under certain circumgtences does no 
affect the nature of the sqit as originally determined by the Legislature. Sectjon 586 
0. F, G., does not ‘therefBr0 bar a Seng appeal. 


Deconda oan hin she decree $f the District CSurt of 


Madura in A, S. No. F92 of 1898, reversing the decree of the . 


Court of the District, Munsif of Madura ine. S. No. 86 of 1897. 


» 
_« The suit was brought for the recovery of rent to the extent of 
400 Rs.odd. The ®mall Cause Court not having jurisdiction to try suits 


of more than 200 Rs. in value, the suit-was laid on the original side 
of the District Munsif’s Court of Madura. Prom the decision in that 
court an appeal was preferred to the District Court of Madura ; 
and thence a second appeal to the High Court. A preliminary 
objection havingsbeen takén that the suit was of the nature cog- 
e nisable by Courtt of Smafl Causes and that no second appeal lay as 


. ae value*of the suit was less than Rs. 500, thé appellant relied on 


eVedachala Mudaly v,Hamasami Raja, I. L. R.22M,, 229, ag 
having settled the question, | and it was also pointed ont ar the 
point had nobeen raised or “argued in the earlier cases in which 
secondgaypeals ü beeu disallowed. 


Sir V. Bhaiu Aiyangar and S. Sabrahmania Aiyar for 
appellants. P *, 


* R. Kuppusami Aiyar for y. C. Desikachariar for lst and 3rd 
respondents. 


Their Lordships (Shephard and Davtes, J J.) made the follow- 
ing 


~ ® 


ORDER OF REFERENCE TO THE FULL BENCH.* 


As.we are both of opinion that the ruling in I. L. R. 22 Mad., 

229, requires re-consideration, we refer to a full Bench, the question 

whether a suit for rent is a suit of the nature cognizable in Courts 

‘of Small Causes, within the meaning of S. 586 of the Code of 

Civil Procedure, it being admitted that the notification required by 

clause 8 of the 2nd schedule of the Provincial Small Cause Courts 
Act (Act IX of 1887) has been issued for all the courts, 


* 11th April 1900. 


t 
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The Full Bench expressed the following i e „ Founda 
. _ OPINIONS* = . . ° a 


Sennia 
Naicken, 


Bhe Chief Justices:—Iin this case,ef am unable to agree with the 

view which was taken by a Divisjon «Bepch ef this Court in  — 
‘Vedachuly Mudali v. Rofnasami Raja, L'ILeR 22 Me, 229. The DSF dustice. 
question thrns upon the construction to be placed upon the words z 
“any suit of the naturę’ cognizable in Courts of Small Causes” as 
used in section 586 of the Code of Civil Profedure. The abject of 
this section, as it seems to me, is to take away t the right of second 
or special appear where the value of-¢he subject-matter of the 
original suit does not gxceed Rs. 500 in the case of all suits which . 
as regards their subject-matter would be within the jurisdiction of 

Courts of Small Causes, but which are outside that jurisdiction by 

reason of the amount claimed being bg@yond the pecuniary lipit of 

the Small Cause jurisdiction. This septiqn is a reproduction of Act 

XXIII of 1861, section 27, which provided that no speçial appeal ® 
should lie in any suit of the nature cognizable in Courts of J 
Small Causes under Act XLII of 1860 wheh the debt, damage or 
demand did not exceed Rs. 500. Under Act XLII of 1860 claims 

for rent and other matters recoverable before a revenue officer were 
expressly excluded from the jurisdiction of Small Cust “Courts. 

Act XLII of 1860 was repealed by Act XI of 1865, the latter 
enactment providing (sec.-50) that referencesto the Act of 1860 

should be read as applying to the Act of 1865. The Act of 1865 

was repealed by Act IX of 1887.. Both the Act of 1865 afd the 

Act of 1887 were Acts of the Governor-General in Council. The 
scheme ofethe Act*of 1987 was,the converse of that of the Act of 

1865. Under the Act of 1865 a Court of Small Causes was given 
jurisdiction over certain specified claims Under the Act of 1887 

the court:has jurisdiction over all suits, provided the amount. of 

the claim is within the pecuniary limit of the special jurisdiction, 

unless the suit is expressly excepted from the cognizance of the 

court. Section 6 of the. earlier enactment provided that a claim 

for rent should be cognizable by a Court of Small Causes when 

the amount claimed did not exceed Rs. 500, but that.no action 

should lie for rent for which, at the time of the passing of the Act, 

a suit might be brought before a revenue officer unless, as regards 

arrears of rent for which such suit might be brought, the judges 

of the Court of Small Causes had been expressly invested by 


nn 
e * 27th September 1900, 


@ 
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Sounda- Doe the locgl Govern nment with jurisdiction over claims to such 
mier 

S „arrears. Section ¥ gave power to the local Governmeht to extend 

Read the jurisdiction, ingehtts of thè nature described i in section 6,** and 

Mara TA thereby made cogniza ‘by Courts of Small Causes” to anf gmount 

not exceeding Rs. 1800 e Section 15 of ihe later Act prfvides that” 

a Court of Small cian shall not take cognizance of the suits 

specified in the second, schedule to the Act *bat thet, subject to the 

® exceptions specified i in the schedule and to the provisions of any, 


enactment for the time being 1 in force, all suits of a civil nature of 
which the value does not exceed Rs. 500 shall bè cognizable by a 
Court of Small Causes. The same secti8n empowers the local 
Government, subject to the exceptions ‘in the schedule and the 
provisions of any enactment for the time being in force, to direct 
that #11 suits of aecivil natute, of which the value does not exceed 
e Rs. 1,000, shal? be coghizable by the Court of Small Causes. 
Anong êxcepted suits specified in the schedule are suits for the 
eecovery of rent other than house-rent, unless the Judge of the 
Court of Small Causes “has been expressly invested by the local ` 
Government With authority "to exercise jurisdiction with respect 
thereto (article 8). By a notification, dated 24th January 1888, 


` the Madras Government has invested all Subordinate Judges and 


District Munsifs within the Pr esidency witlf jurisdiction to try on 
their Small Cause siđe all suits for rent falling within the pecuni- 
ary’ jimit$ of their special. jurisdiction. The effect of article 
8 and the notification read together is to give a judge jurisdiction 
to entertain & suit for rent as a Small Cause Suit, provided (1) he 


is a judge of a class to whom the nétification applies, and (2) the 


amount claimed is not beyond the pecuniary limits of his special 
jurisdiction. By reason of the jurisdiction of a Small Cause Court 
being limited as regards amount, if the amount claimed exceed 
the limit, although the suit is “of a nature cognizable” by 
a Small Cause Court it is not cognizable. Ifa suit is cognizable 
it must be of a nature cognizable. But if it is of a nature 
‘CGognizable it does not follow that it is cognizable. When the 
claim is within the pecuniary limit, and the court is within the 
terms of the notification, no restriction of the right of appeal is 
necessary, because under the Small Cause Courts Act itself the 
decision of the Small Cause Court is final. It seems to me that 
section 586 of the Code ‘applies to cases which as regards subject 


aa 
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matter would be within, but by-reasonbf the amount Pm ee are 
without, the jurisdiction of a Court of Small Causes. The words 
“of a nature cognizable” seem to haye vefeyence to, the. subject-. 
matter o&the suit as distinguished from,theeam unt ef the claim. In 
the case W Vedachala Medali v. Ramasg je Raja (b L. R. 22 
M.- 229) a Division Bench were of opinion that a second appeal 
lay in cases where the sutt for rent had bedh made cognizable by 
the notitication, and would not have been’ cognizéble but for the 
notification, on the ground that such suits were not cognizable Bye 
virtue of the Act Ptt by virtue of the authority conferr ed on certain 
judges by the local Gofernment. I donot see how it can be said 
that suits which:are rendered cognizable by reason of the notifica- 
tion are not suits which are cognizable by virtue of the Act, since 
the notification was issued under the expyéss powers conferred py the 
Act. The-words “any suit of the nature phe RE as used in 
section 586 of the. Code may be paraphrased thus -Any suit 
relating to a subject-matter over which a Court of Small Causes 


‘would have jurisdiction if the claim were within the pecuniary 


limits of its jurisdiction. Thè view that; the effect qf the notifica- 
tion is to render suits for rent suits “ of the nature cognizable in 
Courts -of Small Causes ” does not, in my judgmentPinvéive the 
proposition that as soon as Government by notification empowers 
any judge to try rent suits on the Small Case side, all such suits 
throughout the Presidency cease , to be suits excepted from 
the- cognizance of Courts of Smal] Causes and becomé ‘suits 
cognizable in such courts. It does involve the proposition that 
all suits? for rent become e“ of the nature cognizable” ; ; but 
whether a given suit for rent ceases to be a suit excepted 
from the cognizance of a Cotrt of Sall Causes, must . de- 
pend, first, upon the question whether the tribunal before 
which the suit is instituted is included in the notification and, 
secondly, the question whether the ‘amount of the claim is within 
the pecuniary limit of the jurisdiction of that tribunal, ‘To my 


mind there is no real anomaly in holding that a suit instituted. 
“upon the regular side of a court which has not had Small: Cause 


jurisdiction conferred upon it may be a suit of a nature cognizable 
by Courts of Small Causes. The suit would be actually cognizable 
by that particular court if the court was entitled to exercise the spe- 


Sounda. 
raimier ° 

v. 
Fennia 
-Naicken. 


Chief Justice, 


e 


cial jurisdiction. The fact that it is not so entitled does not prevent. 
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Sounda- 
ramier 
y: 
Sennia ` 
Naicken. 
Chief Justice. 
` e 


è 
the ame being “ of the nature cognizable in Courts of Small Causes” 


” of affect Yhe question of dhe construction of section 58%. So far,,] 
‚have dealt with the, c case apart from authopity. As regards the 


case reported in 8 B. H.C. R. A. ©. J. p. 12, Ramachandra 
Raghunath V- Abaji (astya, Couch, C% J., seems to y over-° 
ruled the preliminary objection on the ground that “suits of the 
nature cognizable by. “Courts eof Small Canses mugt mean without 
reference to clause "% of section 6 of Act XI of 1865 and 
mtst be cognizable in general.” If we turn to section 6 of the 
Act in question} Wwe finde that the section begins by enacting 
affirmatively that a suit for rent (which geima facie, includes a 
suit for arrears of rent) shall be cognizable by Courts of Small 
Causes. If, then, the words “ofa nature cognizable” are to be 
construed without reference, to clause 4, we find that the section 
expr essly enacts-that suits, for, rent shall be cognizable. If they are 


ecognizable, it is difficult to see how it can be sajd that they are not 


~ of a nature cognizable. I confess I fail to follow the reasoning in 


this case. . . 
il + 


_ e 1 , « 
The very general words “of a nature cognizable” were,no doubt, 


_advisedlyeused by the Legislature. In Musa Miya Sahed v. Sayed 


Gulam, I. L. R. 7 B. 100, the Bombay High Gourt went so far as to 
hold thatin a suit which as regards subject-matter,had been expressly 
removed from the jurisdiction of a Small Cause Court by an enact- 
ment*(Act X of 1876, section 15) which removed suits to which the 
collector was a party from the jurisdiction of Small Cause Courts, no 
second appeaflay. Sargent, O. J., and M@lviil,’ J., held that the 
nature of the suit, by which must be understood ‘the jural relations 
between the parties, remaimed unaljered, and, as the suit was one 
of a nature cognizable by a Small Cause Court, no second appeal 


lay, The tendency of the courts (with the exception of the Bombay- 


case to which I-have referred) seems to have been to carry out the 
intention of section 586 by'declining to place anarrow construction 
on the words “of a nature cognizable.” See, for instance, the case 


reported in I, L. R. 12 A. 579, Harakh v. Ram Karup, the Full 
Bench decision of this- Court- reported in I. L. R. 3 M. 198, 


Manappa Mudali v. Ñ: T. McCarthy, and the cases reported in 
I. L. R, 15 M. 98, Muthukaruppan v. Kellan, and I. L. R. 24 
C: 557, Kali Kr ishna Tagore v; Izzatunmnissa Khatun, ` 


‘ 


| 


T 
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"I think our answer to the question referred. to us shojfld bg in 
the affirmative. 2 er 

_ Shephard, J.:—In order to see swhethey any suit is “of the 
nature dgnizable in Courts of Small Causes,” it is clear that the 


“Act relate to Small Casse Courts must td ~oxamined, Chapter 


III of the, present: Act deals with the matter of jurisdiction. By 
sub-section 2 of. section®15 it is declared that all suits of a civil 
nature not exceeding Rs, 500 in value Shall, be’ cognizable by a 
Court of Small Causes subject, however, to the exceptions specified 
in the 2nd schedifle to the Act. The exéeptions are ranged under 
forty-four heads, one of hich, relating to suits for rent, contains 
an exception and a proviso. It is contended on behalf of the 
appellants that as the operation of section 586, Civil Procedure 
Code, does not depend on the actual {institution of Small Cause 
Courts in any given place, so its operation is limited to suits other 


than those specifiedsin the schedule without regard to the question® 


whether action has been taken under the proviso already mentioned. 
A suit for recovery of rent (other than house-rent) is, as I understand 
the argument, marked off by the Legistature asa suit npt of the Small 
Cause Court nature, Therefore the question whether sucha, suit is or 
isnot actually triable by such a Court is no less immateMa!tlan is the 
question whether sucle Court exists to try it. I am unable to follow 
this argument. It seems to be assumed in the argument that cases 
cognizable by a Small Cause Court form d class of cases, having 
inherent and distinctive qualities in common, But that is hot the 


~ fact‘under the present Act. The Legislature has declined the task 


of ascerthining affirmatively avhat -suits are to be deemed Small 
Causes or even of declaring to what general class such suits belong. 
Except that they are Small Causes, suits*pelonging to that category 
may, for aught that appears in the Act, have no qualities in 
common. Itis only by examining the schedule and seeing what 
is not a Small Cause that it can be decided that any individual suit 
isa Small Cause. This being so, when itis said that a suit is of 
the nature of suits ‘cognizable by Small Cause Courts, what must 


be meant is thatit is nota suit such as is named in the schedule. 


When itis a suit the cognizance of which by a Small Cause Court 
is barred by any enactment forthe time being in force,I suppose no- 
body would assert that itis in the nature of suits cognizable by 


such Courts, seeing that-clause 44 of the schedule ‘expressly pro- 
° 


Sonnda- 
ramier 
V. 
Sennia 
Naicken. 


emmae rn 


Shephgrd, J. 
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Sounda- vides fox the legislative aai of new cases to the exceptions. In 
ramier 

vy. "the Satis ae it seems dp me, Clause 8 provides for the exclusion 
ee of certain cases from the list of exceptions or ‘for the cancellation of 


Shephard, J. 
° is effected ig surely Jnfitaterial ; the re-u is the same whgth%r it ise 


brought about by the ditect Act of the Legislature or bf an Act of 
Governwent authorized by the Legislature. To my mind it is, in 
° the legal sense af thé term, absurd “to - say that a suit for Rs. 400 
* elfimed as rent might, but for the fact that the District Munsif’s 
jurisdictién under the Act was limited to suits not exceeding Rs. 200 
‘ in value, be tried as a Small Cause, and gt, the same time to deny 
that sach suit is of the nature of suits congnizable by Courts of 
Small Causes. Some of the cases cited by the Honourable Sir 
V. Bhashyam Aiyangar lead reference tothe old Small Cause 
Courts Acts, thg” scheme of, which is totally different from that 
ewhich is adopted i in the present Act. In those Acts some attempt 
* was made to describe in positive terms the nature of the suits 
fntended to be design&ted as Small Causes. There was reason 
therefore for holding that,. when a suit was found to possess 
that naturé, it was inténded to be treated as such for the 
purpose® Œ ection 586 of the Code.. The case in I. L.R. 7 
B.100, Musa Miya Sahebv. Sayad Gulam Husein Mahomed, is one 
which, ifsit had to be decided with reference to the Act of 1887, 
must, in my ofinion, have been decided in favour of the appellant, 
becatise, as I have already shown, clause 44 of the schedule allows 
for’ suits which are not within the schedule being added to it 
Taking the schedule to the Act as the index by which é can be 
ascertained what isa Small Cause, I am of opinion that we must 
have regard to all the previsions gf the schedule and that, if it is 
found that a suit for rent could legally be tried by a Small Cause 
Court, that suit is a Small Cause and, therefore, a second So is 
precluded, 

Subrahmania Atyar,J .:—The provision contained in section 586. 
of the Code of Civil Procedure, “ No Second Appeal shall lie in any 
suit of the nature cognizable in Courts of Small Causes, when the 
amount or value of the subject-matter of the original suit does not 

' exceed Rs. 500” and those of the Provincial Small Cause Courts 
Act which relate to the nature of suits that are cognizable by Small 


Cause Courts as well as those which relate to suits excepted from 
~ e 


that particular exteption, The mode in witich the ane 
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the cognizance of those Courts areeprovisions applicalge quite pleas 
generally. Lt is, therefore, as urged by Siz V. Bhashyam ‘iyangar. Oy 


on behalf of the appellants, almost certain | ‘that the-words “ any ene 


suit of the nature cognizable i in Cour ts of „Small ‘Oguses” in section. Tra 
586 wele\ntended to comprise suits which" gue, cogħizgble by any Aiyar, $. 
Court of Small’ Causes by virtue of the provisions of the Small 
Cause Courts Act itself, Dut not suits avhich may become cognizable 
by Small Cause Courts under special circenfstanaes only, such as.” o 
under the authority conferred on them by a Local Government h. 7 
pursuance of the discretionary power exercisable By’ such a* Govern- 
ment under the proviso,to article 8 of the second schedule of Act - 
IX of 1887. That very singular results would follow from-holding 
otherwise is shown by, among others, the case put by way of illus- 
tration by Sir Bhashyam Aiyangar in he course of his argument., 
Suppose a suit for rent other than “house-rent, not exceeding 
Rs. 500 is brought i in a Court within fhe jurisdiction of which the © 
cause of action arose and which Court is competent ` to enter tain e 
the suit asa Court of ordinary jurisdiction, though notas a Court® 
empowered to take cognizance of Smal) Cause suits, In such a case, : 
according to the contention for the respoitdents the suit must, with. 
reference to the question whether a second appeal liesgof flot, be. 
treated as one not of the nature cognizable in Courts of Small, 
Causes. If, however, as a suit for the same rent is instituted ina 
Court which is empowered to take cognizance of Smdil Gauses and. 
within the jurisdiction of which the défendant resides, though the. 
cause of action did not arise therein, the suit must, for the purpose 
of detergining: whelher a second appeal lies or nôt, be held, 
according to the respondents, to be of the nature cognizable m. 
Courts of Small Causes. In theçabsencegof very clear language. 
pointing to the conclusion that a rule leading to so anomalous a 
result was intended to be laid down, I find it impossible to uphold 
the contention on behalf of the respondents. The point, now raised, ; 
was substantially: raised in Ramehandr a Raghunath v. Abaji 
Rastya (6 Bom. H. C., A. C. J. at p. 15 and 16) which was decided 
when the Code of 1859 as amended by Act XXIII of 1861, was in. 
force. Couch, O. J. and Gabbs, J. came there to the same conclu- 
sion as that adopted in Vedachala Mudali v. Ramasami Raja, I.L,- 
R. 22 M. 229). That when thé Code of 1877 was passed the 
Legislature did not think it necessary to introduce any ‘change -in- 

e o 
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Sonnda- . the Miia. We of section 586 ef that Code corresponding to the pro- 


a vision wi retesence to which Ramachandra aghunagh v. Abaji 
eee Rastya was decided, shows that that decision was understoodsto be 


| Biba right. And whan, with reference to the sectitn last refeyred- to, 
Aiyar?J: . a similar peint arosee Musa Miya Sah) v. Sayad Gulgfr Husein « 
Mahamad (L.L. R.-7 B. 400) Sargent, C. J. and Melvill fJ. decided 
the point in conformity withthe principleon which Couch, C. J. 
y and Gibbs, J., harl detéd.* Sargent, C, a pointed out that the circum_ 
stance that the class of cases, to which the one that the Court was 
there concerned with belonged, had been removed by a special 
s enactment from the jurisdiction of Smalle Çause Courts did not 
alter the nature of the suit, by which must be understood the jural 
relations between the parties. That this decision is perfectly 
correq will be manifest if Pye true effect of the enactment—section 
15 of Bombay Agt X of 1376,—is borne in mind. Now that section 
“makes every suit towhich Government ora public officer in his 
° official capacity is a party, cognizable by a District Court 
alone and not by a Subordinate Court or a Court of Small 
Causes. Such an enactments if is obvious, does not repeal or 
modify the provisions of the Small Cause Courts Act explaining 
the nature of suits cognizable by such Courts. The enactment 
merely creates a privilege in favour of certain classes of parties in 
all suits Ynclusive of -epits of the nature cognizable in Courts of 
Small Cansos. It is scirtely necessary to say that such a privilege 
does not affect -the nature ‘of saits cognizable by Small Cause 
Courts, i i.e. the character of the legal relation which gives rise to 
suits ordinarily triable by those Cougts. It*voulfl be as enreason- 
able to hold that the privilege referred to does affect the legal 
relation between the partigs, as it would be- to hold that a legal 
relation, say that of buyer and seller, would be affected by the 
circumstance that the buyer chances to be a Hindu or Mahomedan, 
Christian or Budhist. If the decision of Sargent, C.J. and Melvill, J. 
had been different it would have resulted in the view that, for in- 
stance, a suit for the price of goods sold to an officer of Government 
would in Bombay not-be of the nature cognizable by Courts of 
Small Causes, though a suit for the price of goods sold toa private 
-individual would there:be of such a nature. It would also have 
followed that a suit for price of goods sold to a Government officer 


would in Madras -unlike in Bombay-‘be of the nature: of suits- 
e 
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triable by Small Cause Courts as no enactment like. dyer l5 of a opaan 
Act X of 2876 referred to existed in tha ormer Preside y Surely ve- 
it myst be taken that the Legislature did not jntend that the words neu 


Naicken. 
of t nature cognizable i in Courts of Small Cayses’” should have | "=~ 


a ubrahmauio 

one nf g in Bengal, gnother in Madras, pethird in Bombay and Aiya?, J. 
so on, bu that the intention was that the words should be under- 
stood in one and the same sense in all. the“ provinces to which the 
Civil Procedure Code extended and under @ll €ireumstances. How e 
then can it be held that the legal relation. which gives rise tô a 
claim for rent isin any way affected by the cfrcumstante that the ~ 
claim may be taken cggnizance of by a particular Court only under v 
certain circumstances ? I would only add that the decision of the 
Calcutta High Court in the recent case of Rango Boy v. Holloway 
(I. L. R. 26 C., 842) as tothe meaning of section 586 of the present 
Code proceeds on the same principle ag that on gvhich the Bombay 
decisions rest. -> . s 

Iam therefore of opinion that the construction contended fore 
on behalf of the appellants is the sound onstruction and that the 
decision in Veddchala Mudali v. Ramasami Raja ig correct. 

Benson, J. :—The question referred for our decision is “ whether 
a suit for rent is a suit of the nature cognizable in Gputt? of Small 
Causes, within the meaning of section 586, Civil Procedure Code.” 

There is no question but that a suit,for house-rent is of a 
nature cognizable in Courts of Small Causes fon it fs cognizable in 
such Courts under section 15 (2) “of the Provincial Sma# Cause 
Courts Act (IX of 1887). I take it that the reference was intended 
to refereonly to & suitefor rent, other than housé-rent. The answer 
to the question so limited is not free from difficulty, but in my judg- 
ment, the correct answer is in the affirmative. The jurisdiction of 
the Courts in regard to taking cognizance of civil suits is derived 
from the Legislature. Section 15 of the Provincial. Small Cause 
Courts Act, read with the second schedule attached to the Act, 
declares categorically and directly that certain suits are, or are not, 
cognizable by a Court of Small Causes. But with regard to suits 
for rent, other.than house-rent, it declares them to be excepted from 
the cognizance of.a Court of Small Causes unless the Judge of.the 
Court of Small Causes has been expressly invested bythe Local 
Government with authority to exercise jurisdiction in respect there- 


to, [fhe has been so.invested, such suits become cognizable by a 
e : t 
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Ponai e Court of{Small Causes. The sognizability of such suits by a Court 
r 1er 
ve! of Small auseis not: determined directly by the Legislature, but. 


Nee by the Local, Goverment upder an authority derived from. the 
Benon J. -Legislature. ' Inęotho wards the Legislature*has determiged that 
a they are of guch a character or nature t&at the Local GFelnment 


ay make them cognizalte by a Court of Small Causes. : 


The suits that qregriable by a Court ‘of Small Causes aro,sp eak- 
m ing broddly, suits of comparatively simple character and of small 
pecuniary, value, ə bet us now see how the Legislature deals with 
appeals against decrees i in these suits. If the suit*has been actually 
tried by a Court of Small Causes no appe&Pat all is allowed, for 
‘section 27 of.the Provincial Small Cause Courts Act declares that 
the decree of the Gourt is final. There are however many suits — 
which Would be triable by a Court of Small Causes if one existed with 
goal and pecunMry juristliction, but which are in fact tried as 
- original spits by a District Munsif’s Court becarse there is no Small 
Çause Court with local and pecuniary jurisdiction competent to try 
~ them. In these suits a first appeal is allowed by section 540, Civil 
Procedure Cod, but a segond appeal is disallowed by section 586, 
Civil Proeglure Code, which enacts that “no second appeal shall lie 
in any suit of the nature, cognizable in Courts of Small Causes when 
the amount or value of the subject-matter of the original suit does 
not exceed Rs_500,’ » e a 


When the Legislataro in*this section speaks of suits “ ai & 
naiwre cognizable in Courts of Small Causes,’ I think it means 
suits which thé Legislature has determined togbe swits of such a char- 
acter or nature that they are or may be made triable in a summary 
fashion in Courts of Small Causes without any further action on the 
part of the Legislature itself, though further action may be neces- 
sary by the Local Government in establishing a Small Cause Court 
or by investing an existing regular Court with Small Cause powers, 
or by investing the Judge of the Small: Cause Court with, “power to 
try, suits for rent as Small Cause suits. 


oe When the Legislature determines that suits of a certain 
- Character may be made triable in Courts of Small Causes without 
further action on the part of the Legislature, I think that those 
suits are of a nature cognizable in Courts of Small Causes even 
though the Local Government may not establish Small Cause Courts 
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i ? s 


0r invest any Jud ge 3 with power to try Small Cauge aifi général Sounda- 
nt suits in particular as Small Cause suits, . The nature of the oor 


I think, determined once for all by ihe, Legislature, but it Souma 


Naickey. 





leavés Xhe Local Gorergment to decide “Whether the suits shall, e— 


Benson, J. 
in fact, be tried as Small Cause suits af not, and this the Local "0m0 d 


Government does by establishing Sinall Gase Courts or. by invest- 


| ing existing regular Courts with a greater Oles degreo of Small . 


Cause jurisdiction. ‘The jurisdiction inay be limited as regasds® 
local area andethe pecuriiaty value ef the Suits, and it may, or 
may not, be extended tp suits for rent. These aro all matters which . 
depend on the will of the Local Government, but do not affect the 


` character or nature of the suits. That was determined by the ` 


Legislature when it enacted that such suits might be tried by Courts 
of Small Causes, provided the Local, Governyrent should take 
appropriate action to establish the Court or to invest them wi®h 
the necessary powers. Bi 7 o 
hg 7 d 

I£ such action be taken, then the suits are not only ofa nafure 
cognizable by Courts ‘of Small Causes,¢bat become aetually congni- 
valle by those Courts. Tf, however, such action is goteteken, then 
the suits do not become actually cognizable by such Courts but 
their nature or eiaenetee as originally declared by the degislature 


remains unaffected. lä e°, 
bd ~ 
a ( ] e 


Suits for rent are, therefore, in ny judgment, suits of a patnre 
cognizable by Gourtg of Small Causes within the meaning of section 
586, Civil Procedure Code, ahd they are so universally and indepen- | 
dently of the action which may or may not have been taken by the 
Local Government in establishing such Courts or investing the 
Judges with powers under the Provincial Small Cause-Courts Act, 

It may be added that this view seems. to. assign to the Legisla- 
ture a more consistent policy than the alternative view. It would 
be strange if the Legislature when enacting the Civil Procedure 
Code regarded rent suits as being of sush a character as to be 
suitable for second appeals, and yet whon enacting the Small Cause - 
‘Courts Act regarded them as suits which might by notification of 
the Local Government be made triable by. a Court of Small Causes 
in which case not even a first appeal in ‘regard to them would be 
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mäa- 
Ter 
v. 
ania 
icken 


nkata ima- 
anime 
V. 
rushottam., 


+ + 
David, J. is concyy in the coutimuon arrived, a by the | 


ati: ° Š 
bed , o + » 

This secqnd appeal coming on for Ynal hearing affe® the 
e 


expression of the’ a the Full Bench, the Court delivered 
s. 


the following ° o” . 
JUDGMENT *+ Phs second appeal must be dismissed. 
® * ¢ 





eer š 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice Davies and Mr. Justice Beuson. 


Venkataramanamma e.. Appellant (Counter-Petstioner, 
e bad 
Legal representative of the 


o : 73 Defendant and Judgment- 
` 7 debtor). 
- a s 
Purushottam or _» Respondent ‘Petitioner, Plain- 
j i tiff and Decree-holder). 
oe 


Appeal from the order of District Court of Kistna, on 
M. P, No. J 146 of 1898 (O. S. No. 36 of 1894). | 
©. 


e 
o 
Limitation Act, $V of 1877, Aris.178 and, l79—A pplication for exccution~— Application 
“o ar : Sones 
to take a step in aid of execution—TLimitation. 
+ Š A 


Art. 179 of the second schedule to the Limitation ActpresegLbes limitation only 
for applications for axecutian and not for applications to take a step in aid of 


execution, 


Where ou the ith November T895 the d&cree-holder applied tu the Court to 
“attach and get” money in the hands of the Salt Department belonging to the 
judgiment-debtor, and the Depnty Collector in reply to an order under section 272, 
Civil Procedure Code, having on the 29th April 1898 informed the Court that the 
Department had Rs 62, as. 14, p. 11, belonging to him, the deeree-holder again 
applied to have the money paid to him on tho 12th December 1898 :— 


Held, that the application of the 12th December was only to a step taken im aid 
of execution and was not barred under Art. 179. 


Held also, that if Art. 178 applied io the case, the application woald not be bar- 
red as the right to apply for payment accrned only un the ZOth April 1898 when 
the amount. available for payment was first ascertained. 


ee ee neces ere 








eO LEA iei m a m g e A a mo o a it -  — em e a 


+0. M. A. 12 of 1900. 2nd October 1900. 
i + 5th October 1900. : 
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d 
s 
y, Kinia Aiyar and P. Nagabhushanam í, 7 appel- Venkatarama- 


l ° o Bane 
lants, - o., uy ° 


ishnaswamt Atyag.~The present pplication, dated 12th Decem- Puvishottom, 
being admfttedly more than, 3 years After the previous 
*applicatioy for execution? dated 4th November 1895, pis evidently $ 
barred, ( BYison, J.— Under what Art?) Art, 179 ‘of the Limitation 

Act, This application gcannot be regarded” ‘as a continuation of 

the former application. The former is for” Mtachment and the ° 
latter is for payment of money realised. The iwo are to tallydifferent e 
in character, and, how can one be a gontinu@tién of the other? 
Even granting that the effect of the order “struck off” may 
be to keep it pending. still this is not enough to make the second’ 
a continuation of the first unless the prayer of the second appli- 
cation was contained in the first. (Davies, J.—~Wehat is the prayer in 
the first application ?). ‘‘ That a prohfbitory ordgr shall issu® &c.” 
(Davies, J., ‘to get’ is to pay the petitione®), No, ‘ to g’ is to get into the. 
court, so that the prayer, in the application of 1895 was granted and , 
that application isatanend, This is a fresh substantial application for : 
payment. (Davies,J.—Is it not the duty of the court to „pay the money?). 
No, a fresh application is necessary and that must be within time. 
(Davies, J.- Show me a provision in the Code thst there must be a fresh 
application for payment). Section 277 of the Code says, “ She court may 
pay over.’ There is no duty cast upon the court to pay the money 
without a fresh application. The Limitation Apt clearly coitemplates 

a fresh application within 3 years and the Civik Procedu% Qode does not 
conflict with it. The party mast keep fhe decree alive by fresh applica- 
tions within time, even though money may not be available. ° 






. P. É- Sundara Atyar and K, Subrahmanya Sastri for res-. 
pondents. 


Sundara Aiyar.—The present aS plication is only to take a step in aid of 
execution. It does not come under section 235 of the Civil Procedure Code. 
The form. thereis notapplicableto this norare the reliefs prayed for here 
ejusdem generis with the reliefs specified in cl. (j) of section 235, viz, 
delivery and attachment of property, and arrest and imprisonment, &c, 
These are the only reliefs that need be mentioned in an application under 
section 235. An application for a step in aid isdifferent from an applica- 
tion for execution. (Vide Art, 179, col. L and col. 3). Art. 179 provides 
limitation only for what is mentioned in the first column, 7. e. for on 
application for execution, _ The third.column mentions starting points 
for counting the period. In this, both an application for execution and 

e 


`~ 


namma 


» 
@ 
+ 
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» l A A : 
Venkatarama- for a.sieQik aid of executioi,are separdtely mentioned. If. both are 
idedtion! N 

Purushottam., 


ey dg not need to -be separately mentioned. (Davies, J. —. 


t 


How to distinguish “hetiveen “the two P). The fifst application wif 
the particulars under section -285 is ‘an application for execa 





step in aid is always an ®pplicatfon put in iy aid of the executo which 
has been already granted, Such as, taking out process, issuing a procla- 
mation, asking for paynsgnt or sale after attachment, dc, teps in aid 
may be necessary toyrepind the court ef its duties. Art. 179 provides 
no Jimitation for these. This distinction is also supported by good 
reason. (Sge I. L, R.gl7 Cl 83). (Davies, J —Here it was held that the 
decree of 1859 was alive even after 12 years; how can that be?). As 
long as the attachment lasts, certainly the d@efree will be kept alive, 
whatever may be the number of years. Section 230 only applies to 
certain decrees, for which it provides that when an application was 
once gganted, a fresh applic&tion cannot be granted after 12 years &. 
An application putin within, time may be pending after 12 years. 


(Davies, J*—Do you mean to suggest that money.thnay be drawn"at any 
{gme, after any number,of years, if attachment continues ?).. Yes, 
Money may be dvawn at any time. Kerala Varma Valya’ Rajah Ve 
Shangaram (I, B. R. 16 M. £53). But Art. 178 may apply if Iome 
in after 3 years from the date on which the right to apply for money. 
accrues, As F applied here within 3 years from April 1898, that article’ 


bas no application. ‘a . 
A 


ü; T ; a 
Krishngswaħi diyarm reply :—In I. L, R. 17 C. the attachment was 
kept dlise by the appointment of dreceiver. The decree-holder was actually i 
recełving proceeds of the attached property from the receiver, That case. 
does not lay down any rule that an applicatiomfor payment @f money 
is not barred after any number of years.’ If the appellate court 
stops execution, that application may be pending though it was struck- 
off, bat when the prayer was granted and was worked out by the 
coming in of the money into court, the attachment was at an end. In 
Aprıl 1898, the money came into court and this ‘application to draw 
money was putin after that date, and so it was barred being a fresh 
application for execution after 3 years from the last application. A 
step in aid-is not different from an application for execution ` $ 


Sundara Aiyar.—The attachment is not at an end as soon as 
the money’ comes into'eourt.. The, court holds the money ander 
attachment until tke payment is made. Else, the court will have no 
right to hold ite ee A . 


A nai t, . z i b w a 
v a a R 
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The.Court delivered the ‘following 


Venkatarama- 
’ o seca 
e JUDGMENT —Fhe facts of this ofise are Iniefty as fo. „— Purushottam: 
On Na Novembey"1895 the decr e8-holder” applied to the Court 
e “to atah and get” a sym of money beloning to ethe judgment- s 
“dobiok bug which was in the hands of the Salt. Department. The ` 
application did not ask that the money shouja be paid to the decree- 
holder. An order purporting to be unde Segsion 272, Civil Pro- 
cedure Code, was made on the 19th November 1895. On the 29th e 
April 1898, the Treasury Deputy Collector informed the Oourt that 
there was a balance of Rs. 62-14-11 due to the judgment-debtor. 
On the 12th December 1898 the present application was put in 
by the decree-holder asking: the Court to send for the Rs, 62-14-11 
and pay it to him. K R 

The question is whether this apdlidation is Barred by Article. 
179, Schedule 2 of the Limitation Act having been made more than , 
3 years after the application of the 4th November 1895. : 


The District Judge decided that it was not: barred, and. we 
think his decision is right. 


$ © © 
- Wedo not think that Article 179 applies to this case, That 
article says that an application for the execution of a degree must 
be made within three years from the date of the last application 
for execution, or from the date, of*the last application te take.a 
step in aid of execution. A distinction is made between an appli- 
cation tosexecute’ deeree and an application to takéa step in aid 
of execution. An application to execute a decree means an appli- ` 
cation within the terms of Section 285,{ivil Procedure Code, that 
is to say, an application setting the Court in motion to execute a 
decree in any manner set out in Clause (J) of the Section, in 
the case by attaching the property; but having so set the Court in 
motion, any further application during the continuance of the same 
proceeding is an application to take a step in aid of execution 
within the terms of clause 4in the last column of Article 179 
Chowdhry Paroosh Ram Das v. Pudo Banerjee (I. L.R. 17 C. 
53). The application to take a step in aid of execution may 
be. made at any time.so far as Article 179 is concerned for 
that article imposes no limitation on such applications, That 
> D 
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Venkataramg- ar ticle Ynly imposes a limitation on an application for execu- i 
ga tion. Noe present casg the application for execytion is the 
Purushottam: application of the- 4th: November 1895, The attachmentgfhen 
' ordered continued ĉin | fose on the 12th Decémber 1898 of which 
e date the decyee*holder, Thade a further #pplication viz., & fay thee 
| money to him. We think that this application must bé regarded 
not ag an application { fof execution which eneans sych an applica- 
° tion as would bee de tinder section 235, Civil Procedure Code, 
> ‘buf rather as an applicatéun to take a step in aid of execution i.e., an 
application to the Court to take the further stepse contemplated by 
- the Code in order to satisfy the decree-hold@’s claim out of the pro- 
perty held under attachment by the Court in pursuance of the 
application for execution made on the 4th November 1895, 


èe . 
“We look upon the application of December 1898 merely as 
Subsidiary to tfe applic&tidh for execution made ‘on the 4th 
`e November 1895. : 


This application did at qu: towns acl forthe deliver y of the 
money attached to the See ‘but such a prayer is not re- 
quired by section 235, Civil Procedure. Code, as inall cases of 
attachment s&ch a prayer is ‘implied and the Court is empowered 
by subsequent sections of the Code to deal with the property 
attached*by sale or ogherwise. It may be that Article 178 of the 
2nd. schedule of the Limitation Act imposes a limitation in regard 
to an 1 application to take asbep insaid of execution, but that article 
is no bar in the present case, because the right to apply for the 

_ payment of the mdney did not acerne until® April 1898 4vhen ‘the 
amount available for payment was first ascertained. 


` We dismiss this appeal With cost . 


“ 
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IN THE HIGH COURT OF JUDICATURE Am: chp 
am, 


= Present; -—Mr, J ustice Shephard ‘ang. Mr, J ustiee Bodd 
Nehomea Konoe Rovia n9 Appellent* (Defendant), . 


PARTS X & XI] 


D, f s * + 
h. : ý R 
Abdulla and others ®... B opa Respondents (Plaintif  , 
Mortgage-—Suit upon first mor E E chasers put in possession—Second Mahomed 


mortgagee not @party—Suit upoje second * mortyage-~Sale subject to purchaser 8 agg Row- 


rights — Possession, right to, as Letween pur chaser? ° L ° a Ve ° 


Where a first mortgagee purchased the properties in execution of his mortgagt Addalla. 


cecree and obtained gossession of the sume without making the second mortgagee g 
party to his suit, and -the second mortgagee having instituted a suit to which he 
made the purchaser a party and obtained a decree for sale subject to the rights of 
such purchaser, and purchased the very sene properties in execution of his decree :— 


Held, that the rights of the first mortgagee-purchaser, subject to which the 
properties were directed to be sold, included the right to remain in possesgon until 
redeemed in a proper suit framed for the purposes and that tġe second mortgagce- 
purchaser was not entitled to obtain pogseasion of the property in eecpuon: © 


Appeal from the order of the District Court of Tanas on? 
A. A. O. 408 of 1899, presented against the order of the Court of the 
District Munsif of Mannargudi, passed ọn M. P. Noe 52 of 1899 (in 
the matter of O. S. No. 81 of 1895). 


V. Kr ishnaswamt Aiyar for appellant. 


— 


PLS. Sains Aiyar for respondents, l š 
© 


The Court delivered the following o i ace 


JUDGMENTS. Shephard, J.:—The appellant has bedfme pos- 
sessed by purchase of certain land comprised ‘in the certificate 
granted” to his vendor, who himself being plaintiff i in a suit on. a 
mortgage of 1884, bought that and other pieces of land at the sale 
in the execution of the decree.® At the® date of that suit there was 
a second mortgage, but the holder of that mortgage was not made a 
party. : . 

He accordingly brought a suit in 1895 making the sppalinnt 
a party, and he obtained a decree authorizing among other thing's 
the sale of his land subject to the right of the appellant. In mak- 
ing the decree the District! Judge practically refused to decide the 
questions arising between the appellant and the plaintiff in the suit, 
It was;to the interest of both parties to have those questions decid- 





*A, A. O. No. 63 of 1899, 24th September 1900, | 
è 


* 


i 


Mahomed , 
re Row wpfor Ale and. bought by ethe plaintiff, the question arises as 
Ab sone between his heirs and’ the ‘appellant, whether they are ey ge 
—~ _— take possession, angl 'T think. the question musė be decidedfin the 
Shophard, J. 
ae present proceeding. , According to the gppellant’s conterfien, his, 
* rights, subj ect to whichtthe sale was made, include thy right of 
possassion and are in* Hp “way limited except by the respondent’s 
. right of redemption dud gonsequent right on his mortgage, Accord- 
ə ing to the respondent’s contention all rights in the property have 


& 
¥ 
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° o 
ed,- Yet tHpre was no appeal., N ow the property having been put 


passed to ¢éhem itt virtue of, the plaintiffs purchage subject only to 
the right of the appellant to redeem the property. 


In my opinion the appellant’s contention must prevail. Not 
only has he the prior title inasmuch as his mortgage and his sale 
were prior in point of time é9 the plaintiff's mortgage and decree 
but he has the advantage of paving been put in possession. The 

ecase is similar to Venkata Narasammah v. Ramiah, I. L. R, 2 M. 


112, and stronger than those reported in I, L. R. 5. C. 265 Nanak 


Chand v. Teluckdye Koer, I. L. R. 5. 0.268, for in these latter cases it 
was held that as between two purchasers under different decrees 
the right of*possession rerfains with him who has first taken pos- 
session Withapit regard to the priority of the claim on which the 
decree was obtained., These cases are plainly distinguishable 
from theecase in which, the second mortgagee has taken possession 
under his morfhage. Ft stands to reason that the right to posses- 
sion So~wbtained cannot be affected by the result of a suit on the 
first-mortgage in which- the mortgagee in possession was nob made 
a party (Venkata ve Kannam, I. L. R. 5. M@188% In thë present 
case, the plaintiff was not put in possession, and therefore 
the only right - which, had he bgen joined in the suit on the 
first mortgage, he could have claimed to exercise was the 
right to redeem -that mortgage with the view of enforcing 


his own mortgage. That right and no other, it appears to me, 


remains to him now. It is only on'the supposition that the property 
exceeds i in valué the amount secured by the first mortgage, that they 
have any actual interest in the property. The respondents’ vakil 
relies on Rangayya Chettiar v. Parthasarathi I. L. R. 20, M. 121, 

and argues that his client as second mortgagee is entitled to have 
the pr oferty sold in satisfaction of the claim. I think it must be 
allowed that the langtiage used in the Judgment} in. that’ caseis open 

e 


< 


eright of the first. mortgagee who fad bõùght. Fhe case in I. 


£ 
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to exception. - But the point actually glecided had rega echely j Mahomed 
the sufficiency of the decree made in aren of the segond mortgagee, mat oe 
~~ as no questior? i in that case as to’ the first purchaser’s right Abdulla. 

of poss¥ssion, and the decree did in fact oômpletely protect the Sipari, J, 
L. R.:17 M. 68, Narayanasum Naidu ¥. Nar ayana Rau, turns 

upon the special facts of the case. Different reasons are given by 


the two learned judges for the conclusionsat® wich they arrive. ° 


It is a necessary consequence of framizg a decree in the manner 
in which the dece now being executéd has ‘been framed that 
further litigation shouensue. Practically the question we have ° 
to decide is who shall take the first step in that litigation. In my 
view it is the respondents who must make the first move, 
since the appellant is in lawful posse&sion under a title prior to 
that acquired by the respondents. . è ° 


I would allow the appeal and direct that the appellant be 
restored to possession. I would allow no costs, as the difficulty * 
would not have arisen but for the orson to join the plaintiff in 
the first suit. e 


* 


Boddan, J. :—I agree. ee 





IN THE HIGH COURT OF JU DICATYRE AT MADRAS, 
Present :—Mr. Justice Phephare; and Mr, Tistice Daviess 


Uthanganakath Avuthala... - Appellant* (Defendant), 
5, ev. o 
Dayumma and another .”, a Bogman (Plaintif. 
l and Assignee of the 
j decree). 


Limitation, Act XV of 1877 Arta, 111, 116 and 132— Action for umpaid purchase- Uthangana- 
kath Avu- 
thala 

A suit to recover unpaid purchase money onthe security of the property sold v. 


is governed by Art. 1l1 of the second schedule to the Limitation Act and not by Dayumma. 
Art. 132. 


Natesan Chetii v. Boundararaja Ayyangar. I. L, R. 21 M. 141 followed. Har 
Dal y, Muhamdi I, L, R. 21 A. 454, dissented from, 


money—Lien on property sold——Registered sale deed— Covenant to pay. 


Where the vendor had executed a registered sale deed to the purchaser which 
recited that the consideration had been paid :— 


ee, Hei, RNR am, pte 


*'S. A. No. 982 of 1899, "38th October! 1900, . 
r ] 


Uthangana- 
kath Avu- e 
thala 


Daynmma, 


2 
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° 
Hh, that there was no agreement to pay in writing registered and that Art. 
Ld 


J16 had no applicatiou to the case. 
Krish ign Nanfoiar v. Kantgn I. L, R. 21 M, 8 distinguished bn the eee 
that the covenayt for djtle is impljed in tho cony eyange while a covena o pay 


. would arise only by, tl contract of pe ties, e 


Second appeal { ptm the decree ofe the Subordinate eJudge’s 
Court of ‘South. Mala b$r at Palghat in A. S. No. 15 of 1898, 
presented against th8“decree pf the Court pf the District Munsif - of 
Kuinad in 0. 8. Ne. "430 of 1898. ° 

. © This isa suit brought by a vendor of immoveable property to 


recover from the parchasey, the unpaid purchasg-money by-sale of | 


the property. The sale deed was executed and registered in 
September 1894, and the-suit was brought in February 1898. The 
defendant contended that the suit was barred by limitation. Both 
the lower Courts héld that the suit was governed by Art. 116 of the 
Limitation Act, and relied upon I. L.R., 21, M. 8. They held that the 


ə covenant to pay “the price is One implied by Jaw by section 55 of the 


Transfex of Property Act and the suit was one for compensation 
efor breach of a contraet in writing registered; Art. 116 applied 
and the suit was not barred., 

K. P. Govinda Menon for T. M. dapa Nedungudi for appel- 


lant. oe 


J. L. Rézario for respondents. 

K. P, Govinda Meton.—Both the lower Courts are wrong. The 
Article hat gpplies és Art, 111 of the Limitation Act; and if 
is so, hel@ pin 2P M. “14]. No ‘doubt the Bombay High Court in 
Vir cha Lalchand v. Kumaji, 18 B. 48 and in Chunilal Bat Jethi 
I. L. R. 22 B.846 took a different view. According to this view, 


Art, 132 applied to shits for unpaid purghase-moftey sénght to Ké recovered 


by sale of the property, A similar view was taken by the Allahabad 
Judgesin I. L- R., 21 A. 4a, But these decisions are wrong and the rea- 
sous given for the view taken is unsound. Nor does Art. 116 apply as 
there is no contract in writing registered here whic h is broken. The 
sale deed recites that the purchase-money has been paid and not that 


_ the purchaser will pay it in future. 


J. D. Rozario—The view that is taken by the Bombay and the 


Allahabad High Court isright; aud 21 A. 454 expressly dissents 
from 21 M. 141. The difficulties of adopting the view is pointed out 
by Strachey C.J. It would be absurd to hold that the remedy against 
the property is barred by Art, 111, while the remedy against the persons 
is not barred, and this is really what was held in 21 M. 141. If Art. 182 
does not apply, Art, 116 applies I, L. R. 21 M. 8. - l 


T 
6 


- € 
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K. P. Govinda Menon. —If Art. 116 will apply to all bre kaa N Uthangana- 


racts in. writing registered, Art, 115 well appl y to all preaches of cdpit eral 


tract not. in “writing registered. All othêr Articlés thereffre of the v. 
u i Act, which "related to — of Songracts “might aswell STEMA 
we elimiwated Vairavan Asar v. Pannatya T. et, R.%2 M. 14—bolds 

that Art. 116 ought not to be extended, aud his view į is cofrect. ° 


The Court delivered the following Pai „e 

JUDGMENT :—The suit*is br ought eta’ yecover the unpaid. 
purchase money, due in respect of a sale-deed executed on ‘the 8h, e 
September 1894, gnd to enforce the venglor’s lien.” If Article 111 
of the second schedule to the Limitation Act is the article to be 
applied, the suit is barred by limitation since it was not brought 
within three years from the date abovementioned which, we think, 
in the absence of evidence to the contrayy, must be taken to be the 
date for completing the sale. ° ° á 

In terms the article precisely applies fo this suit,and it has beene 
held by this Court” Natesan. Chetti v. Soundararaja® diyangar > 
(I. L. R. 21 M. 141) notwithstanding prior decisions in Bombay, 
that this article andnot Article 182 shquld be appliéd to such a case. 
We are asked to re-consider that decisi¢n on the strength. of a 
recent casein I, L. R. 21 A. 454, Har Lal v. Muhanghewhere the 
subject is discussed atlength by Strachey, O, J. with the result 
that the view expressed in Bombay is pr ferred to that which has 
been expressed in this court. N otwithstanding the anomalies 
which according to the learned Chief*Justice are involved,in* the 
latter view, we are not convinced that it is erroneous. The Chief 
Justice starts witle theessertion that the expression “ suit to en- 
force a vendor’s lien” may be "taken to denote a claim for his per- 
sonal remedy as well as his claim againgt the land. We cannot 
assent to that proposition. In the case of a.sale of land the obliga- 
tion to pay the purchase money has attached to it by way of 
security the right against the land itself which is called the vendor’s 
lien, While in Article 111 the Legislature refers to that lien, we 
cai see no reason why its language should not be taken in its plain 
sense as referring not to the personal obligation which is not 
mentioned, but to the right against the land which is mentioned. 
We fail to see how the Legislature could have expressed its mean- 
ing more clearly, if, as we take it, it was intended that the vendors 
right against the land should be enforced by suit only within three 
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years Sf tle dates mentioned. ” With such plain language before us 
wedo not consider it necessary to examine the consequgnces fwhich 
may ensue from *an* apptication of the article, When thay is a 
special provision nado for a specific case, the»e can be ay tials 
that it, rather than a toner af provision, euch as is found ine Articles 
182, must be put in T foro. Otherwise no effect can þe given to the 
article. , The learned Vhief Justice refery, to the section of the 
‘Transfer of Property Ast which deal with vendor’ s lien, and appa- 
yently ‘draws from that consideration an argument against the 
application of Aftiele 111. eIn our opinion an Actewhich was passed 
in 1877, ought not to be interpreted with reference to an enactment 
on a totally diferent subject which was made some five years later. 
If anomalies have resulted from this latter enactment, itis for the 
Legislature to amênd the. Act of 1877. For these reasons we 
adhere to the case reported it in L L. R. 21 M. 141. 


À second ne taken was that the responglent was.entitled as 
regards the personal remedy to the benefit of the six years given 
“by Article 116 since the sale-deed was a registered instrument. 
Article 116pr@-supposes a, cofitract in writing registered which con- 
tract has been broken. Here there was no contract in writing so 
far as regards the payment of the purchase money. On the con- 
trary the registered document states that the*money has been paid, 
and it a theron inegpite of the document and not under it that 
the plaintif sues.’ The obligation on the partof the buyer to pay 
the purchase money is different from the obligation arising under 
a covenant for title such as was in question | in the case cited (I. L. 
R. 21 M. 8). The obligation to pay arises from thé contract 
between vendor and purchaser, whereas the covenani for title is 
implied or expressed inthe conteyance. The present case is 
therefore distinguishable from I. L. R. 21 M. 8. In our opinion 
Article 116 cannot properly be applied to this case, and it follows 
that the suit ought to have been dismissed. The appeal is 
allowed, and the decrees of both the courts below are reversed. The 
defendant is entitled to all costs. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS: s 


e = Present :—Mr. Justice Boddam fad Mr. J ustice ‘Moore. S 
i, Gramani .. ° T 8 ie Appellant* 
e .? : ie 
e. , | è n (Plaintif). nr 
a 
J agahamba Ammal and another,.. .°° ... Respondents 
g ° ee , (Defendants). : 


Bpecisic performance-—Contract of sale ~Puyment of purchase Toney in Court——Morte Feandasami 
e 
gage upon the properties~—Duty of disehar ging morgpage— Negligence—Subsis- Gramani 
tence of security.® Jagathamba 
Whore in a suit for specific porformance of a contract of sale brought against Amma . 
the mortgagor aud mortgagee of certain properties, a person obtained e decres and 
in pursuance of the order of the court paid the whole pnrchase money inte court to 
the credit of the mortgagor, and the mortgage remained Wnsatisfied :— 
Held, that it was the duty of the purchueenand cot that of the mortgagee to see 
that the money deposited in court was first aypliel in dischasge of the mortgage, 
and that the mortgagee was, therefore, entitled to the benefit of the ia = 
Second appeal from the decree of the District Court of Ohingle- * 
put, in A. S.. No. 110 of 1898, presented against the decree 
of the District Munsif of Poonamallee i in O. S. No. 406 of 1897. 
V. Krishnaswami- Aryar for appellant. 


V. C. Desikachariar for 2nd respondent. 
The Court delivered the following . 
JUDGMEMY :—We think the Distrigt J udgesis mistaken in 


holding that there is an estoppel which can operate to “afbect the 
plaintifs claim. ° . 


g toe 


Theęonly question between the parties ig, whether where a 
mistake has been made in a decree to which both plaintiff and 2nd 
defendant were parties, the resylt of whéch is that one or the other 
must be a loser, the plaintiff or the 2nd defendant should, in the * 
circumstances, be the sufferer. In the previous suit the present 2nd 
defendant was plaintiff in an action for specific performance of a 
sale of land against the Ist defendant, of which the present plaintiff 
was a mortgagee. The present plaintiff was 8rd defendant in that 
suit. A decree was passed in favour of the plaintiff in that suit 
(2nd defendant in this suit), which directed him to pay to the 
purchaser money (in which was included the mortgage amount) into 
court to the credit of the Ist defendant, the mortgagor. The 





* 8. A. No, 783 of 1889. 31st August 1900, 
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ondasami decree, nb dogbt, was wrong. It “should have provided for the pay- 


zamani 


v. thet of the mortgage money “fo the mortgagee first. Both com 
a plaintiff andhe 3rd defendast (2nd defendantend plaintiff resp P 
tively in the presente litigations} would have hag this set rigli 
. doubt, by applying to the court, but neither of them did so. e The , 
m plaintiff, instesd, called hpen the 2nd defendant to pay the mortgage 
money, and the 2nd defendant thereupon paid, the money into court 
g to the credit of the mortgagor and inforfhed the plaintiff of the fact. 
n. 0 elhe sesulf of this has been that the whole of the money so paid into 
court has been dissipased without the mortgage havigg been paid off, 
The mortgagee now sues both the mortgagor and the 2nd defendant 
of the land mortgaged. And the question is whether the mort- 
gagee should lose his security, or whether the purchaser of the land 
who has omitted to seb that jf was freed from the mortgage on his 
‘paying the purchase money into court, should be ordered tò pay 
the mortgage amount over again, It seems to us that there was no 
obligation en’the part of the mortgagee to do ahything more than 
ha did do, He might no doubt have applied to the courtto alter 
its decree and direct that the purchase money should be paid to 
him, but he was “under no obligation to do so. He did in fact call 
the purchaser’s,attention to the fact that his mortgage had not been 
paid before the purchaser paid the purchase moyey into court. The « 
purchaser gould, if he had chosen, have then applied to the court 
to alter its deeree beffre parting with his money. He did not 
do so.° We ` was not obliged to db so, but if he parted irrecoverably. 
with the purchase money without first seeing that the mortgage 
property; of which hg had become purchaser, was feed frow#all lia- 
bility for the mortgage debt, he did so at his peril and must take 
the consequences. The natural consequence of that course is 
exactly that which has occurred. The purchase money is dissipated, 
and he is called upomto pay over again. 


We are aware of no law or equity which relieves him from -this 
responsibility, which is the natural consequence of his own acts,and 
we must hold accor dingly that the plaintiff is entitled to a decree 
for the amount of the mortgage debt as against the mortgaged 
property now in the possession of the 2nd defendant, 


The decree of the District J udge must be varied -by giving 
plaintiff a mortgage decree against the land in possession “of the 
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2nd defendant for- the amount suéd for with’ interést, and costs Kandasami 
I 


r throughðut i in addition to the decree ajready given against the Ast ov. 
defendant. So much ot the decree of the: lower Courts as gives Ammal. ae 
costs to the 2nd defendant is reversed. o e n 

ad e ban ‘ © a l 
4 ee : 
IN THE HIGH COURT* OF JÖDIQÅPURE AT MADRAS. 
Present :—Mr, Justice Davies and Mr. J T Benson. ©. è 
>» © In 8. A. No. 624 of 1809. °) 


Narasinga Bakelfi and another. .. Appellants* (Defts. land 8). ° 





v, 
Govinda Bakshi and another ... Respondents (Plaintiffs). 
In 8. A. No. i of 1899. è 
Govinda Bakshi and another “.. eal ( Plantes) e 
v, å ; 


Narasinga Bakshi and others.. Respondent (1st to 9th — Ji 


_ Civil Procedure Code, S. 491—Order—Appeal. 


No appeal lies against an order under B. 4% of the Code of @ivil Procedure. N arasings, 

i Second appeals from the decrees of the Dgst¥i¢, Court of ages 
>» Ganjam at Berhampur in A. S. Nos. 191 and 208 of 1898 respec- Bakeka 
tively, presented against the decree of the Court of éhe District g a 

Munsif of Sompeta in O. 8. No. 506 of. 1897. B a Bakshi 


In 8. As 624 of 1899, : d Nirsinga 
+ Bakshi. 


. Srinivasa Aiyangar for P. R. Sundara Aiyar for appel- 
lants. 


T, Rangachariar for respondents, 
In S. A. 691 of 1899: 
T, Rangachariar for appellants. 
K. Srinivasa Atyangar for P. R, Sundara Aiyar for respond- 
ents. : i i 
' The Court delivered the following 
JUDGMENT :—The question is whether an appeal lies against — 


an order passed in regard to compensation under S. 491, Civil ae 
Procedure Code, At first sight it would appear that the order would 


#9, A, Nos, 624 and 691-of 1899, 18th July 1900, 
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d 
be appeñlabļe as a decree, inagmuch as the award forms part of the 
deeree untler the „express direction of the section, and the order is 
not one of those ommeratedtin section 588, Civil Procedure Code. 
We observe, howevey,” that | the terms of the parallel section 497, 
Civil Procedure Còde, ate precisely similagy to those of section 491, 
eand section 588, (claus¢ 24.) provides for an appeal agginst an 
order ynder that S. (497). The inference is that there would be 
no appeal but for this psoyision,and as there is no similar provision 


efor S. 491, we must conclude that the Legislature did not intend 


to allow am appeat against an order passed under ghis section. 


Both these second appeals must, therefare, be dismissed with 
costs, ‘ 





j e 
9 

IN THE. JUDICIAL COMMITTEE OF THE PRIVY. COUNCIL. 
© °” (Fýom rae CaLcorra Hien Courr). 

Present :—Lord Hobhouse, Lord Davey, Lord Robertson and 
Sir Richard Cough. ae 

Girish Chunder Lahiri be ... Appellant.* 

UV. 
Shoshi >Shikhareswar ae ” Respondent. 


Civil Presets Code gs. 211, "393, and 562 to 566 —Remand—Mesne projits—Ordi- 
nary, deligeitce—Wilful defautt—Tader est-—Presumption where not specified— 
hocal In®estigation—Commissioner’ s report-—Right to adduce further evidence. 


Where i in a snit for mesne profits, the account taken by the comt of first in- 


_ Stance is set aside and the tase is remanded for gaking thé acconnts over again, the 


appellate court should sreoeny state the issues which the court should decide on 
remand, ü g 

A. person in wrongful possession of property is accountable to the real owner 
not merely for the money which he failed to realise by wilful default but for all 
moneys which he could, by the exercise of ordinary diligence, have roalised from 
the property. i _ 

Under S. 213, Civil Procedure Code, mesne profits awarded by the court carry 
interest as a matter of law; if it is intended to disallow interest to the plaintiff, the 
court should expressly say so in the judgment. 

Whether after the Commissioner appointed for local investigation has returned 
his report to the conrt, any farther-evidence should be allowed io Le adduced is a 
question which should be decided upon the facts of each case. 


a na ase * 24th March 1900. 


e 
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Held, that further evidence was rightly disallowed, where tho pat y fendering Girish 


‘ i ; Ch 
it had, though repeatedly demanded, refused to pyoduce the evidence before the L ee 


Cdtamissioner, and did not «tate either the natnf§ of the evidence or why he did yy, 
bed 6 


not adduce it earlier. bi ° a Shoshi 
a : 4 e s Shikhares. 
Their Lordships’ J udgqnent was delivered by >» war, o 
Ad v 


Lord Hobhouse:—The defendants in th{s case are grandsons of 
one Bireswar Roy who digd many yearsago. “The respondeitt is’ the 
senior of them and the only one who *h@d. atjained majority 
when this suit was instituted. It is he who has conducted the 
` defence throughous. The plaintiff, now appellant, is also à grand- 
son of Bireswar in thig,sense, that Baroda, Bireswar’s daughter - 
adopted him. Bireswar made several grants of prdéperty to 
Baroda which the plaintiff claimed after her death either as heir or 
as devisee. Possession of them was taken by or on behalf of the 
defendants,and in the year 1882 the plaintjff sued*tg recover them. 
The question to be decided in the appeal arose in the execution of 


the decree then obtained by the plaintiff ° 


The decree is that dated 17th January 1884. Jt declares the 
plaintiff’s right to the villages or estates qf which he Rag been dis- 
possessed, and it proceeds thus ‘‘and that he do get frem the 
defendants Khas possession of the same and mesne prdfits for the 
period of dispossession and the Rs. 2,400 claimed for maintenance 
allowance; that the mesne profits be ascertaintd on iggquiry at the 
time of execution of decree; and that the plaintiff do "get from 
defendants a total of Rs. 1,255-7-9 on account of the costs in this 
suit, with jnterest from this day up to the day of realization at the 
rate of Rs, 6 per cent. per annunt.” 


In the year 1885 the plaintiff obtained possession of all the 
estates except one called Nyadiar,of which he did not obtain posses- 
sion till May 1891. The present proceedings for account and re- 
covery of mesne profits were commenced by petition filed in Janu- 
ary 1890. The plaintiff asked for mesne profits for three years 
prior to the institution of the suit up to the date of recovery of 
possession. 

On the 14th February 1890, the Subordinate Judge ap- 
pointed an Amin to conduct the inquiry and gave him written 
instructions how to proceed. Another Amin was afterwards sub- 
stituted for the first, but he proceeded on the same instructions, 
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On the 1st of September 1891 the second Arhin made his report 


- which figds asum of Re, 14,774 due for mesne prefts, The ges- 


pondent filed a petition of gbjection on 19th September 1894 atter- 
wards summarized ade slightly varied on 28th November 1891. 
The case was hearg by the SubordinatésJudge on 31st Match 1892, 
He passed a judgment4vhich in most respects maintaiys the Amin’s 
report: The respogdent appealed to the High Court who, differing 
from the Subordinate J udge on several puintsiboth of principle and 
detail, set asidg his oler and remanded the case for the purpose 
of ascertaining the mesné profits, which the ptaintiff is entitled to 
in accordance with their foregoing obserrations. Thatis the ordor 
from which the plaintiff now appeals. The case runs very much 
into detail, but thgre are some matters of principle to which their 
Lordships will first addré& themselves. . 

As regards the form gf the order which in effect throws the 
whole account open again, Mr. Mayne was asked whether under 
the provisions of the Code which relate to remands it was not 
necessary to state more specifically the issues which the Subordi- 


nate Judge ie required to décide on remand ; and he did not dispute . 


that the remand made was incorrect. That miscarriage, in proce- 
dure howeter, though important, does not affect the’ legal merits 
of the questions in dispute between the parties. If on those ques- 
tions their Lgordshipgagreed in substance with the High Court, the 
decree cdtild be ‘brought into, conformity withthe directions of Ss. 
562-506 of the Procedure Codes But with few and unimportant 
exceptions ,their Lordships after hearing full argumeyt have to 
express their agreement with the views of the Subordinate J udge. 

The most important point on which the High Court hold the 
Subordinate Judge to b&in errofis the mode in which the amount 
of mesne profits is ascertained. The Subordinate Judge directed 
the Amin to ascertain as to certain nij lands, the value of the 
crop which could have been grown upon them, as to some waste 
lands, their rates of rent; as to some gardens held Khas, the value 
of their produce, as to land settled with tenants their mesne profits 
and whether any land was settled at alow rate by the judgment 
debtors during the period of dispossession. 

He continués— 
“Tn order to ascertain these-facts, it is necessary to make measure- 
ment of the lands, and to ascertain the proper rates and rents and 

s 
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to show separately and in detail the mesne profits of the different ae 
« yul 

items as ascertained after receiving oraleand documeytary, pvidence”anin ú 

and make a kiutian of the dakhilas of tenénts.” SG Shoshi 

Shikhares- 


From an iterim report made by the frst Anfin to the Subordinate W% 

J udge on 20th September” 1890 it appeass that the plaintiff was ° 
making slow®progress. He said there were dour or five hundred 
tenants on the lafids; that theyewould not apate ree) being 
under the influence of the debtors ; that there was difficulty i in fine, o 
ing them and in serving summonses during the mity season. The 
Amin adds that he's instructed to inspect the dakhilas of tenants 
which will take a long tihe because of their number and by the time 
that is done the land will be dry enough for measurement. In the 
meantime heis puttmg pressure on the plaintiff, who as he intimates, 
has not shown sufficient activity. Upon’ this reporé being madé the 
plaintiff presented a petition alleging that the delay“was due to the 
Amin who would notor could not come to the place Vebore the 
rains. Shortly afterwards the change of Amin took place. 


+ 


The report of the second Amin whò djd all the werk that” was 
done, again shows the difficulties that beset the plaintif in the 
inquiry. “It was difficult for the decree-holder to Aduce more 
evidence than that foun on the spot because the judgment- -debtors. 
are powerful Zamindars of the place and all te tenagts are under 
their control and obedient to them. The decree-hdlder i8 à man in 
ordinary circumstances. He was neta man of influence or power 
in the mofyssil so that he could duly muster the tenants and prove 
his cause or make them fle their dakhilas and satisfactorily establish 
his case. .... Notwithstanding that the judgment-debtor No. 1 
(the present respondent) was rep@atedly chilled upon to produce the 
collection papers, the papers showing the lands and their jummas, 
no papers were produced on his behalf; and the evidence that was 
taken of the few witnesses on his behalf was not sufficient. A sheet 
of paper containing the rates of rentof Sabrul Village which was 


produced on his behalf, was an incomplete copy, and it can hardly 
be relied on” 


: Under these circumstances the Amin had recourse to other 
evidence. As regards Harifala “one of the largest properties he 
made a map according to the boundaries given in the decree. These 
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_ boundâries w were verified by witnesses on both’ sides. Then he 

" tduhd the quantity, by acjparmeasur ement, and ascertained by the 

collection papers and such" other evidence as he could get the er fates 


at which the land sould he let. Appar eae he pursued the same 


„ Course as reg partis Binoghpare, the only wher large property* ° 


a The defendant's sobfection ; is that the Amin did 4ot proceed 
on the basis of tenants’ dakhilas or receipts ffor rent. The Subordi- 


: date Judge holds*that the Amin did nightly. The High Court think 


otherwise., Theyesay that the Subordinate Judge has charged the 
TS on the basis of wilful default and that there is no case for 
such a charge, What he ought to have dofie was to ascertain the 
actual assets of the estate. They comment on the absence of rent 
receipts and consider that in their absence the evidence is insufficient 
to show the vane of the lands. 


® 
e ‘There are then two gason raised on this part of the case: 


% Ist whether the Sudordinate J udge was bound to ascertain the 
fctual assets by which, a$ their Lordships understand, the learned 
Judges mean the actual amount of money or value which reached the 
hands of thé defendants; dnd 2nd, whatever was to be ascertain- 
ed whetl%# itgwas essential to resort to the evidence of rent receipts, 
it seems to their Lordships that the first question is settled by the 
Code of Givil Proceduge. The original Code of 1859 did not contain 
any definitign $f mesne? profits. The Code of 1877, Section 211 added 
an explanation,“ Mesne profits of property mean those profits which 
the person in wrongful possession of such property actually received 
or might with orditar y diligence hava receiv@éd thtrefrom’™ # Tn the 
existing Code of 1882 that explanation is repeated with an addition 
which gives rise to another dispude in this case, viz., together 
with interest on such profits”. The Amin as directed by the Sub- 
ordinate Judge has tried to ascertain the very thing which the Code 
directs. He called for evidence of actual receipts. Whether if 
that had been produced, it would have satisfied the enquiry cannot 
be known. lt might still have been necessary to enquire into the 
possibility of larger receipts by ordinary diligence. But the plain- 
tiff could not, and the defendant who was actual recipient would 
not produce the evidence. So the Amin turned to the other alter- 
native, viz, to ascertain what might have been received ‘with 


ordinary diligence, The Subordinate Judge’s order does not charge 
® 


- 


' the defendants with wilful default. “Ipdeed if it did, it yont adopt Girish 


Chunder 
a principlg more favourable to theedefendants than that of* the Lahiri 


Colle ; for there may? be values recovdtable by or dinarg diligence rae 


A 
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which yet it would ‘not be wilful default fot to recover. Wilful ee 


defaulé is charged agaiņgt persons ‘in rightful $ possession though 
accountable for their dealings with thori bperty. These defend- 
ants were wrongfully gn possession, And gwima facie it is fair to 
infer that a person in possessfon of land may by ordinary diligence 
get rent for it according to the prevailing rates “for such land and 
that the true qwner wrongfully dispossessed ‘has been a loser 
by that amount. 


ee 

This view is quite consistent with holding that the proper 
evidence was not procured. The High Court atjach great inrportance 
to the dakhilas and quite rightly. Thef are not indeed so important 
as they would be if the inquiry was confined to the actual receipts 


because from varioys motives lands may be let at rates lower thay , 


the ordinary ones. Still in deciding a dispute on the question“ 


what is the ordinary rate, actual payments made by tenants must 
always be of value. But it is clear fron, the reports of bothe Amins 
that the plaintiff had great difficulty in procuring thjsyevidence. 
The Subordinate Judge says speaking of Harifala. ° 


‘“ As regards this item, the judgment- -debtor contends that the Amin 
is wrong in not ascertaining the amount of wastlat by weferring to the 
dakhilas of the tenants, but by finding the quantities "of the ‘several kinds 
of lands contained within the Mehal and the rate at which each bigha of 
land cougd be Jet ont. a cannot say that tbe Amin is wrong "therein, 
All the tenants and all the dakiwlas of each tenant “could not be found, 
They are mostly ryots of the defendant, jndgment-debtor. The defend» 
antshould have procured all ofe them @nd made them produce all 
“dakhilas,and when he did not produce them and make them produce all 
their dalhilas, I cannot say that the Amin was wrong in not ascertain- 
ing the amount by reference to the dakilas. Again the principle of 
ascertaining the amount by refernce to the dakhilas is wrong. It may 
be as argued by the decree-holder, that the judgment-debtor let out the 
lands at a rate lower than thé ordinary one in order to make the tenants 
come over to his side, { am, therefore, of opinion that the Amin was 


right in ascertaining the amount by finding out the quantities of lands — 


contained within the Mehal aud the rate at which each of them could be 
let out. ?? 
e F 
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Girih `.. “Méreoyer the.defendant yas the beneficial owner of the rents 
Peach a “for Which* these dakhilas were,given, and though he may, have been 
Shoshi a minor for*part of the timegthe evidences of receipt by his guardian’ 


Shikharess must be in his poyer’ Tt has been shown abpve what the second . > 


war- 


e Amin says of his sileñeė. IŻ? is clear that he couldvif he pleased, 


a © have put in eVidence whieh woald show whether the ‘inferences of `. 


value, drawn by the Aapin would or would, not stand fhe test of 

: actual transaction bétavaen lessor afd lessee. But he did not 
e Alb the tenants with thgir receipt or produce his own accounts, 
Their Lordships asked Mr. Mayne whether the defendant had given 

any counter evidence at all to rebut the- laintiff’s case, and he 

answer ed that.none could be found, the plaintif s case being left 

precis ely as he put iè before the Amin and the Subordinate Judge. 


. On this part of the case jt appears to their Lordships, 1st, that 
the Subordinate. a udge rightly apprehended what is-the proper 
ebject of an inquiry: into mesne profits, 2ndly, admitting the tenant’s 

ereceipts te be evidence of value and possibly of great value, they 

’ Were not necessary evidênce, their importance has been overrated 

owing to a misapprehension of&the object of the inquiry, and the 

defendant's failure to put fhem has been visited by the Court on 
the head“oP tle plaintiff. 


Another question important in principle, though it cannot bè 
ascertainéd of what pragtical importance it was to the result of the 
case, is whether the Subordinate Judge ought. to have received . 
fur ther Bvidence after the Amin’seeport. Itseems that after lodg- 
Ing’ “objections the defendant summoned witnesses’ and gn their 
non-appearance applied for warrants of arrést. "The following is 

the Subordinate Judge’s note of what passed in Court : 


“ An objection, has been preferred $n the part of the decree-holder 
that the judgment-debtor has no right to put in new evidence. lt does 
not, appear what matters the judgment-debtor seeks to prove by pro- 
ducing witnesses. An Amin was appointed to ascertain the wasilat after 

, taking evidence from the parties, and this was the case in this instance, 

It appears that both the parties have adduced evidence before the Amin, 

i The evidence which each party needed to adduce ought to have been. 
produced before the Amin. ‘It has not been objected that the Amin did 
not give the jndgment-debtor an opportunity to adduce evidence or that 
he declined to receive any evidence which have been already presented. 
No reason appears why the -judgment-debtor should now be allowed to 
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adduce evidence*which he might haze and ought to haro we Girish 
before the Amin, but which he of his own gecord aes "Tf such a ae 
fhing i 18 allowed, then the main purpose cothectad With ascertainment of ai 
peat by the Amin, and of the laws and circulàrayr elating thereto will Shil: hares- 
stand defeated. Consequently, § additional evidelice i in ‘this matter cannot VW, 


now be taken.” ° °° an ad 


The Hi gh Court think this decigion wad ‘vrong,and they found 
‘their opinion on a Judgment Yelivered bye Ser, Righard Couch and ~ à 
reported in 17 W. R. 270, Azim Sarum,v. Alimooddeen. -That e 
report is one of the large number contained in the’ Weekly Reporter 
which are useless or misleading becausé the facts of the case are ws» 
not stated. The only point of law or practice laid down in’ the 
Judgment is that the Court will treat the Amith’s report as part of 
the evidence im the suit and will take gther evidence if necessary. 

ii that Judgment is taken as laying down that itds necessary to take 
further evidence whenever one of the party ‘chooses, it has beew 
misconstrued. The’High Court in that case considered the further ¢ 
evidence necessary and the reason given for rejecting it insufficient 
Why, we do not know, because no fgcts-are statéd except the ten- 
der of the evidence and its rejection. ° s 


The Sections of the Code (892, 393) which relate toloa in- 
vestigations do not tontemplate the tender of further evidenge 
after an Amin’s report except the examination of the Amin himself, 
but they do not forbid it. They are consistent With etther coprse, 
and the point must be decided om general principles accdrding to 


the facts of each case. ` 
° ° 


In every trial there must ‘come a time when it is proper that 
the evidence should be closgd. Aftgr that time new evidence 
should not be given as a matter of course or without the 
assent of the Court. As regards local enquiries it may in many 
cases be clearly proper and convenient to take evidence in 
Court after taking it in. the locality, In others it may be 
equally clear that the locality is the proper place and the > 
time of enquiry the proper time for bringing the proposed 
evidence. In this case the most obvious time for closing evidence on 


the enquiry was the presentation of the Amin’s. report, which is — 


itself made evidence by section 3938. What.reason did the defend- 
ant give for adducing evidence? None whatever, either in his 
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A written" objections to ther stor orin his grounds of appeal from 
Lahiri e the “Subordinatg Judge. ,Hedid not even state what was the na- 
Shoshi ture of the *evidencé, he deft ‘ed to submit, nof does the High Curt 
Sri state it, nor can the Counsel at the bar state it. It may for all that 
`e | appears be purely frivolous. ” The lear neg Judges below donot in» 
- ” terms affirm the absolife right of every party to local .imvesti- 
gation toradduce evidéce before the Cous after a commissioner’s 
e ` report. But thei degision cannot be’ supported unless that ri ight | 
è exifts; however much-thke party may have neglected to produce 
l his evidente at thé prope» time and in the prəper place, even 
ew though, asin this case, he has disregarded repeated demands of the 
Amin for his evidence; and even though as in this case, he either 
cannot gr will not st&te what is the nature of his fresh evidence, nor 
why he brings it so late whéch may be because a discussion in the 
locality does not shit him,so,well as a discussion at a distance. 
@heir Lordships agree with “the Subordinate J udge that sucha . 
* practice Would, at least to a great extent, defeat the very object 
df local investigation. The whole case might be tried over again 
not in the locality but at the distant seat of the Civil Court.’ It 
seems to then that the Sulfordinate Judge has applied sound princi- 
ples of afj&digation to the facts of the case. 


i Another point on Which the High Court “reverse the decision 
of the Subordipate Judge is the allowance of interest on the profits 
as ascertaindd year by year. Mr. Branson has shown that there - 
is exyor in supposing that the ‘interest has been calculated with 
quarterly rests, but that is not the ground of the judgmgnt. The 
learned Judges below think that the decree did not award any 
interest at all. That depends on the construction of S. 211-of 
the Code which imports into*the expfession “mesne profits” the addi, 
tion of “interest on those profits”. 


The learned Judges say that the Court has still jurisdiction 
40 give or refuse interest as it chooses. Their Lordships agree, be- 
cause mesne profits are in the nature of damages which the Cours 
may mould according to the justice of the case. But the questicn 
is what is the effect of a decree which grants mesne profits and 
— Says nothing about interest, which, as their Lordships think, is the 
proper construction of the decree in this suit. The learned Judge, 
treat that silence as equivalent to a decision that there shall be no 


~~ 
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interest. But then it is difficult to seg what effect is given" to the Pak H a 


alter ationgmadé in §, 211 in thee yegr 1882. Its obvious éffct Lahiri 
is fo, provide that a sinple decree for mfsne’ profits ; shall carry in- Shoshi 
terest onthem. No reason has been rassigngd, for holding the true Shikhares- 


e effect ¢o be other than thwobvious one. IT the Conrt does noti in- P 


tend to giye interest, it should say so, The learned Judges give” 
reasons for thinking thgt interest ought not® to be given im this. case. 

But in execution proceedings we are trelys ‘gost uing the decree “ à 
and not considering its merits. The casee which is cited fron? ile 
Indian Appeals 88 (Kishna Naidu v. Kunwar Partab Neérain Singh) 

has no bearing on thg present one. The defendant there was the «m» 
manager of an encumbered estate under a special statute and nob 

in wrongful possession at all. The decree fôr account „expressly 
disallowed interest. On appeal thisBoarel refused to interfere with the 
discretion of the Courts below. Spegkigg i in 1884 their Lor dships 
declined to say “ whether i in the present state of the law, havifg 
regard to the provision in the Procedure Actin which there is an 
explanation of mesne- profits, interest was allowable.” s 


Another question arises out of a tenkha or anfuy of°Rs. 400 
per annum granted in perpetuity by Bireswar to Barqlg. It was 
specially secured to her by providing that she might deduct the 
amount out of the rent reserved and payable by her upon grants 
made to her of the Binodhpore and Harifalg’ estatesapy Bireswar. Of 
these properties the plaintiff was dispossessed. The amount of twnkha 
up to date was recovered by decree. In estimating mesne profits : 
after d@pree theglefegdant claims to be allowed the reserved rent 
which was not disputed ; but then the plaintiff claimed to set off the 
tunkha against it, and the Subordinate Judge allowed it. The High 
„Court have disallowed it. Their Lordships confess themselves unable 
to understand the reasons of this disallowance as printed in the 
report ; nor could Mr. Mayne explain them. Itis not alleged 
that in any way the plaintiff has got the benefit of the tunkha twice 
over. He is certainly entitled to it once. It must be held that the 
Subordinate Judge was right. — 


On two small items 3 and 4, in the Amin’s index relating to a 
property called Sabrul. (Rec. P. 246) an unusual kind of controversy ame 
has arisen. The Subordinate Judge states that no party raised any 
objection to these items. At the hearing of the appeal before the 
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Girish - e High Cour the - defendants. Conia denied this statement and 
aia produced an affiglavit fr OW ome of the defendants’ Amla to the- 
Skoki teffect that” okjectión, was taken. The learnéd J ndges obsexving 


Shikhares- that no contrary pfidayit had been produceds thought that the 
SIE e e wo items shgultl be fhe 2 Subject of adjudicagion. In point of fact,there » 

i ” wasa contrar y afidavit by the plaintiff himself, who wag in court 

during tlre whole hearing befere the Subordinate J udge, instruct- 

+ ` ing his pleaders abut thts must somehow have been overlooked. - 
® It fas been shown by the Amin’s report that the defendant -pro-: 

duced to him a pape relatiry to the rates of rentm Sabrul, but in 

om such an imperfect state as to be useless. In dke defendant’s detailed 

objections to the Amin’s report Sabrul is not mentioned. In the 

Summary (P. 292) Sabrol i is placed among a list of 5 properties of 

which if is alleged in “general, terms that the rates of rent and the- 

olasifiöation of lgnds are wrong. It strikes their Lordships as- 

Righly mea en that such a controversy should be raised by 

affidavit Before the High Court without any ‘application to the 

Subordinate J udge himsélf. 1f these items stood alone, they would 

not on,the matgrials before them feel justified, in sending the case 

back to the Subordinate Jidge ; but as this must be done on other 


points it may fbe more satisfactory to have this dispute cleared up. 
& 


o Other items which"constitute points of difference, all compara- 
tively small, mpy be bfgefly disposed of. On the question of collec- 
tion eharges * whether they should be 5 or 10 per cent, which is not 
made the subject of evidence; their Lordships think it right to 
follow the High Court. As to the village of Nyadiar their Iprdships 
agree with the High | Court.” The Subör dinate Judge gives the plain- 
tiffs mesne profits up to the date of possession. But that is more ` 

~ than three years from the date of tite decree and to the extent of, 
‘the excess is unauthorised by section 211 of the Code. As regards 
Chakran Pakuria and Ghosepeéra, in which cases, the learned ` 
Judges think that the Subordinate Judge has made mistakes of a 
clerical kind, the mistakes have not been shown to their Lordships, 
and the amounts must be small,such as of themselves would hardly 
justify further enquiry. But as the account has to be rectified in 

wn some particulars, it may be.re-examined on these points also. 


There are several subjects on which the High Court state that 
the evidence is unsatisfactory to them; such as charges for fruit 
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trees, for fruit-bearing land, for r e COsses-; the existence and Gjrish 
extent of Khamar land in Binodhporg Their Lordships make chat 
tHe general observation that the appréBiation dE ev idence by the ET 
High ‘Court i is and necessarily must be subordinated to their view cere 
pf the proper issue to be tried, as to which tHeir, Lor dships have ex- W5 e ` 
pressed agreement with the Subordinate J ge. None of these sub- j 
jects has bæn laid beforg their Lordghips i in? any detail, and they 
Bee NO reasons why the conclusions arrived abdigst by the Amin and 
afterwards by the Subordinate Judge, sheuld be disturbed under © 
a general re-openigg of the whole account. s = 


Their Lor dships will state the- heads of the decree which 7 
they think the “High Court should have made on the appeal 
to them. Declare that the collection char ges should be at the rate 
of 10 instead of 5 per cent., and refereft to the Subordinatedudge 
to remodel the account accordingly. Dectare thatenesne profits for. 
Nyadiar should not ke allowed for any later time than three years. m 
from the date of decree, and refer it to the Subordinate J fudge to, ° 
remodel the account accordingly. Refer it to the Subordinate 
Judge to ascertain whether he has -erfongpusly allowed mesne pro- 
fits for Ghosepara twice over,and whether he has in his fing] estimate 
. allowed mesne profits for Chakran Pakuria which in®his detailed 
judgurent he disallow8d. Refer it to the Subordinate J Lidge to 
make a formal adjudication on items 3 andel in th Amin’s index. 
Let the Subordinate Judge finally re-adjust the anfount fécovergble 
by the plaintiff in accordance with his finding on the foregoing 
referenceg Quod ultr a dismiss the appeal with costs jn proportion ` 
to the amounts in respect of which the parties may, after the in- 
quiry has been complete, be found to have succeeded and failed 
respectively. ‘That is the decree*which tMeir Lordships will humbly 
advise Her Majesty to make in lieu of the decree now appealedfrom, 
which will be discharged. 


As regards the costs of this appeal in which the rule of pro- 
portion observed in India does not prevail, their Lordships con- 
sider the ‘success of the defendant to beso minute in proportion to 
the whole controversy that it ought not to weigh on the question of . 
costs. The mesne profits of Nyadiar constitute the only point of a 
principle on which the respondent has succeeded. Nyadiar is valued 
at Rs. 68 and a fraction, and the time of excessive mesne profits 
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Girish . is less * than 4} years; so there is little over Rs. 800 in question, 


are On all ‘the important paptsthe respondent; is held to ee womg 
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® e °’ Prca :—Lord Hobhouse, Lord Macnaghten, ‘Lord Lindley, 
Sir Richard Couch, and SirHenry De Villiers. e 


— Malkarjun Bin Shidramappa Pasare *9 ... Appellant.* 
= v. i 
Narhari Bin Shjvappa and another ... ... Respondents., 


2 + E : : J 
Š Malkarjon Executio®—Death of judgment-dedtor®- No'notice. to representatives—Sale— Jurisdiction 
Bin Parm: of Court—Nullity of sale—®uitfor redemption—-No prayerto set aside sale— 
Vasar 
TERS °” œ Limitation Act, XV of 1877, Art, 12 (a), 


Narhari Bias 


‘Shivappa. Where on 2 decree for sale passed against the mortgager, the property was 


Wrought to sale and purchased*by the decree-holder without notice to the proper 
representatives of the’mortgagor, who had subsequently died and such representa~ 
tives afterwares ought a suit fer redemption without asking to have the auction 
sale set aside for irregularity :— ` 

Held, that tRe court having had jurisdiction to oxecnte the decree which was 
propery passed, it did not lese the jurisdiction because motice of- execution had not 
been servedeon the sd aa piaia and the sale iu execution was, therefore, nod a 
nullity. e? t 

Teld also that as the sale was biring until set aside by due course of law, à 
suit to avoid the sale whether coupled or ‘hot with a farther prayer for possession 
of the property skould be laid within one year from the date of the sale uyer Art,12 
(a) of the second. Schedele to the Limitation Act e . 

Where in such suit the decree-holder set up the plea that the suit could not be 
brought without a prayer for the cancellation of the sale, and that if such a prayer 
was made he had a defence to it, Dut the plaintiffs neither in that court nor in the 
two appellate courts to which the case was carried asked to amend the plaint. 

- Held, that it would be inequitable to allow tbe plaintiffs to shift the ground and 
- begin the case anew, 


' Their E Judgment was delivered by 
Lord Hobhouse.—The respondents to this appeal represent the 
plaintiffs below who instituted their suit on 24th January 1889. The 
= defendant below is now represented by. the appellant. The plain- 
a} tiffs stated that on 28th March 1887 one Nagappa whose heirs they 


. - 2° * 21st- July 1900. 
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4 
are, mortgaged, land to defendant to secure the såm of Malkarjun 


Bin Shidrame 
Rs. 8,000, and they prayed for accpunts and regemptioh of*tize pe Puente 
~’ 


mortgage. ro . + . œ 


# + ° e T 
The only defencè which need noy be cansideyed was, that in a 
suit inŝtituted against Nafappa by a creditor, of his named Vithal, a è ° 


Narhari Bin 
Shivappa, 


Sd 
decree was obtained, in execution of which Nagappa’ s interest in 


the proper ty was put uf for sale; th&t it Was purchased’ by the 
defendant on 9th June 1880 ; ane that ‘ou ellth October 1880 
possession was given to the defendant and® had cqntinued with him ° 
ever since. The Slaint was wholly silent about this sale. The writ- 

ten statement went on éo suggest that the plaintiffs might possibly «=== 
‘contend that the sale was illegal, because it took place without the 
plaintiffs being joined in the certificate of hejrs. The defendant 

said that he waited to hear whether thé plaintiffs would make any 

such case, but that if they did he lade an answer to it ; and he 
pleaded by anticipation that ‘the legality of the sale could not ba. 
impeached in the present suit, one reason being that Vithal, the” 
decree-holder, was no party to the suit. Finally the defendants 

put in a distinct plea that the claim for redemption ennot be main- 


tained unless a suit is brought to set aside the sale. «dele 
« ‘The plaintiffs persisted in their suit according to its original 
frame. Eleven issues were settled by the first court. e The fitst 
issue was whether the mortgage debt „neged į in®he subsequent 
purchase. In point of form that isŝue was not adapted to, the “facts 
of the case, nor, as it was treated by the First Court, was it 
- adapted in poist ofesubstance. There was no fssue adapted 


to examine the propriety of the execution proceedings. 


The First Court dismissed the Suit on the ground, as the 
“learned Judge expressed it, that the mortgage merged in the pur- 
chase. The plaintiffs appealed. They complained that proper 
issues had not been stated and that they had been prevented from 
tendering evidence on points connected with regularity of the 
execution proceedings. The defendant made objections to the same 


effect. But no further issues were stated and no further evidence 
was given, 


The Judge of the sond court, the first appeal court, who is 


styled the Joint First Class Subordinate Judge, A. P, -at Sholapur 


G - 
o 


. Malkarjan 


Bin Shidram- 
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affirnted the decree below: ý As there has been no remand of the 


appa Pasare €aSe on? decount of defects i ig the issues or evidence, his findings of 


y?: 
Narhari Bin 


Shivapps. 


facts aren this stage coetlusive and from them and the docutnént 
referred to in the the case appears to. stand, as follows. Vithal’s 

decree was against Nagappa’ as principą] debtor and Wyankapp@ 
as surety. The. lattor” was Nagappa’s son-in-law, being the husband 
“of Tukąva, one of tte origigal plaintiffs i iy this suit. “Ihe date of 
the decree was 27th’Juve 1877. It'is an impor tant document, but, 
„there is no copy of it ju the record. It is spoken of as a simple 
decree for paymtné of money. But from the termg of the application 
for execution which was made on 22nd D ovember 1878, it ap- 
pears that the desree also related to some property which was 
mortgaged, and that on a previous application made in the year 1878 
a trifling sum Rs, 3-4, had been realised by the sale of that pro- 
per ty? Tho-applécation i is in a tabular form as required by the then 


eCode of Procedure, the forths of which are those of S. 235 of the 


°° existing Code of 1882. The name of the person against whom the 


eexecution is. sought is given as “the estate of the deceased Na- 


gappa.”” The mames of the parties are given as, first Nagappa 
deceased by “his ‘heir Rimalingappa, and secondly Wyankappa. 

The reli¢fssought i is sale of the immovablé property of the deceased 
deféndant fur the realisation of Rs. 65 and a fraction, being the 
balance Semmens due under the decree. 


_, Notiees wore sorted upon Ramalingappa and W ankaona. 
The former was the nephew of Nagappa but was not heir, the family 
having been divided as the Court has now found. On the 23rd of 
December 1878, Rumalingappa appeared to *show the cause. What 
then took place appears from an entry from that date. Rama- . 


-lingappa stated “As Nafappa s@parated from my father even. 
- during [my father’s] lifetime, I am not Nagappa’s heir. His heirs are 
_ his daughters” (and he named them meaning to name the plaintiffs). - 
. “T-have not-with me any estate of the deceased, nor did I receive 


it, Therefore this decree should not be executed against me.” 


The courts judgment was as follows: “The plaintiffs’ appli-: 
cation for execution is not against other property, it is against the’ 
estate of the deceased. If [any] property belonging to you ‘is 
included-in that [estate], you- should fake ee steps aeter the 
attachment is levied”, > e rg 
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After that exacution proceedings went or; with the result that Pee 


Shidram- 


the mortgaged property was put on the oth June 1880 to Be . sold ann appa ) Pagare 
subjett to the charge then stated to be RD. 3,680,’and was bought kariari Bin 
by the defendant. It would appear that the propey, was considered Shevappa. 


te be worth nothing substggtial beyond the mor tgage . Pu the ° 
highest biddings for all the lots only amounting to Rs, g- 12, ° ° 
8 
The second court dismissed the plaimtifts® “appeal. Tho earned 
Judge proceeded on the gr vund that Ram&litgappa was a, legal 7 a 


representative of Nagappa within the meaning of the Code, because ° 
he was a relative of the deceased and was possessed of some of his 
property. He also relieden the presence of Wyankappa as a party —_ 

to the execution proceedings, arguing that knowledge of them was 

thus brought home to the plaintiffs and _ that they could not ebe al- 

lowed to lie by for years and, then after jhe property had incrgased . 
in value to treat the sale as invalid. If, he said, they objected to 
the proceedings as ir regular, they ou ght to haye said SO within the 
year allowed by the law of limitation. 


The plaintiffs appealed to the High Cour whore there appeared 
a great variety of judicial opinion. The appeal was frst lard 
before Sir Charles Farran, €C. J., and Par: ‘sons, J, The tqmer of 
those learned Judges pointed out the insufficiency of tho reasons 
assigned by the Courts below for their ;decréees. He held that 
notice should have been served on Nagappt' s helt, and that in 
default of such notice the sale was informal and irrebitlar , and 
might be set aside on an application made in ‘good time. Then 
he addres§ed himsglf to the question whether the sale, however 
irregular, was a nullity: and hé held that*it was not, that it must 
be set aside before the plaintiffs could recover the property, 
ayd that they had never-sued*to set Tt aside. Parsons, J., on 
the other hand held that the sale was an entire nullity and that 
the plaintiffs were entitled to proceed as if it had never taken 
place. 


Upon this conflict of opinion the cause was referred to three 
other Judges of the High Court. Ranade, J. agreed with Parsons, | 
J. that the court had no jurisdiction at all to make the sale 
which was consequently a nullity. Candy, J. without deciding - e 
the point assumed. for the . purpose of his judgment that the 
sale passed the property subject to challenge ina regular suit, but: 
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Matkarjun he lield the present suit’ to he. a suit for that-purpese. . He further 
uppa Pasero held that the guit was drought in good time; appar gntly on the 
Narhari Bin ground- that: ethe tight: to" set aside the sate i is subservient to” the 
Shivappa. right to redeem, aad ‘pat, the necessity ofi impagning the sale arises 
° from the defendant resisting the sui, to redeem. Jardine, Je 

z 7 gives his reasons ,at: length for holding that the court had jurisdic- 
s tion ‘to order the sale and thaj the sale wag not a nullity. But then 


> T he expresses agrgemeit with Candy, "J. as to the nature of the-pre- 


ite 
aw kia 


* Sent snit and its competenoy. 


The decree of the High*Court does nothing bu® direct accounts to 
“= determine what amount the plaintiffs mustepay for redemption. | It 
does not set aside the sale. It niust, therefore, rest on the principle 
that the sale is sn absolute nullity, though in fact only one of the 
judges on the first hearin and one on the second hearing was 

of that opinion. è e 3 


. This, is indeed the cardinal mori of theecase, aa it is one of 

` great imporignce to all those who take property under the apparent 
security afforded by a judicial sale, which in India is conducted not 
by thé cre@tdt who seeks payment but by the court itself. Itis 
very unfewtuyate that the views which ‘have prevailed in the High 
Court have not been supported by any argument at this Bar. Ther 
Isordships have done “what they can to understand and appreciate 
the views of tise two fearned judges who think that the sale was a 
nullity, and to examine the authorities cited for that opinion, but 
they feel the disadvantage of being without a respondent. 


It is not dispnted that if the Court took proceedings wholly 
without jurisdiction, the plaintiffs would’ remain unaffected by them 
and two of the learned judges beloy go the whole length of affirming 
that the execution court had no jurisdiction. But a decree had 
zs been made and partially though to a minute extent executed, 

| against Nagappa; and his estate was liable to make good the 
balance. To enforce this liability was within the jurisdiction of 
the court, If a judgment-debtor dies before full execution ofa 
. decreé, the creditor may apply. for execution against his legal re- 
presentative. To receive that application is part of the court’s 
- jurisdiction. In point of fact the application made was against 
“the estate of Nagappa” andin- BnOEnee column Ramalingappa is 

named as his heir. : 


- 
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The courtehad jurisdiction to receive. such an applichtion and ee 
im ti 
either to reject it as defective or to. order- some further proceeding. appa Pasare 
ail bi Ramalingappa had actually been- Seccessoxtin title body could Wwarhari Bin 


have objected to the regularity of the proceedings. It there had been Shivappa. 


am 


e a dispute who was hely, or whether the*pr gpertye had or had not & 
devolved upon the heir, if was for the’ court to “determine such ° 
matters Por the purpgse of the exeqution,” "If it had" beens found i 
nupossibleto discover whethtr any repr esendative of the deceased was œ 
in existence, it was for the court to say what stops should be takene 
All these mattes which might involve questiens of ni¢ety were for 
the court to decide. It is clear that the jurisdiction was not lost jou 
for the reason that the form of application might be open to excep- 
tion. How was it lost afterwards? ° : . 
$ 
The Code goes on to say that We court shall issue aenotice to i 
the party against whom execution Is applieds for. It did issue 
notice to Ramalingappa. He contended that he was fot the right 
person, but the court having received his protest dectded he wis 
the right person and so proceeded with the execution. In so doing 
the court was exercising its jurisdiction. Lt e sad mistake it 
is true; but a court has jurisdiction to decide wrong as ygell as right. 
If it decides wrong, the wronged party can onlyeètake tbe courso 
prescribed by law fðr setting matters right, and if that course is not 
taken, the decision, however wrong, canngé be digtur bed. The ‘real 
complaint here is that the execution’ court ‘constmted the Code 
erroneously. Acting in its duty to make the estate 6f N agappa 
availaple for payment of his debt, it served with notice a person 
who did. not legally® represesit the estate and ‘on objection decided 
that he did represent it. But to treat such an error as destroying 
the jurisdiction of the court®is calcufated to introduce great confu- 
sion into the administration of the law. Their Lordships agree with 
the view of the learned Chief Justice that a purchaser cannot possibly 
judge of such matters even if he knows the facts, and that if he is to 
be held bound to inquire into the accuracy of the court’s conduct 
of its own business no purchaser at a court sale would be safe. 
“Strangers to a suit are justified in believing that the court has done 
that which by the directions of the Code it ought to do. 


As for authority, many cases are cited, but their Lordships 
cannot find any decision which supports the one now under dis- 


R 
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“karjun cussion. Phat which is relied on by Candy, J. is Raswantapa v. 


ra Pasare Rame $ I, I. R. B. 36. In that case the creditor of a man who was 
revi Bin ” dead. sued his ‘nother in the character of heir, whereas the’ real hei 
vappa. - of the debtor was “his idly. In® ue ust 1878 the creditor obtain- 
e ed a decree ex-parte upon; witich execution took place and the debtpr’s 
° proper ty was tr ansferred fo she defendant in November 1880. In 
. 1881 asen adopted by theswidoyy of the credjtor sued by’ her as 
e “his guardian to recoyer the land. The flea of bar by time under 
awticle 2 of the Limitation Act was set up, and it was held that the 
article did not apply"because the sale was a nullity gnd there was 
malo need to set it aside. In that case neither athe debtor nor his 
eee. were ever made subject to the decree of the court, the habi- 
a lity never was established and the process of execution had nothing 
F to rest upon. The court actually had not the jurisdiction which it 
purported to exercise. ° Itisa differ ent matter when the court has 
by decree established the debtor’s liability and a. in the process of 

w@rking it out “against his estate. 
<  eOther decisions are cited in which proper notices have not 
been served after _iboree, but on examining them they all appear 
to be cases in hich proceedfhes have been taken, either under 
S. 311 of th®*Cgde or by independent suit within the year al- 
lowed -for setting aside a, sale. In such caseg the necessity for 
distinfguishing between irregularity and nullity does not arise and 
general assertions ®t the invalidity of such sales, quite appropriate 
to the case in which and the pur pose for which they are used are 
only misleading when separated from their context and applied to 
a case in which the distinction between irregulasity and nulfty 18 

the cardinal point. 

It is then necessary for plgintiffs tg set aside the sale in order 
to clear the ground for redemption of the mortgage. There can be 
no question that omission to serve notice on the legal representative 
is a serious irregularity, sufficient by itself to entitle the plaintiff 
to vacate the sale. But there may be defences to such a proceeding, 
and justice cannot be done unless those defences are examined by 
legal methods. It may be that the plaintiffs could unite a suit to 
set aside with one toredeem and that the defendant’s anticipatory 

= plea of misjoinder would, if tried, have been overruled. But that 
need not-be discussed, because their Lordships think it to be beyond 
reasonable dispute that this is not a suit to set aside the sale. 


E 
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The’ plaintifs have deliberately” yefused to make it stich a suit Malkarjun 


Shidra 
in the face of the defendant’s ohallenge. It, can only be chlled age Pasay. 


* & suit to set aside? a sale in the sense ih Which, aly other suit Narhari Bin 
might be so called if it prayed reli ief incogisistent with the validity Shevappa. 
of the sale. Candy, t. considers that the ony, thing wanting e 
is a formal prayer to set the sale &side, end “he says that ° 
if the ‘plea had keen raised thet thee was no such Parer ° 
leave would have been gfven to amende” , in fact the plea was . 
raised at atime when the plaintiffs could amend at ° thei» 
option, but they did not do it. Toe give ldive to amend at the 
hearing may have heen in the discretion of the court, but ity + 
would be very far from a matter of course to do so. » It would be 
giving leave to institute a new suit with *the date of een earlier - 
one. The decree-holder would be affected” by it. He would be a rs 
proper party and (unless there is same p recognised practice in India 
to the contrary, as to which Mr, ” Phillips could not inform fhe 
Board) a necessary one. Issues would be different. tt cannot he 
denied that the conduct of the interested*parties at the timo of Sale 
may be a bar to them when they come to set it aside. The defend- 
ant said openly.that if the plaintiffs Shade a case fo? sotting aside 
the sale, he had got an answer to it. If the plaintifisth8n made such 
a case he must haye been allowed to make his answer, and the 
issues raised by him or by the judgment creditor must have been 
tried. When defeated in the First Court the platigis complained 
(Rec. p. 158) that proper issues “had not been framed efor ‘trying 
points connected with the sale, which was true though it wag their 
own fault; bu% they did not ask to, remodel their suit. When 
defeated in the Second Court they complained (Rec. 165) that the 
court had drawn presumptions as te their knowledge cf the sale 
without issues or evidence ; which was true ; but they did not ask 
to remodel their suit. In fact their case had been conducted 
throughout on the principle that the question of nullity was the 
sole question and that they could not succeed on any other ground. 
To allow them now to shift their ground and to make a new case, 
and that too without allowing the defendant an opportunity of 
making the defence which, he says, he has in reserve,is wrong in 
principle and is calculated to work practical injustice. 

In the case of Jagadamba Chowdrani v. Dakhina M ohun, 
reported in L. R, 18, I, A. 84, the plaintiffs were reversion- 


Maikarjun 
Bin Shidram- 
ippr Pasgre 


yv. 
Narhari Bin 


Shevappa. 
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ary heirs of a deceased Hindu, subj ect to the interest of ‘his widows. 
They proveht suits not long after the surviving widow’s death sto 
. recover estate. | Bui? adoptiehs had been made in 1858 “and 1856° 
either of which, if valid, would . displace the plaintiffs. THe law of” 
limitation applicable. to the case (Act of 4371) provided thatea suit 
“to set aside an adoptii on” nfust be brought within 12 years after the 
date of the adoption. “Bho plajntiffs sued, ngt to set asid# the -adop- 


= tions, but to recover the estate; and they argued that their title 


e was evood until an adoptipn was set up; that those who set it up 


must provéits vafidéty, which accordingly might be controverted 
by the plaintiffs.. There was difficulty in the case, because the ex- 
pression “sat aside an adoption” is inaccurate; an adoption cannot 
be set aside though its validity may be impeached, and in fact the 
language was altered“in 1874, before the appeal was heard. This 
Board found, howetėr, that, the expression had been frequently used 
ne legal documents and was Knéwn to Indian lawyers as a short way 
‘pf denoting ‘any precess in which the fact of thé validity of an adop- 


‘tien was dispeted. *On that ground they held that the Legislature 


must have intendéd to place the specified limit on suits for these 
purposes. Then the suit, b8ing rightly described as one to set aside 
an adoptidh?. agtracted the consequence that the time for suing ran 
from the date of the adoption, and that the syits of 1873 and 1874. 
were barrad. It is obvious that the expression “ set aside a sale” 
is not attengled*by any suoh difficulty,because a sale, valid until set 
aside, cap be legally and literally set aside; and anybody who 
desirts relief inconsistent with it may and should pray to set it aside, 
That brings ts'to.the last point jn this mther tangled contro- 
versy, viz, what is the period allowed for setting a sale aside ? . 
@ e 

Their Lordships have discussed the nature of this suit in detaif 
because the two learned Judges who affirm or assuine the reality of 
the sale make the case turn upon it. But if the conélusion could be 
reached that the suit is one to set aside the sale, the result would be 
equally fatal to the plaintiffs. Article 12(a) of the Limitation Act 
of 1877 provides that a suit to set aside a sale in execution of a 
decree must be brought within a year after the sale is confirmed. 
That seems precisely applicable to the present case. It is said by 
Candy, J. (with whom Jardine, J. agrees) that it has not been con- 


.tended that the plaintiffs were bound to sue within a year, and:he 
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refers to a. text-book for cases to show that the article oes not 3. 


Malkarjun 
n Shidram- 


- 


apply to a suit for a declaration that the “sale is inoptr ativ @ as appa Pasare 
against the ‘plaintiff. e Here the sale is*as theinLordships hold, and: Narhari Bin 
as the learned juđgo himself asstfines, 0 erative as against the Shivappa. 


plaintyff though liable to A set aside for due cane. 


The only case cited by the learned °J idge Jansi is Bagvant 
Govind v. Kondi, repowted in I, L. R,el4 BeQ9. In that easg there 
was no judicial sale. Property was movigng ed by a Hindu, and 


after his death his widows, who seem alse to have been grardlans ¢ 


of his infant heig sold the property toa truste® for the mortgagee. 


The heir sued to redeem, but not till after the expiry of three years æ e 


after his majority, which by article 44 of the Limitation®Act,are the 
limit of time for setting aside a sale by a guardian. In oyerruling 
the plea of limitation the Court madgethe following observations: 
“The necessity of impugning the sale of{863 to “the second “defend- 
ant arises from the second defendant’s resisting the plaintiff s suit fo 
redeem the mortgage and is, therefore, subservient to that suit.» 
That is the only reason assigned for overmuling the flea. g 


Candy, J. says that these observations apply exaetly to tee facts 
of the present case. Possibly they do, but their Lordghjps find it 
impossible to grasp the reasoning behind them. If*it means that 
fhe right to set asid® the sale is kept alive as long as the right 
to redeem would subsist by the virtue of jrorigage, the result is 
that the validity of the sale might he held fa suspense f fér 60 years. 
The two learned judges intimate that there is a limit of°12 years, 
but howe that limit is arrived at does not appear. They treat the 
sale as valid until vac&ted sbubapparently they allow it just so much 
validity as suffices to turn the possession of mortgagee into the 
adverse possession of an absolve owneand no more. But if che sale 
is a reality at all, itis a reality defeasible only in the way pointed 
out by law; and it seems to their Lordships that the case must fall 
either within S. 311 of the Code or within the article 12 (a) of 
Limitation Act of 1877, or within both ; any way there exists a bar 
by one year’s delay. 


The Limitation Act protects bona fide purchasers at judicial 
sales by providing a short limit of time within which suits may be 
brought to set them aside. If the protection is to be confined to 
suits which seek no other relief than a declaration that the sale 


H 
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rape ought fo be set aside and ig, fo vanish directly gome other relief 

appa Pagare conséquehtial on the annulment of the sale is sought, the protec- 

Narheri Bin ton is exc@edingly small. Such, however, seems to be the effects of 

Shivappa. the doctrine of subger ¥j ence laid down by the Bombay High Court. 

e In the adoption case* just “cited from, 18 I. A. this Board, 

e “remarked that there ‘was no principle on which simple delaras 

å tions e of invalidity sheyld bg barred by thg lapse of 12¢years after 

. the adoption while the wery same isshe, if only mixed up with a 

e suit for the possession pt the same property is left open for 12 

years after the death of jhe widow, Their Logdships make the 

same remark now. Whatis the justification f for refusing to construe 

article 12 {a) according to its obvious meaning whenever a suitor 

~ goos on to pray for that rélief which is the object, perhaps the 

only object, of setting aside the sale? Their Lordships hold 

that Both the lotter and | "the spirit of the Limitation Act 

wequire that this ‘suit when lodked on as a suit to set aside the salé 
“should fabl* within the prohibition of the articlé. 


° The High Court onfht to have dismissed the plaintiff’s appeal 
with costs in -2ccordance wigh the opinion of the learned Chief 
Justice. Their Lordship will now humbly advise Her Majesty to 
make that*or@er, reversing the decree appealed from. Respondents 


* «2 








must pay the costsof the appeal. ° i 
et. be 
IN THE HIGH COURT OF SUDICATURE AT MADRAS. 
(Fort Bench.) 9 


Present M Charlês Arnolt. White, Chtef Justice, Mr. 
Justice Shephard, Mr. Justice Subrahmania Aiyar, Mr. Justice 
Davies and Mr. Justice Benson, ° > 
In the matter of an agreement between Body Naikan aaa 
Messrs. Best &-Co., granting license to prospect, to sell mining 
rights and sell or lease surface rights. 
In rem Stamp Act—Agreement to give a mining lease—Several lands—Several owners—Aqgree- 


ik 
ae Ga. ments, one or many— Duty payable. 


_ Where a Company having obtained the permission of the Secretary of State for 

. condacting mining operations over a certain area, entered into one single agreement 

- -with.the various owners of tho area by which the owners conferred upon them 
the right to prospect, purchase mining rights, &e 


* Referred case No. 13 of 1900. "27th September 1900, 
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Held, that therg was not one but severa) agreements with ae Persons in In re- 


ją Body Naikan 
respect of distinct properties,aud that not one butas many half rupee "stamps Hhoauld and Best Co. 


oe paid as thare are ow ners or sets of owners engeting intg th® jell al with ine 


Oom@any. R e . 


Case stated under section 57 of Act it. of°1899 by the Secre- 
° tary to the Commissiont? of Salt, Abkgri.and Separate Revenue, ə 
Madras, in his letter ea 12th a 1908, Mig No. 2610. 


. K. Brown and Barto, Orr, "David" ind Brightwell for T . 
Best & Co. e e. œ 

The Court delivered the following® = : 

JUDGMENT :—Whe principal question referred to us for * ° 
decision is whether the instrument presented to the Collector 
comprises or relates to several distinct matters so as to b® charge- 
able accordingly under section 5 ofthe Indian Stamp Aet. The 
instrument is not complete, inasmuch #s only me land-holder is 
named, whereas the.case shows, and itis admitted by. counsel on, 
behalf of Messrs. Best & Co., that the inteption is to have it’ 
executed by several land-holders, each generally.interested in the 
piece of land mentioned against his hame in the scleedgle. * | 


This mere statement of the facts is almost sufğ ciemt to show — 
that the instrument is chargeable with the aggregate amount of 
the duties with which separate instruments, relating to. the same 
matters would be chargeable, for it is plait that &greements with 
two or more ryots not jointly intetested in the same land for the 
purchase or lease of their lands, are distinct agreements which may 
give ris€ to different wghts of action by or against the several ryots. 
It was argued, however, on the str ength of some English cases, 
that thereis a community of inter est between the several land- 
eholders of a village who, as it is pr oposed, are to be made parties 
and that therefore only one stamp is required. The strongest case 
cited was Doe d Croft v. Tidbury (1854), 14 C.B. 320, where it was 
held that a deed executed by several encroachers in respect of their 
several encroachments did not need to be impressed with several 
stamps. In effect it was considered that therefore the parties con- 
veying joined in conveying all the encroachments a community of 
interest was established between them as to the same subject-matter, - 
In Wills v. Bridge (1849), 18 L, J. Exch. 384, there was a deed 
of transfer executed by 3 persons jointly in respect of 60 shares in 


In re- 


Body Naika 


@ 
G 
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a compåny , of whioh 30 shar e9 belonged to 1 persoy, 20 to another; 


and Best Lo. and 10 tothe 8rd. 5 


* 
° 
Sep 
d 


. It was held that” “alti®ugh the deed c8nveyed the separate 
interests of three parsons; three stamps were not required, Wills v. 
Br idge. is cited bý Kelly, C. B., with, apparent approwal in 
* Freeman v. , Commissione] of Inland Revenue, L. R. 6 i 106. 

The latter case hak no Girect hearing on the question now 
before us. It is probably the last reported case under the stamp 
“law as it stood before tlfe consolidated Act, 38 and 34 Pie. C. 97 
was passed. In considering” such cases it has to lf borne in mind 


* © that the law was then expressed with much dess distinctness than it 


has been since 1870. In the Statute of Anne the provision on 
which the cass above,cited turns was as follows :—‘‘ Where more 
than ‘ong of the matters or things (i. e., indentur es, leases, bonds or 
deeds) thereby char ged with gny ae duty should be engrossed 


Qn one piece of vellum, the duties should be charged on every one 


*of such, matters,” This provision, as was observed. by Coltman, J. 
(Rushbr ‘ooke V. Hood, 17 J: J.C, P. 60) referred to different deeds 
lavingedifegenė objects, ingerted i in the same parchment. A provi- 
sion of that sort is obviously very . different from the provision 
which was frsbintr oduced in the Statute 83 and 34 Vic. There sec- 
tion 7, sub-section 2, provides as follows :— ° l f 


aes more dhan onésinstrument be written upon the same piece 
of material, ‘every one a sucheinstruments is to be separately and 
distiyctly “stamped with the duty With which it is chargeable;’that 
is practically «a reproduction of N. 24 of the Stgtute of Anne(12 
Anne, 2,St. Ch.9). Then comes the sedtiox? which is in effect identical 
with §.5 of the Act now in force in India. This section introduces an 


entirely new provision and, therefor o,r enders the cases on the Statute, 


of Anne of comparatively small importance. The fact that in 1854 
the Court held that a conveyance, such as had been executed by the 


` incroachers, spoken of in Doed Crofty. ‘Tidbury required only one 


stamp affords really no ground for arguing that the same conclusion 
would be arrived at on a similar. instrument at the present day. | 


‘The learned counsel for Messrs. Best & Co. did not cite any 
case decided with reference to the modern Stamp Acts which he 


could claim as having any direct-bearing on the question now before 


us.. In both the recent cases cited by him-as giving some indirect 


t t i . 
- ' 
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support to his arguments, John Poster v; E of Infand In re- 
Revenue (1894), 1 Q. B. 529; Chesterfield Brewery Company v, A 
Commissioners of Inland Revenue (1 gat} 2 Q. B. y, theinstrument l 
under consideratioy Was a transfer And nota’ ‘contract such as we 

. e have before us and the transferors a partners or Îngmbers vf a com- 
pany were persons jointly interested indhe “property with which® 5 
they wereWealing. It could not possibly pave been said in gither 


case that the deed related totseveral distinefinatters. oo 
® e 
; - In order to decide what stamp should be impressed on a docu- e 
ment, we have te see what, upon the face of if, it is according to 
its time and proper „ect (Martin, Baron, L. R. 6, Ex. p. 104). + o 
Looking at the instrument before us in this way, we have no hesi- 


tation in saying that it deals with several distfact matters, that i is to . eS 
say, with agreements with several persons - "with regard | to their P 
separate property, and that to that extgntthe dpjnion expr ‘essed by 
the Board of Revenue is right. ` i : , 


In our judgment the proper stamp, to he affixed is an eight 
anna stamp or as many such stamps as there are separateryots who 
are made parties to the agreement. -We do not @ongider that the 


instrument contains distinct agreements with any one wot. 








* 
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IN THE HIGH COURT OF JUDICAÑURĘ MT MADRAS. 


Present :—Mr. J ating Benson and Mr. J ustice Moore. 


LAS 


Eo Raja Rumaehendra Sura... ` e.. Appellant * 
in both (Plaintif). 


u, ü e 


President, District Board of Ganjam ... Respondent 
in both (Defendant), 


i 2 Local Boards’ Act, 8, 57 simics oe by the Collector—Payment ovér to Sri Raja 

the District Fund—Swit by Inamdar against Pr esident of the Local Board—~Lia'i. Ramachendra 
Sura 

lity ‘of the Board. l v. 3 

-Where the District Collector after duly taking proceedings under thé Local echoes 

Boards Act collected Jand-cess from an inamdar and paid it over to the District Board of 

‘Fand, and the Inamdar brought a suit to recover the money from the President of Ganjam. 


the Local. Board on the ground that it was illegally collected from him :-- 





~- #§, A, Nos. 518 and 614 of 1899. . - _ 8lst August 1900, 
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Sri Raja Åeldethat the wrong, if any, dofe to the plaintiff was dgne by the Collector, 
aoe RCH oiai he hadgth@refore no cause of action against the President of the Board, and 

y, œ that the payment of the money tephe Board would not confer any cause of actjone 
President, which he had not before. “i e . ` 
District "e, ° PERET 
Board of Second appeals fr én ethe, decrees of the District Court of 

anjam. ẹ 


Ganjam at Beghampore j in. A.S. Nos. 110 £ad 111 of 1898, presented ° 
against the decreesof the “Court of the District Munsif of Sompeta 
a, PA S. Nos. 488 of ight and 20 of 1896. ° ° 


P- RBR. Sunda Aiyar for appellant. 
D. Chamier fôr Lhe Goyernment Pleader for yespondent, 


> © The Court delivered the following Y 


JUDGMENT —A sum pf money was collected from an 
= inamdar a Ganjam District as land-cess under section 57, Act V of 
° 1884, Madras (Local Boards’ Act). 


a The amountewas ass8ssdd by the Collector (sec, 64 cl. ID, 
gollected by. him and paid in by him to the credit of the District 
Fund (sec, 149). The inamdar filed a suit against the President, 
District Board, to, recover the sum on the ground that it had been 
illegally collgcted from hi. “He did not claim damages. The 
District Maysif decreed as prayed for. The District J judge reversed 
the decision of “he District Munsif on the gr ound that the Collector, 
as ghe person who had*collected the money was liable and not the 
President, Distriet Bian „For the appellant (inamdar) it is urged 

that the chee was illegally -collected from him, that it has been 
paid over to. the President, Distrtct Board, by the Collector who 
collected it and that he is entitled to recover it frgm the f&mer in 
whose possession ib now is. * For the President, District Board, the 
main argument put forward is that the suit should have been 
brought against the Secretary of State, and that the question of the 
liability or otherwise of inamdar is an important one in which the 
interests of Government are involved. It is urged that the 
assessment, collection and, in fact, everything that the inamdar 
complains of was done by the Collector and that the mere fact that 
the money has found its way into the hands of the President 
District Board does not make him liable. Weare of opinion that 
the decision of the District Judge is right. All the wrong that 
the appellant alleges was caused to him by the acts of the Col- 
lector. Itis the Collector who, he contends, has wrongly assessed 
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him and illegally collected the tax from him, The Presiddnt of the Sti Raja 


* Ramachendr 
Local Board was powerless in the matter and coul nof Itave Surn i 


‘relieved tHe appellant from the liabijty imposed , onehim by the,’ 
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President, 
Collector. As the, President is no? responsible for | any part of the w 
(8) 

. wrong alleged to have „peen. done, he caftnot bé called on to make Cae, 
good the amount said to have been weortgfully collected, merely ° 
because that sum has eventually beep paiqecver by the°Collector to R 
the credit of the District Board. are pe oe i 

- # ° ° 
We dismiss these second appeals wish costs. ”. œ 
o + .' i 
2 @ 
IN THE HIGH COURT OF J UDICATURE AT MADRAS. 
+ Present :—Mr. Justice Shephard and Mr. Justice Davies. ” 
® 


Sesha Aiyar and another . Appbllants* (Qnd & 3rd Pltuntiffs.) 
v. > ° e è 

Krishniengar and others .. Respondents (Defts. 1 60,26 & legat 
' representatwes of, lst Plaintif}. 


Transfer of Pr oper ty Act, 8. 82—Contribution—Suitt for sale—alisjoinder—Civil Proce- oe Aiyer 
dure Code, S. 48-—Distinct instruments—Difegent causes of Bclign—Infr egt-—~ En- 
hanced rate—Receipt at the lower rate— Waiver—Sale in ewecutiog of first mort- 
gage—Purchase by second mortgagee-—Eguity of redemption. ; 


Krishnien gar 


The right to contribution under S. 82 of the Transfer of Property Act arises 
only when tha owner of one of several properties subjpct to a commurf debt redeoms 
the mortgage by paying off the debt, Brt wifen the mortgage hgs not been re- 
‘deemed and one of the properties has been*sold in execution of the decree dbtained 
on such mortgage, there is no right to dontribution in favour of the owner pf such 
propertypas against the owners of other pri porties forming part pf the security. 


° 

The mortgagee of several ®ems*of property tannot bring a suit for sale of some 
of them and for contribution in respeot of the rest which together with other pro- 
pertiea not comprised in his mortgage having @een security for a prior debt, have 


a discharged such prior debt exclnsively ; pecans such wit is bad for misjoinder of 
causes of action. a 


Where the parties have for some reason or other agreed to execute two distinct 
instruments, the court will uot treat them as giving rise to a single cause of action 
because the loan was received at the same time and as part of one transaction. So 

' where a decree has been obtained on one of the instruments, S. 43, Civil Procedure 
Code, is no bar to a snit upon the other. 


The receipt of interest np to a certain date at one rate of interest does not 


amount to a waiver of any higher rate of intereat to which under the terms of the ° 
contract the creditor may be entitled. 


LT CT a a AAAI A AA a NA Pp Ay Pp nl R= lp ry 


* A No. 64 of 1899, 28th August 1900. 
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Sesha. Aiyar | “‘Whe®e in execution of a decree “pon a first mortgage, the second AG 
Ve * pugehases properties forming part of. his security, he takes the properties free of the 
Krishniengar. 


right of redemption By the mortgagor, in the same way as a strangp® would have 
done; and his right to reqlise hif mortgage debt by a sgle of the -other items of 
property comprised in his mgtgage isin no way alfected by such purchase. 
- Shaw v. Bunny, 2De Gex. *Jones and Smith, 469 f followed ; Frusappa v. Gommer- e 
@cial and Land aioe Bank Ag A. 0. 65 of 1899) 10 M; L. J. 91 doubted. 
‘Appeal from the degree of the Pia Court of Coitibatore in 

ee Ò, S. No. 15 of 1897.,° i . 

e ` eOne Srinivasa Aangan Pe to Rangayya Coa for 
Rs. 20,000¢the 7t}f item of.the properties in Schegule A and the 
whole of the pr operties in Schedule B, attached to the plaint. 
Afterwar ds,he came to a partition with his SONS ; two of these sons 

are the Ast and 2nd defendant’ in the present suit. After the parti- 

tion, the first and sec&nd defpndants borrowed on the 24th Apr il 
1889, RS. 10,500 from the plaintiffs, mortgaging to the plaintiffs the 
væhole of the pr operties in Schédule A. They gave two mortgage 

“bonds, onesfòr Rs. 10,000 and the other fot Rs. 500. These 
bends were ofethe same date (24th April 1889), and both the bonds 
hypothecated the lands in Schedule A, but the bond for Rs. 500 
recites the bend for Rs. 10, 900 as a previous mortgage. 

Plaintiffs led Suit No. 541 of 91 upon their mortgage bond 
for Rs. 500 and obtained a decree. In the execution sale under 
thet decr eg, items 1 to 7 of Schedule A were brought to sale, sub- 
ject to the plainsfiis’ mortgatre for Rs. 10,000, and were purchased. 
by defendant d. Rangayya Gotndan filed Suit No. 19 of 1894 
uponehis mortgage for Rs. 20,000. "In execution of his decree, item - 
7 in Schedule A andjtem 4 of Schedule B were brofight to sale, and 
were purchased by the plaintiffs i in this suit and by another person. 
The plaintiffs alleged that thg 5th defendant, after his purchase 
in auction sale in Suit No, 541 of 1891, gave an undertaking to pay ° 
personally the previous mortgage of Rs. 10,000 held by the 
plaintiffs. Plaintiffs now sued upon their mortgagefor Rs. 10,000. 
They claim the money not only from the first and second defendant 
who executed the bond but also from the fifth defendant who agreed 
to pay the sum personally ; ; and the plaintiffs prayed not only that 
the mortgage properties in Schedule A be sold, butalso for contri- 

5 bution from those properties included in :Rangayya Goundan’s 

mortgage which were not brought to sale in execution of Rangayya’s 

Suit No. 19. of 1894. stg ae SR a 


~~ 
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The defendants pleaded that thd suit Was barred. by section 43 sha Aiyar 

of the Cival, Procedure Code, as the plajetifis showld have 3 included Krighniengar. 

in their suit on the bofd for Rs. 500 the Pr esenit: claimsfor 10,000 Bs. 

also. They alleged that this suit for contributjon and for money 

‘due of a mortgage, wasebad for misjoindersof patties and causes ° 

of action. And they also raised in the 9th ,igsue the question 


“whether the plaintifisehad pur chaset, Jants. sold in suit* No? 19 of Ni 
189% for an inadequate price,eand if so, wWhétler plaintiffs, right to ° 
sue was extinguished thereby.” s Rag 


The Districe Judge held as regafds the first question that as 
the Ist and 2nd defgadants had executed two separate bonds e œ 
plaintiffs were entitled:to bring tyo separate suits ;*he did not 
record any finding on the question of misjoinder. On the Sth issue, = 
he held that the plaintiffs had agreedeto sell the properties which ° 
they had purchased in Rangayya’s guié, for Rs, 20,000, whereas 
they purchased the same, in that auction sale for only Rs, 15, 805. 
Thus he found that they had made a profit of Rs. 4, 695. Unders 
the ruling in 11 I. L. R. ©. 718, at p. 780, he’ order ed th&t that amoutit 
should- be deducted from the plaintii’s claim. He eave the plain- 
tiffs the usual mortgage decree for the balance.. He disallowed the ` 
claim for contribution as he thought that the claim fẹr contribution 
could not’ be made by a mortgagee whoseewight over the land had 
not ripened into ownership. : 

The plaintiffs appealed, and the detchaants Tand 2 putin a 
memorandum of objections under section 561, Civil Procedure 
Code, tg the decree passed against them by the District Court. 

P. R. Sundara Aiyag ang C. ve Ananteakr ishna ave for 
appellant. 

- Su V. Bhashyam ane and oS. Srinivasa Aranga for 
“Ist and defendants, vA 
P. 5. Sivaswami Atyar for 15th and 26th ea 
= Kasturi Ranga Aiyangar for 18th respondent; 


P.R Sundara Atyar : —The plaintiffs areentitled to contribution from 
those propertiesincluded in RangayyaGvuunden's mortg age which were not 
sold Allthose properties were bound tocontribute rateably. towards Rang- 
ai ya’s mortgage; but inasmuch asthe sale of item 7 alone of Schedule A 
fetched enough to pay Rangayya’s debt, the others were not sold,’ They . 
were thus benefited by the sale of item 7, and they are bound-to con- 
tribute rateably towards plaintiffs’ mortgage, Plaintiffs’ right on item 

è ł 
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jaa Aiyar 7 is taot, oy the sale of that itka by Rangayya, converted into a right 
Krishnigngar. oer the dther items included in Rangayya’s mortgage. Sce Trimmer 


v, Bryne, 9p:Vesey 209. Aldith v. Cooper, 1, White and Tatlor’ s Leafing 
Cases, p. 36, In re- -Mori ia Tru&t, L. B..8. Equity cases 110, South v. 
Bloxam, 34 L. J. ch. 372° Sée also Robbins on Mortgage, , Vol. I, 


e pp. 773-779, * Fisher ‘one Mprtzage, paras 1327, 1357 and 1602, 


The lower Coutt esrpf in deducting the profit made bg the plain- 
tiffs in purchasing the item Jig ponent, “No undue advantage was 
taken bye them in that’sale. As they wefe not decree-holders in that suit, 
* they need not hava obtained leave to bid at the sale. In fact, there is no 
provision in any enactment tHat persons other than détree-holders should 
‘obtain leave to bid. The case of Shaw v. Bunny, 8% Le J.Ch. 257, which has 
been follow8d by the Privy Coyneil in 5 C. 198 atp 211, is conclusive 
on the paint. A second mortgagee purchasing the mortgaged property 
ata sale held by. the first mor@zagee gets an absolute title. They referred 
also to the followipg cases, 16 Q. 682 ; 19 O. 4; 23 M. 227 ; 2) A. 23. 
© SirV. Bhashyam Aiyangar contended atthe suit wasbarred by 5.43, 


* Civil l'rocedure Code. The present claim also should have been includ- 


ad in the previpus suit onthe 500 Rs. mortgaze. See 9 M., 379, C 


339, at p. 34t, 19°C. 372 ; 14 B, L. R, 422. 
A 7 


© 

Again the suit is bad for misjoinder of causes of action. The cause 
of action for @utribution does not arise till loss is sustained. The 
plaintiffs should first selbitems 1 to 6, and it is omly when their mortgage 
is stil] onitistied that their cause of action for contribution will arise. 
The present, suit *bejng pad får misjoinder of causes of action should be 
dismissed, 5 A. 163;:6 A. 106; 24 C. 584. 

‘As regards the question raised by the 9th issue, the glaintiff’s 
mortgage is extingrished when he parchgsed Some of the properties 
incloded in his mortgage, and he can’t sue upon the same. See 14 B. L. 


RB. 508; 1. L. R. 1 C. 337; 4 B. 57 and.22 B, 624. 


Even if the mortgage is not extinguished, the plaiutiffs should 
give credit for the profits they made in the purchase of item 7, The 
mortgagee is always ander a disability. He stands in a more advan- 
tageous position than strangers who bid in the Court sale. He can utilize 
his position to the prejudice of the mortgagor, He can’t purchase the 
mortgaged properties, except witb leave of court. This is clearly pointed 
out by the Bombay High Court in I. L. R.22 B. 624, That case has been 
recently followed by a Bench of this court, See 10M, L. J, p. 91. The 
property purchased by the plaintiffs should also contribute rateably 
along with the other properties comprised in plaintiff's mortgage. See 


P: 
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Section 67 of Transfor of Pr8porty Aq. They referred to thoefollawing oo Aiyar 
cases also, $1 B. 619; 13 M.L A. 404; {2 Cal, 414; 18 M. 253; 13 B. 45 ; *Kvishniengar 
e19 A. 196% 20 A. 23. * oe ° í 


2n re b 

"P. S. Sivaswami, Niyar .— The celain? for contr #fbutioni is not sustainable 
for thg following reasons: (1) Under S256, Te AS , When the mortgagor 
sold property to my clients, he was bound, aspetWéen ourselves, to pay the 
whole of. Rengayya’s debt. Iftherefore, the motigagot had hreught the suit 
for contributions be would not ke entitld.to recever. The plaintiff who 
is his mortgagee cannot have aly greater righfsethaa his mortgagor. (2) 
Under S. 82, the owner of one of several properties gubject to a comnfon® 
charge has a claim for cout-ibution if his property had discharged the 
debt exclusively. Bute mortgagee of a property cannot be said tobee œ 
‘“ owner’’ within the meaning of the segtion; compare also #he use pf the 
word “ owner” in section 81, (3) A suit for contribution cannot be joined ey 


with a suit for sale. The suit in so fareas the claim for contribution is = 
e 
+ 
© 


® * 
® 


concerned should be dismissed with costs, 


P. R. Sundare Aiyar iu reply:—Section 43 is go bar, The 
mortgage bonds sunod on are two separate documents. The one recites 
the other as a previous one. See 7 B, 134; 9 M. at P- $81; 20 A, 328 ; 
20 A. 110 at p. 112; 18 B. 45, Ou the question of ‘thg disabiligy of iie. 
mortgagee to purchase the mortgaged properties when sold by $ prior 


. mortgagee, the case of Shaw y. Bunny is conclusive. It fas Peen approv- 
ed by the Privy Couneil in 5 O. at p, 211. The properties having been 


sold by the first mortgagee, whoever purchases the pame gets an abso. ' 
lute title. In all the cases cited by the*oth®r side on this point, the 
properties were sold by the subsequent mortgages subject to thb-prior 
mortgage. Here they were sold’ by the first mortgagee free, aad the 
purchaser pets the absolute title. See 20 A, 23 and 21°B. 544, 
The lower Court ought to have awarded interest at tha enhanced 
rate from the date of default jn 1694 fill date of realization : T. L, R, 
26 O. 39. There was no waiver of future enhanced rate, 


_ The Court delivered the following 


JUDGMENT :—The plaintiffs are the holders of a mortgage 
tor Rs. 10,000 executed on the 24th April 1889. Besides seeking 
to enforce the ordinary remedies of mortgagees against their mort- 
gagors and against the property comprised in the mortgage, they 
claim on the principle of contribution to charge any balance which 
may still remain due to them against certain other property which, 


. with the property. comprised in their own mortgage, was included 


, 
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m Aiyar ` in a piora motigag® ex écuted in fayour of Rangayya tGrounden.’ It will 
EE be copvenjent to. dealefirst with this latter claim a8 to which it is 
. argued, firstly, that i in one faw it cannot be maintgified, and, e 
secondly, that ié cannot roperly be joined in & suit by. the mott- 
gagee on his own pertghga The claim arises in this way :— 


e Inexetution of the degree on Rangia Gounden’s mortgage ‘sonie 
of the property which isipeluded i in the later mortgage of jhe plain- 
o „tiffs was sold,and to that exteri fhe plaintiffs’ Security has been dimi- 
nished. Pt was not cofmpetent to the plaintiffs, though they were 
par ties to Rangia Gounden’ s suit, to insist that he should prosecute 
his claim in the first instance against the property Other than that 
“comprised in the plaintiffs mortgage, because the plaintiffs had 
notice of Rangia Goungen’s mortgage and, therefore, could not cal) 
in aid the Provision of Section 81 of Transfer of Property Act. 
Their case is that they being Interested in property X comprised in 
both mortgages are entitled *assagainst the defendants who have 
become possessed of property Y comprised in Rangia Gounden’s 
ufortgage only, to make them contribute to Rangia Gounden’s claim, 
inasmuch as that claim has been paid off out of property X. It is 
nob necessary, t@ consider he‘ effect of S. 56. The question is 
whether unglgr 5. 82 of the Act the plaintifs have any . legal 
claim against a #hird person in possession of pr oper ty Y. The second 
paragraph of the section tlearly has no bearing on the present case ; 
for that paragraph mely s ¿deals with a case in which, the first 
mortgage having beén paid off owt of the only property comprised 
in it, it remains to be determined how the second mortgage debt is 
to be borne as bptween that remainder of the properjy and dhother 
property which is also made Security fdr tHe second debt. In such 
a case contribution works notin favour of the second mortgagee but 
in favour of other persons intérested if one or other of the two 
properties comprised in his mortgage. Nor do we think that the 
first paragraph of the section is applicable in the circumstances of 
the case. If the plaintiffs, instead of taking a mortgage on the 
24th April 1889, had bought the property then mortgaged to them 
and had, as purchasers, been included in Rangia Gounden’s suit 
and had allowed that property to be sold under his decree, what 
possible right could they have had to claim compensation at the 
expense of persons interested in other property included in Rangia 
Gounden’s mortgage ? Ha hypothesi Rangia Gounden’s claim has 
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been satished, saa mong Was been done to keep its lien afave “for Resha Aijyar ` 
the benefit. of the plaintiffs.- The first" paragriph does nbte provide’ Krielvionger, 
forthe keeping alive of the lien after ‘tha*moxtgagd debi has been. 
paid? for it merely dedlares the manner in which the debt shall be 
„borne by the several proper ties. It would.comé mip’ effect when 
"the administration of the%éstate of the mogtadSbr wase under consi- e 
deration ang may be takeh- to recognise de elief possessed by the 
person, who being: inter ested i iB one of the” mortgaged properties, ə e 
pays “off the debt and so acquires a right of * Ontfibution ; s ‘but ye 
do not think that the section gives any” further ight.. In the pre- 
sent case the plaintiffs, who certainly cannot be in a’ better position 
than they would be if t&éy had simply bought part of the mortgaged. | 
property subsequently. sold under Rangia Gounden’s decree, “had. 89 -~ 
their opportunity, and they might, by paying off the debt and | 
saving the property from sale, have actjuir ed a right of contribution 
secured by a-lien on.the other property.” They wWould then hav. 
stood in a position analogous to that.of one of several mqortgagors: + 
who has redeemed the whole property and glaims to take advantagg À 
of S, 95 of the Act. But the plaintiffs did nothing and, therefore, 
no right of contribution arose, and the other property Stapd, fré from | 
any lien. The principle of contribution is not peculiaxtog&e law of 
mortgage. Whenever estates are subject to a common defnand and that 
demand is satisfied by the person interested in one of them, he has, 
the right to call upon the other owners tq gontributg, and, if the - 
demand was on account of land revenue payable to Government, 
it has -been held in this Court th&t he has in addition a lien on, the 
land of &thers forming part of the entire estate in respect of which 
revenue was payable—Seshdgtri v. Picku, I. L. R. 11 M. 487. : 
It has never been suggested that, in such cases, any lien could come 
jnto existence unless there had been an antecedent payment and a 
. consequent right of contribution. We are aware thatin the Alla- 
habad High Court there are cases which seem to. justify the notion 
that. 5. 82 .of the Transfer of Property” Act has a wider opera- 
tion (Ibu Husain v. Ramda, I. L. R. -12 A. 114; Baldeo Sahai v. | | 
Bay Nath, bb. 18 A. 371); but the point does not seem to have been: ` 
argued, The cases reported in I. L. R. 20 B. 615, Chagandas v. 
Gansing and Jagat Narain v.Quiwb- Husain, TI. 2 A, 807 are, illus-, 
.trations of the ordinary claim for contribution. In the passage cited in. 
argument from Robbins on Mortgages (Vol. 1; p. 779) itis stated that 


? 
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Sesha LAN ar one'of the ance has paid off i phe debt ; ¥.ndthere i is a close resem- 
Kriehnieùgar. blante between the language of that paragraph and the language, of 
* the sections In our opinion ð. 82 does not jugtify the notion that æ 
man who has bought’ arpr operty which at ong time was, with other 
i property, subjact*to a mortgage may, after. the mortgage debt has . 
e “passed into a flecree and after the decree “fas been satisfied by the ` 
sale of tha? other propaty, | be held responsible for part of. the 
e ə mortgage debt and,. .sthoyelor e, the auit as “against *the defendant 
. ntesested in propérty*Y was rightly dismissed. If the claim were 
maintainable, we shauld also, be prepared to hold thatit ought not 

„ to have been joined with the ordinary clairu on the mor tgage. 
” Accor dingly we dismiss the appeal as regard? respondents 9, 10, 11 

> and 13 to 26, with casts payaBle to defendants 13 and 26. 

It remains to consider the question raised by the 9th ground 
of appef] and also the, objectibns taken on behalf of the Ist and 2nd 
respondents, The objections® actually argued. resolve themselves 

‘mito the question whether, in view of the fact that the plaintiffs had 
-agiother mortgage eof ewen date comprising the same property and 
had obtained a decree on that mortgage, they could maintain this 
suit.e tt appefrs that,, om the 24th April 1889, besides the mort- 
- gage alre&éy gnentioned for Rs. 10,000, another mortgage for 
Rs. 500 was executed i in the plaintiffs’ favour. It cannot be doubted 
that it wag owing to the accident that the plaintiffs already had a 
stamped paper eWhich sufficed for a Rs. 500 mortgage that the 
tratisactign was split up into two. In 1891 a suit was brought on 
‘the ‘Rs. 500 mortgage ; decree Was passed. and under the decree 
some property wag sold to ‘the present 5th defendant.” In the 
plaint it is stated that this sale was made subject to the plaintiffs’ 
mortgage for Rs. 10,000, and’ the averment, so far from “being 
denied by the.defendants, is admitted by the 2nd and 5th defend-, 
ants, It is argued, however, on their behalf that S. 43 of 
the Code of Civil Procedure prohibits the institution of the second 
-suit which is now brought. Regarding the case as one of a mere 
personal claim on the instrument of mortgage, we think it is clear 
that S. 48 does not -apply. It may be true that the term 
- cause of action” is used-in that section in a peculiar way, but we 
° do not think that when parties, for whatever rvason, choose to agree 
that there should be two instruments and two obligations, -the 
Courts are justified m-saying that. there is only one obligation. 


o 
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The case pub by Sir V. Bb aia \iyangay, of a man afvancing. pene Aiyar 
Rs. 10 099 on a deposit: of title doods and thgn on * attothér lay Krişhniengar. 
* adyancing another sach sum on the safme secutity ig, we think, qis- 
tinguishable; for, à in that case,’ there woua’ yot be the declared 

e intendion of: the partigg that the two foans should be treated = 


giving rise to distinct obligations. TRe í CASO yrould be i in no way e 
different from | that in gvhich successivę lors were made without . 
any written instrument or sdçurity. TItds¢hpn contended that the ° °? 
“fact that the same security is given by both instruments mađe» ite 
obligatory on he plaintiffs to join ia one sift the twé claims and ° 


that it was not competent to them to ask in a suit on the Rs. 500, e 
mortgage for a sale of the property subject to the othar mortgage. 

Whether the suit of 1891 on the Rs. 500 mor ‘tgage was a guit which | ce 
having regard to Ss, 85 and 99 o$ the Transfer of Proper ty ‘ 
Act, ought to have been maintaingd gid whether in that suit the 

relief given was lawfully given, are questions which we need fot 

consider. We have to deal with the admitted fact ‘that under the 

decree, rightly or wrongly made in that *suit,” property was sold 

subject to the mortgage now sued on; and, uhbless it can, be said 

that the suit is barred: by S, 48 of ahe Coda “of® Civil Proce- . 

dure, we think we are bound to hold that the suit -® MRintainable. 
‘In our opinion that section does not applyand this objection miah 


be overruled. 7 è éi 


There are two questions raised by the top don °*The District 
Judge has found that the plaintiffs waived their, right to interest 
at the enhanced rate. We cannot agree with this finding. Tn our 
opinion the intention wasto do no more than fyaive interest at the 
higher rate up to the date of the promissory note which was given. 


. The other question relates to the point raised by the 9th issue. 
The District Judge has deducted Rs. 4,695 from the amount of the 
plaintiffs’ claim, and in doing so he professes to follow the ruling 
in Hart v. Tara Prasanna Mukherji, I. L. R. 11 C.at 730. The 
sum deducted represents, according to the Judge, the profit which 
the plaintiffs have made by their purchase at the sale in execution 
of Rangia Gounden’s decree of a part of the property comprised in 
their own mortgage. The case in I. L. R. 11 C. so far resembles œe 
the present that in both casés there is found a mortgagee buying at 
one execution sale part of the mortgaged property. In-other res- 


e k e 
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Beska Aiar, pects the cases are totally . ferent. -Here it isnot the decree- 
rahoon hofder who has pought, apg the- question -does not*arise | between. 
‘rival creditbrs,.of thè jortgtigor but between fhe mortgagee and, his. 
mortgagor (see: Shegnath, Ross. v. Janki Prosa& Singh, I. L. R. 16 
EE E- 136). Moreovers,. the judgment iwethe case, in so fam as it 
° “favours the notion hat : a, Shortgagee decyee-holder, who buys, hav- 
. ing fifst obtained leave to bidg,is in the posiéion of a tru$tee cannot 
e °° be supported ; forit has Boen distinc$ly decided by - the Judicial 
e Confmittee that leave obtained removes the disability under which, 
* in the absence of feave, adecree-holder labourse In the present 
* o case-the plaintiffs not being decree-holders at the time of the pur- 
-  chasę, it is‘argued that in their character of second mortgagees 
aa they So in a fiduciary position towards their mortgagors and 
° -ther efore cannot be treated as independent strangers buying at an 
auction sale. hgt v. Bugny, (34 L. J., Ch, 257) gives a com- 
pte answer on this point. There, Dad Justice Knight Bruce, 
Affirming a*decision of the Master of the Rolls,held that the defend- 
añt who had @ougiit a House sold by a first mortgagee in exercise 
of his power of sale had, though himself a second mortgagee of the 
same*house, &icquired an irredeemable and absolute title such as a 
stranger bifyiffy ‘under the circumstances would have taken. It 
- might have made a diffgrence, he added, if the defendant “ had 
availed hemself | of hig position as a mortgagee to.procure some 
facility or advantage rekatiig to the purchase or connected with it”. 
This statement of the law being “clearly approved by the . Judicial 
Committee in Raja Kishendaté Ram v. Raja Mumtaz Aly Khan, 
I. L. R. 5 C? 211, we are bound ip followeit afid, therefore, to 
‘disregard the unreported ‘case of this Court (A. A. O. No. 65 
of 1899) which was cited, if that gase conflicts with Shaw v. 
Bunny. No difference can be suggested between the position® 
of a second mortgagee buying as the defendant bought in Shaw v. 
Bunny and the plaintiffs buying, as they did, at the sale in execu- 
tion of the decree in which they were parties and which was obtain- 
ed at the suit of the first mortgagee. In either case the title con- 
veyed is that which the mortgagor and. mortgagee could have 
legally conveyed at the date of the mortgage and the purchaser 
° takes the property free from any claim by the second mortgagee, 
We must, therefore, hold that the plaintiffs took an absolute title 
such as strangers might have taken. They were under no sort of 


` 
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disability and-#here is nothing to saw thai they a ah advan Sesha Aiyar 


, tage of iheir pomaon (see S. 90, Indiap Trusts NOG a e a See  Kashnionga» 


e This then being the state of things, it has to be asked how'the 
plaintiffs’ claim on their mortgage is affpoted by their purchase of 
part ‘of the property. “When the facts arence under stood it seems 
clear that the purchase® has no effect ‘oh all, wince pr esumably the 
whole value af the urfincumpered taper fy was paid by the plain- . 
tiffs, There are, however, cases which Sedin® to esupport she general 
proposition that a mortgagee who purchases payt of the mor teaped? 
property must ‘sibmit to some reduction-of his claim. In several 

. Allahabad cases language has been used which may be held to* 
justify that proposition (Ballam Das v. Amar Raj, I'L. Rel2 A, oe 
537; Chunna Lal v. Anandi, Lal,I. L. R. 19 A. 196; Nend Lal v. 

Bansi, Ib. 20 A. 28); and a case d&cided in „this Courtewas also ” 
cited. In Nand Kishore v. Raja Hyri?aj Singhe(L. L. R. 20 A. 23), 
there had been two mortgages to the same person ang. there were > 
two decrees ; a part of the mortgaged property included i in the first 


mortgage was sold in execution of another dgcree, a decree for 
money, and bought by the mortgap%e, and anothes Rart oë the pro- 
perty included in both mortgages was sold under the decree on 
„the second mortgage and bought by the mortgagee? The question 
"was whether the dectee on the first mortgige was absolutely dis- 
charged by these purchases, and the queson was answer ed’ in the 
negative. It was assumed that tossome extent the detec must have 
been satisfied by the purchases and regard being had tothe special 
facts she rightness of that assumption cannot be questioned ; for 
it is clear that a person Widdihg at thesale untler the decree on the 
second mortgage could only have expected to buy the property sub- 
ject to the first mortgage, anf that itf calculating the amount of his 
” bid he would take into account the proportionate part of the mort- 
gage money onthe property. The mortgagee who cannot be 
supposed to have paid any higher price could not be allowed to 
gain the difference between the value of the property unincum- 
bered and the value of it subject to the proportionate part of the 
debt, and therefore would rightly be made to subject to a propor- 
tionate reduction of his claim. Chunna Lal v. Anandi Lal (I. L. 
R.-19 A. 196) igs another case in which the sale was made subject 
to an existing incumbrance (see also Lakhmidas v. Jamnadas 


J 
° 
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mi G I, L, R. 2% B. 313; Pajada Albnad Mi ms v. Sha Kalidas Kanji 

rishniengas. 21 B 545) ° Tt was otherwige in Ballam Das v. Amer Rgj (I. L: 

R, 12 A. 539) hut that cass is questioned by Banerji, 3, in 

Nand Kishore v. Haga Bari , Raj Singh I. L. R.» 20 A. 23 and is 

e not easy to „understand, The cases in whichsthe property has ¢een 

sold and bought subject ‘to the mortgage which it is sought to en- 

. force are chearly disting tichabla from the present casein Which the 

e ° “purchasers, though they happened to bg mortgages, must be taken 
ġo have paid the full valueeof the unincumbered property. 


No less distingnishable afe those cases in whicl? the mortgagee 
having under his decree for sale bought pest of the mortgaged 
properfy, proteeds to execute hig decree against other property or 
against the mortgagor “personally. It is plain that in sucha case 
the mortgagee must give cre@ for the amount of his bid, it being 
assumed that he hag leave te bif and to set off the amount of his 
decree against the purchase money. We refer, by way of illus- 
tration to Li. R. „16 C. - 132 and Gunga Pershad v. Jawahir 
Sing Ib. 19 c. 2. See I. L. R., 22 B. 313. There are again the 
cases ie which» in consequence of a purchase made by the 
mortgagee „irom one of the mortgagors, the question arises 


ey 


as between the mortgagee and the other mortgagors. Those | 


cases also are radically different from the present because 
it cannot *be supposed that a mortgagee buying under such 
circumstancesehas dealt with the mortgagor as if he were the holder 
of unincuntbered property. On the contrary, it must be taken that, 
in calculating the price paid by the mortgagee, allowance hat been 
made to him for æ propartionate fart of the mortgage deht. 
The case of Krishnaswami Atyar v. Janakiammal I. L., R., 18 
M. 154 belongs to the cĦss of %ases in which a decree- 
holder, having bought: at the sale in execution of his own 
decree, proceeds to further execution of the decree against the 
judgment-debtor. [tis thus distinguishable from the present be- 
cause, here, it will’be remembered, it was at the sale in execution 
of Rangia Gounden’s decree that the plaintiffs bought. For some 
reason which is not clear the court held that the decree-holder 
ought to give credit, not for the mere amount of his bid but for 


that sum plus“ the amount undertaken to be paid to the 
mortgagee,” 


* ° 
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On the factse of the P cake, it beng ae tat, the ngona Aiyar 
plaintiffs, with vegard to their purchase at the sale,in execution of Kriskniongar 


Rangia Gounden’s degree, must be tredted as Stranger? and that 
whole property free from inoumbranea and foe rom the plaintiffs 
eright of redemption was put up for sale and bonght; we can see no | 
ground for holding that their claim under their mortgage is in any 
way impairéd. The sale to the plaints was not effected* at their 
instance and brought no gaingto them. Ttehad t the effect of dimi- 


nishing the security, but it leaves the pluintiffs’ claim as agafnsi e 


the other property included in their own mortgage as it was before 
wholly unsatisfied. ., . 


The decree must be amended by substituting for the amount 
decreed the full amount of the claim minus the sum of 
Rs. 1,500-13-4 admitted to have been «&ceived by the plaintiffs and 
with regard to interest, by giving tntérest at tbe enhanced rate 
from the date of the promissory note up to the date fixed for pay- . 
ment. The decree must also be amended by fixing the 28th Febru- ° 
ary 1901 as the day for payment. In the result, there will be a 
decree for Rs, 18,156-9-10 with intetest, at 15 pere cent. On the 
principal Rs. 8,500 up to 28th February 1901, or till” payment, if 
sooner. The lst, 2nd, 9th, 10th and 11th defendants must pay the 
costs of plaintiffs calcfilated on the amount &llowed by the decree. 

The appeal is dismissed as against, thé 16th tgspondent with 
costs and also against 5th respondeħt with costs. ‘ 


The memorandum of objections is dismissed with gece. e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


* @ } 
Present :—Mr, Justice Davies anl Mr. Justice Benson. is 
= & s e 
Bangaru Aiyar and another... .. Appell&nts* ° 
s e 2 
i i (Plaintiffs). ° 
v, ‘ ; 
Š e. e 
Siva Subrahmania Pillai ns . Respgydent 
: (1s®Defendant.) 
= b 
Temple Committee—Majority of members, suit by curiae og suit, ° Asyar 
A majority of the members of a temple comfaittfe canzo? mainiain an action g 
on its behalf without the concurrence of a other members. ° iva Subrah. 
ä mania Pillai, 


Secgnd appeal from the decree of the District Court of Matiura 
in A. S. No. 589 ôf 1998 presented against the decree of the Court 
of the District Munsif of Tirumangalam in O. S. No. 341 of 1897, 


T. V. Seshagiri Atyar for appellatits. 
P. R. Sundara Aiyar for respondent, 
The Court delivered the following 


JUDGMENT :—The temple committee isa legal entity appoint- 
ed under a statute. No provision is made in that statute for a 
majority suing on behalf of the whole, and we are not aware of any 
case in Which it has been held they can do so. The suit was there- 
fore rightly dismissed. The second appeal is dismissed with ‘costs. j 


* 5, A. 642 of 1899. 20th Jnly 1900. 


Ganne - 
Kptappae 


Venkata 
r amiah. 
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ISTHE HIGH COURT PF JUDLCATURE AT MADRAS. 
* Présent eas J ustige Shephard and Mr. Justice Roddam. 


Ganne Kotapinng j n9 es Appellant* eE 
v, a® e° œ 
‘Venkathramialt “s e206, a Respondent (Plaintiff). 
“@ e 


Act YII of 1895—Civil “Procedumg Code, me 4 Je 584— Special procedure in suits 
between landlord agn ynent—Decisionse “of Collector and District Judge in Bum- 
e mary suit— Deer ee-ĦSecond appeal—Limitation—Act VIII of 1865, 8. 69— 
onrak of dhe per é fr om” 


e 
The Code of Civil Procedure inso far as itis not inconsistent with the special 
procedure prescribed by Act VITI of 1865 is applicable to rent suits; and the deci- 
sio of the Collector in sgch snits and that of thé District Judge on appeal are decrees 
within t@®e meaning of the Civil Procedure Code, 58. 584 of the Code, therefore, 
conferga right of second appeal eyen in summary suits. 
* 


@ 
The word “ frn” in sectfou 89 of Act VIII of 1865 means “ after” and in 


, , calculating the period prescribed for preferring an appeal against a summary deci- 
+ sion, the dåy'on which the judgment was pronounced should accordingly be excluded, 


° a 
ə 
In the case of mamool wet lands for which means of irrigation were provided 


aud pagd for by the Zemindar, the fact that the Legislature has thrown the liability 
on the tenants does not affect the liability as between the landlord and the tenant. 
Bat where tfe mans were originally dry and were converted into wet by the tenants 
on their own responsibility, they must pay for it and cannot ask the Zemindar eto 
contribute. towards the additional tax. 


Appeal fron the “Hecroes of the District Court of Kistna in 
A, S. No. 77 of 1899 and other connected appeals. 


C, Venkatasubbar amiah for appellant. , œ 


R. Kuppusami Atyar for respondent, 


e s 

ORDER :—Notwithstanding the fact that for more than thirty 
years special or second appeals against judgment in cases 
originally tried before the Collector under Act VIII of 1865 have 
been frequently heard without any question being. raised, Mr. 
Kuppuswami Aiyar had the courage to argue that no second 
appeal is maintainable in such cases and he based his arguments 
on the language of sections 4 and 584 of the Code of Civil Proce- 
dure. 





* S; A. Nos, 1050 of 1899 to 1078 of 1899. 3lst October 1900. 


* e i 
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Section. 4 is a new sectifn in so fyr as 1b relates fo suits between 
landholders and their tenants. In the Code of 1859 there wes ao 
Sinfilar pr ovfsion and, ¢her efore, it may fairly be said that the cases 
decided while it wasin force, includifig the (Soin which it is held 
egenerally that the provisions of the Code ate. to ps applied to suits 
which originate in a Collector’ s Court, are 1f0t conclukive ‘to show 
that a secors appeal lies, N evertheless, the Kaown state ofthe law as 
it existed before the present Onde was enaptgägis : a fact to be taken 
into account when we come to consider what wis meant” by ethe 
saving provision contained in section 4 of the Cede. The section so 
far as is material is as follows : Save as provided in the second 
paragraph of section 3; nothing herein contained shall be deemed 
to affect any local law prescribing A speciale pr ocedure FOr Suits 
“ between landlord and tenant. ” ; 


° 
Paraphrasing this section, one may say that i,tmeans that any 


Ganne 
Kotappa 
Ye 
Venkata- 

ramiah. 


law prescribing a special procedure for the suits specified shall ; 
. romain unaffected by the provisions of the Code. That Is -a verye 


different thing from saying that the provisions of the®Codé are ndt 
to apply to such suits, and yet that isthe meaning that the gxigen- 
cies of the respondent’s argument require “to have put on the words, 
In our opinion the sections of the Code relating to Second appeal 
inasmuch as they relate to matters which ane not touched by Act 
VIII of 1865 may be applied to suits under that Acp withtut affect- 
ing the enactment, that is to say, withowt *altering® ore modifying 
the processual law therein enacted. If the Legislature meant to 
say thatehose sections and other sections of the Code were not to 
apply at all, sur ely itis reasqnable to suppose particujarly when 
regard is had to the law as understood at that time, that express 
language to that effect wouldehave been used. In our judgment 
Section 4 cannot be used in support of the respondent’s argument. 


The second point is that neither the judgment of a Collector 
acting under the Rent Recovery Act nor the judgment of a District 
Court on appeal, is a decree of a Civil Court within the meaning of 
the Code and that therefore section 584 of the Code cannot apply. 
It is true that the District Judge is, under the Pagoda Act XX of 
1863, authorised to appoint members of the Committee and that it 
has been held that when he has exercised his discretion in that 
way, no appeal lies—Minakshi Naidu v, Subramanya Sastry 


+ 


Ganne . 
pomp e 


Venkata; : 
ramiah. - 


ie 
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(I. E. Rout. M."26). - But thap is a totlly different case. Under 
° Ag VIIL of 1865 the*questiéns which the Collector has to try are 
not matterg of disgretion,*they are purely questions - -aE civil rishta 
There is a catise of * agtion, ae plaint, a suit a judgment anf an 
appeal toa Ciyib Judge.’ Its is ca a in our opinion to. say 
ethere is ño such adjtdwagion as to constitute a decree within the” 
meaning obthe Crile. 9 ` rs 


Ascoagy waoverräle the gbjection takei to the compe- -o 


, teuey ofthe appeal. * * 
We de not tifink the appeal is out of time since in our opinion 
, the appellant had time to file his appeal Up to the 18th of Decem- 
” ber. The yord “ from” in section 69 of ‘Act VIII of 1865 has. 
the same meaning aw“ ‘after” *and the ‘day on which judgment was 
‘delivered has to be excluded. | : 
The point wave regarding Darbar. charges is one on which 


_ heth Courts agree and we varnot say they are wrong. 


>°  Thenefhere is the question: arising from the fact that during 


the fasli the Zemindar acvepted part of the rent in money paid by 
the tenant and hevertheless ,at the end of the fasli. tendered a 
warem * patté. "We E he was precluded from doing this, 
but we thitf& ig ought to be made clear in the patta that the Zemin- 
dar has to give credit for the money paid. e . 


" ‘The thost iņportagt question i is as to clause 8 relating to water- 
tax. „The Head? Assistam Collector decided that there should be an 
entry in the patta about the. repayment of the tax by the Zemindar, 


' We presume that he mtended to strike out clause 8, but hegloés not 


sayso. The Distriet Judge holds that the Hed ASsistant Collector, 
was wrong, but whether he restores clause 8 or not he does not Say: 
The District Judge considers that ehere is no evidence showing 


that the Zemindar undertook to repay the water-tax when paid by? 


the tenants. At the samé time he says that there is evidence that 
the Zemindar used to bear the tax himself and did not collect it 
from the ryots. 7 

If the lands were formerly. wet lands and the means of irriga- 
tion was provided and paid for by the Zemindar, we do not see 
why the fact that the Legislature has thrown the lia bility on the 
tenant should affect the incidence of the expense as between the 
Zemindar and the tenant. 


tS 


sithe Garenn then the tenant ougitft to.pay for r it himself and hia ot 


° f 
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On the other hand if She landsybeing dry lands were tonverted acs 


into wet lands by the tenant on his taking” the water*sypplied, by” ae 
egiate 


nof ask the Zemindga&r to contribute? E C R 
+ f 


Pn the present cass there are no facts.on which we can find ° 
whether the charge ought to be borne” by the, one party or the 


other or shared between them. oe ° . 


We must therefore asle the Districts Judge to find whether ` "8 
having regard to the above observations the, 8th clause can "be® 
justified in its pfesent form or how, if at all, "it should be altered. 

The case of each ryog must be separately dealt with. = 

The finding should bé returned within, one month from the 
date of this order. Ten days will be allowad for filing ®objections 
after the finding has been posted up*in this Court, ° 
- Fresh evidence may be taken. © ° e 
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IN THE HIGH COURT Or JUDICATURE AT MADRAS. 
Present :—Mr. Justice Shephard and Mr. J witice Bogidam. 


The Municipal Council, Cocanada is _ Potitiongy* (Defendant). 








* v, ? s 
The Standard Lite Assurance Com- j 
pany a a .. Respondent {Plaintiff 
District Municipalities Act-—Insuranc’ a ae ies witht Municipality-— The Munici- 
In.position of tax-— Specified trade or calling —Municipalities Ach S, 262 56 Py ovisions pal Council, 
of Act inesubstance and in effect complied with,” eae 
a 
rs ~ i ® The Standard 
Madras District Municipafities® Act, S. 47. ° The taxes and toll which may be Life Argu. 
levied for the purposes of this Act are as follows :— ranco Coms 


ä pany. 
i. A yearly tax on arts, professions, trades and callings and on offices and 
appointments, at the rates specified in Schedule A; 
& % # * ‘te % + 


Schedule A. 
Taxes on Arts, Professions, Trades or Callings. 


Every person holding an office or appointment, public or private, ) 
or employed in any capacity, whose pay or salary or pension amounts | 
to Ra. 2,000 or upwards, and every person falling under any of the 
following derominations whose income is estimatedtoamonnt to Rs,2,000 100 Res, 
a month or upwards :— 
(i) Carrying on business 3s a company ; í 


x # J 
* 0. R. P. No. 91 of 1900. . - ` 12th October 1900, 
`Y 
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The Munici- Where®an insurance company employs an aofnt residing Within . -the Munici- 
pal Council, ‘ality, tho is afthorised to canvass and solicit proposals for them but has no power 


to make contracts: — è ‘se : am ee 


The Standard °Held, following*Graingeyar sony. Goagh [1896]; A, C. $25, that the company «vas 
Life Assu- not carrying on business viet thg Municipality and that ®. 4 of the Contract Act. 
e according to which e contract becomes complete ogy when the acceptgnce is r 
dmmunicated to the proposers das not make the slats of business of a company 
different from, what it Wild be according to the Enflish Law. 

The imposition of a tax upon R, torson who is n& taxable e wider the Act is 
illegal ; and jhe provisiops of the “Act cannot, iw such cases, be said to be in sub- 
etartce And in effect complied with S, 262 of the Actdoes not, therefore, bar a suit 


r for a refund of the tax so imposed ang collected. 7 
Quxre—Whether a life ‘insurance company is taxable under ae District Munici- 


“palities Act ? ve 
because (if life insurance is ngot “mentioned jn the schedule as one of the 
e arts, ‘professions, trades or callings in respect of which a tax 
may be imposed, | 
: (ii) cawryiag on business asa company can hardly be said to bea 
tide or calling, and 
(iii) it is a person carrying on business as a company and not a com- 
pany carrying on business as a company that is apparently 
© , © taxable under the Act. 


Petition under’ Section 25 gf Act IX of 1887, praying the 
High Court tdrevise the degree of the Court of the District Munsif 
of Cocanada în Suit No, 1191 of 1899. 
V. Krishnaswamt Agyar for petitioner. e 
ad "The Asivocate-Genegal (J. E. P. Wallis) for respondents. 
The Court @eliyered the*following 
JUDGMENT :—The decree in favour of the plaintiff is im- 
pugnet on the ground that the substantial question in the case has 
been wrongly décided and on the groynd that she attion to recover 
the money paid was barred by the provisions of Section 262 of the 
*Act IV of 1884 (Madras). š í 
In regard to the substantial question there are two points to be « 
considered—it has to be ascertained whether the Company was 
exercising any art, profession, trade, or calling specified in the 
schedule to the Act and whether the Company exercised such art, 
profession, trade, or calling within the Municipality within the 
meaning of the 58rd section, The business of life insurance does 
not appear in the schedule as one of the businesses or trades m 
e respect of which a tax may be levied, and, therefore, it would seem 
that the plaintiff Company whose businessis that of life insurance 
could hot by any possibility be liable, But itis said that, as ine 
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sa pade in its lis® of denomi inations, “ carrying dw buSiness The Manici- 
epal Council,- 
asa company,” any company that oes-carry on business bêcemes Cocanada, 
° chargeable whether or not its businesses otherwise ong of the kinds ne Brandan 
mentioned in the schedule. Now ‘there arty ‘several difficulties in Seay a 
e the way of this construction. Considering, the forms.of the section payy, 
one would expect to find in the schedulesa° catalogué of ‘arts, pre- ° 
fessions, drades and callings, but, athe galredule doeg not strictly 
correspond with the section, since it RS a dest of persons, and note » 
of trades or professions. In order to gppty the schedule te the, 
present case we should have to say that the tuaitsactior of the busi- 
ness of a company is designated by the Legislature as a trade, 
or calling. Ordinary people i in making a list of trades, or callings 
would make their classification witlt reference to the nature of the 
employment and without regard to the > Guestion whether the business 
was transacted by individual persons or by an incorporifted com- 
pany, and they would not denote the businesS of companiese in 
general as one of the known trades or callings. Thats one diffi- 
culty in the way of the Council. Anothes diffeoulty,is that whergas 
the schedule denotes a banker or barrister as a person who may.be 
taxed, it does not in similar language declare thateany Goanpany 
may be taxed. It is apparently a person “ carrying wf business as 
+2 company” who is to be taxed. What that is intended to mean 
we do not pretend to “know, but it can hardly mean. ‘4a company 
carrying on business as a company.®, H that” was, intended it 
was easy to say so in plain langhage. Whether it was ore indi- 
vidual „person or the company* that was in contemplation ef the 
Legislature, it is alsg difficulé to believe that all companies without 
_ reference to the nature Sf their busitess were intended to be in- 
cluded. No limitation is placed on the meaning of the word Com- . 
e pany and therefore it must denote companies incorporated not for 
purposes of gainas well as ordinary trading companies. It is said 
that the Act was amended in consequence of the decision in Corpo- 
ration of Calcutta v. Standard Marine Insurance Company, I.L. R. 
22. ©. 582, which apparently turned on the language of an 
Act similar. to the original Madras Act of 1884. That may be 
so, and it is true that this court in I. L. R.21 M. 5, con- 
sidered that an effective amendment of the Act had been made. 
But we cannot suppose that the learned Judges intended to decide 


authoritatively a point which wasin no way before them. The- 
= 
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The Munici- meaitingto! the Legislature i is i our opifion SO detibetal: that we 
pal Council, 


Cone, are*unablé to say, with tht certainty requisite in cases where tax- . 
The Standard ation-is involved, that tompånieş carrying on the business of i insur- . 


Life Assu- ance are liable to bg tafea, under the Act. e 
rance Com- 


ae ee. oe there is any dowbt as to that question, there is certainly ° 
? none as to the question whether this particular company was doing 

: business within the Murttvipality. On the facts the gase ĉis undis-. 

. * ` tinguishable from Gr Binge v. Gough 41898) A. ©, 325. In that. 
*cafe as in this, there wasn agent employed to canvass and take 

j orders for'another person, with no power to, make contracts. An 
e eattempt was made to distinguish the cases pp the ground that 
according tO section 4 of the Indian Cantract Act, the acceptance 


~ 
z of a propasal is not binding on the acceptor until he becomes aware 
° of it. That rule of law has im our opinion no bearing whatever on 
N the question whefg 4 man’setrade or business is carried on. That 


18 % question of fact and we can see no reason L why it should not 
ueceive in this country the same answer as that which was given in 
thè House of Lerds. * On the ground that the company was not 
doing _bysiness jn Cocanada, the Municipality went beyond their 
powers in exacting the tax.” 


It is then Par on behalf of the Council that they are pro-. 
tected fromaction by section 262, and reliance i is particularly placed 
on the case in UtnicipalCounctl, Nellore v. Rangayya, I. L. R. 19 
M. 10, where “that section as it stbod before the recent amendment 
was considered. “Whatever was thé intended effect of the amend- 
ment it certainly cannot pr ejudicially Snes thee plaintiff. The 
question really is whether when a confpany, which in respect of its 

ə particular business is not taxable under the Act or does not tran- 


sact business within the Municipality, is nevertheless taxed, it can » 


be said that ‘the provisions of the Act have been in substance and 
in effect complied with.” The question whether there has been a 
substantial compliance with the Act is one of fact which has to be 
determined with reference to the particular circumstances of the 
case. The casein I. L. R. 19, M. 10, was one of an unfinished 
house and we were not satisfied that any provision of the Act had 
been contravened, The cases reported in Municipal Council of 
Tuticorin v.. South Indian Railway Company, I. L. R. 18 M. 78, and 
Municipal Councsl, Cocanada v. Royal InsuranceCompany, Liverpool 
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LeL. R. 21 LA, a are cases on the a T of the lines ‘WReslast The Munici- 
paé Connell, 


of these cases closely resembles the pfesent, iis same Municipaljty Cocanada, 


was petitioner andeyet the objectioh now Aider consideration was The Standara 


i d 
e cithenot taken or wag gverruled. * Pig © « Lifo Assur- 
2" ° ance Com, 


' We can seeno differeyce in principfe, | ebetwegn the, exaction of pany. & 


a tax which has not been legally ‘imposed “ind. the exactitn of a tax . 
mt 
froin a person who is not taxable undtergtite ; Act, In fhe latter . @ 
case no less than in the former there has Doen, a substantia? dfs- e 


regard of the pesovisions of the Act. l E a S 
* For these reasons ewe think the por ‘fails and must, there-* 9 ‘ 
fore, be dismissed. with costs. . E $ ° 7 
Attorneys for the respondents —Bar lig Or? and Bavid. ° 
ae L 8 a 
IN THE HIGH COURT OF J UDIČATURE®AT MADRAS, 
Present :-—Mr. Justice Davies and Mr:.J ustice BeNson. : 
The Queen | saua - TE E ae Appellant.e 
U. ; ma : 
` i e. . @ 
Avasarala Jagannadha Row and ofhors Prisoners. — 
Avasarala Kamaraju —.... . an s Complainant. 


Tada Penal Code, Ss. 36%, 363, and 360— Kidnapping a girl from $ guardiun ao > eg, 

marriage—Temporary guardian—Oontinuance of the guthorit n of or iq@al i giad, ‘an. V - 
- The guardianship of a person to whom the Gastohly of the min, bas been delg- eA 

gated for a limited or temporary pur “pose does not exélude: dio authority: of a” Row, 

superior legal guardian and in matters owtside the scope of the Gelegate’s authority, 

the minois, in law, in the custody or possession of such super ig g gnardian. 
‘Where, ther efore, witi the som nifance of a tanporaryeg snardian, œ minor girl ie 

taken from his custody for a purpose for which he is not authorised to part with 

her; such ‘taking constitutes the offpnce of kignapping from the gnardiauship of e ‘ 

_ esttch superior guardian ;.and the temporary guardian is in such cases guilty of 


~ 


abetment. 
_ Appeal under S. ALT of the Code of Criminal Procedure 
from the judgment of acquittal passed on the accused i in Calendar 
Case No. 49 of 1899 by the Sessions Judge of Godavari. 
N. Subramaniyam for The Public Prosecutor, for the Crown. 
V. Krishnaswami .Aiyar and K. Subrahmania Sastri. for 


e 





accused. 
Ed 
P. R. Sundara Aiyar and V. C. Desika Chariar for sannin 
anbe a, T E E jaa 
© Or. Appeal 511 of 1900. 8th November 1900, 


> 
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vihe Court deliver ed the following : à po ee 

eg. + te 
Ve ° JUDGMENTS *—Benwn, J, :—In this case the PaT have” 
Avasaraja 


agannadht been acquitted ot the ditence of taking a girl “wader the’ age of 16 
PE ° years out of thé keeping of her lawfy guardian, withowt his 
*"e consent, with Intent that*she should bg compelled or knowing it 
° to be likely that she wéithd be eompelled, to quarry against her will, 
° how 361, 363, 366, {uefian Penal Pode). > n Ve 


* Government appeals feainst the acquibtal. 


I think the facts have Been correctly found “by the Bopsions 
"Judge, and may be briefly stated as follows*:e— 


"o The ree Sar’ anuna, aged 8 "years s, is the daughter of 
P. Acharlu, a Tahsild&r. Her sister, Ramamma, is married to a 

* | nephew Sf Kamásaja. Sarasatama had been ona visit with her 
a sier, Ramanima, Tn the hous òf Kamaraju for about a month, with 
her tather’s&nowledge and consent. The accusetl are four brothers, 

angl they are the nephews of P. Acharlu. About midnight on the 

LOth J une they came to the house of Kamaraju, which is close to 

their ewh, an@l took the girl? Sar asamma, to their own house, where 

she was edi mar ibd to the 38rd accused. The consent of 
P. Acharlu was not asked for nor obtained, and the accused ands 

ë . Katnarajudcnew that it would be refused if asked for. Kamaraju 
| after the marr iege pr otendetl that the girl was taken away without 
his cdénsenj, but the finding i is that he was present at the marriage 
and really genod to it, hoping fo persuade P. Acharlu tg accept 
accomplished fåcts after the marriagg was ovar. ‘Phe girl vai kept 
for some 36 ‘hours in’ the house of the atoused, and was then given 
up to the Police whose aid had been sopght on behalf of P. Acharlu. 


The Sessions Judge acquitted the accused on the ground that * 


Kamaraju was the lawful guardian of the girl at the time, and the 
prosecution had failed to show that the taking of the girl was with- 
out his consent. It was suggested tothe Sessions Judge that 


BI 


Kamaraju, if a party to the taking, should be charged as an abettor, 
but this the Sessions Judge refused to do. : 


The question raised in this appeal is one of renin importance, 
and of considerable difficulty owing to the indefiniteness of section 


361 of the Indian Penal Code. The section requires that a taking - 


or enticing out of the keeping of the lawful guardian without@he 
® 


f 


y: 


pa 
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I. L. R. 21 .M. 5, are cases ên the other side of the ine: *Lhe last Byori 
A 


of fhese cases’ closely resembles the pesoni, the same Municipakby Cooanada 
ay ets potitiontr and yek the. objection no% under consi idgration WS mho Redan 


, m E Life Assu- 
either not taken or Was overruled. anoe Jomi 


e -` Wee can see no diffeggnce-in principle jo bape the exaction of Pale : 
a tax which has not been legally. impose@apd the exaction of a tax - : 
from a perfon who is mot ‘taxable wader sho Act. In the ‘latter : 
case no less than in the former there has baisa Substantigl disre- ot e 
gard of the provisions of the Act. - wi E e 


For these reefsons we think the pefition tells and | mast there- 
fore be dismissed with, sosts. _ 
Attorneys for the respoudents: -Bar clay, Orr ii Davide 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. g 


Present :—Mr. Justice Davies and Mr. .Justi®e Benson. ö 


The Queen __.°. igs we tie. = Appellant. p 
z j Va . +< i + S @ so i] 
Avasarala Jagannadha Row and others. -...° ripen 


i 
Avasarala Kamaraju ch ry ree "Odnplaintnt, 


e’ 
Indian Penal Code, Ss. 361, 363 and 366 — ~ Kidnapping a girl Kom guardian for Reg. 


© marriage—Temporary guarygian—Continuance of the authority oforiginal guardian, Ve 


e Avasarala 
The guardianship of a person to whom the custody y of the mingt hæ been dele- Jagannadha © 


gated for a limited or temporary purpose doof of- exclude whe „&uthority ofa Row. - 
superior legal guardian and in matters ontsitie the scope of the dolegatet s authority, 


the minor is, in Jaw, iu ‘the custody or possession of sach superion guardian. A ig 


Wher®@, therefore, with Ene connivance of a temporar y guardign, a minor girl is 
taken from his custody f ora perposf for whichehe is not authorisel- to part with 
her, such taking constitutes the offence of kidnapping from the guardianship of 
such superior guardian ; and the temporary = dae is in’ such ‘cases guilty of ° 


eebotmente 

* Appeal under section 417 of the Code.of Griminal Procedure 
from the judgment of acquittal passed on.the accused in Calendar 
Case No. 49 of 1899 by the Sessions Judge of Godavari. 


V. Krishnaswami Aiyar and: K. Subrahmanva Sastri for 
accused, : es _ pi : 


¢ 


P.R. Sundara Aiyar and V; C, Desika -Chariar for complain: 
ant. e See . , a 


r 
» "EF .. 








* Or. Appeal B11 of -1900, . 
~ B 


j 


-= Btlr November’ 1900; 


Reg. 
. We 2 e 
Avasarala 
Jagan nagha 
. Row. . 
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* The “Court delivered the following® 


ae. JUDGMEN: TS —Biyson, J.:—In this casg the accused håve 


been acquitted, of the offerte of taking a girk under the ape og 16 
years out of the o kodping of ker lawful guardian, without his 
_ Consent, with ihtent, that she should b@@ompelled or knowing it® 
."to be likely that she woufl be compelled, to marry against her will, 
. (sectidins 861, 863, "368 sindiaa, Penal Code} m ae 


Government apas? hg ainst theeacquittal. 


i think the façts have been correctly found by the Sessions 
s 
Judge, and may be briefly stated as TOLONE — 


The girl, Sarasamma, aged 8 year S, is the daughter of 
P. Acharlu, a Pahsddar. Hör sister, Ramamma, is married to a 
nephew of Kamarajya. Sarasamma had been on a visit with her 
sister, Mamamme, in the house, of Kamaraju for about a month, with- 
her father’s. knowledge and cénsent. The accused are four brothers, 
eand they age the nephews of P. Acharlu. Abéut midnight on the 
* 10th June they came to the house of Kamaraju, which is close to 
their own, and took the girl, Sarasamma, to their own house, where 
she vês ate oflce marrieé to the 8rd accused. ‘The consent -of 
P. Acharleewas not asked for nor obtained, and the accused and 
' Kamaraju kné@w that it would be refused if „sked for. Kamaraja 
after the mariage pretended that the girl was taken away without | 
his consent, but “the fiin i is that he was present at tho marriage 
and really consented to it, hoping to persuade P. Acharlu to accept 
accomplished. fatts after the marriage was over. The girl was kept 
for some 86 bours i in the house of the accus@l, atd was ee piven 
up to the Police whose aid’had been songht on behalf of P. Acharlu. 


_ ‘The Sessions Judge acquitted the accused on the ground that 
Kamaraju was the lawful guardian of the girl at the time, and thé 
prosecution had failed to show that the taking of the girl was with- 
out his consent, It was suggested to the Sessions Judge that 
Kamaraju,.if a party to the taking, should be charged as an pre 
but this the Sessions Judge refused to do. 


The question raised i in this appeal is one of great importance, 
and of considerable difficulty owing to the indefiniteness of section 
361 of the Indian Penal Code. The section requires that a taking 
or enticing out of -the keeping of the lawful guardian without the 


om 
e .. æ- >» o ý 
] - 
kanl 
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ree of the guar dian, should be established, and the. explauttion Reg. 2 


to, the section’ slates that the words “ lawful guar dian” fholude*“any ` eee ahii 


epersan lawPully exttrysted with ‘the can? or auspody of gach minor.” 7 ee 
It cannot, I think, Be doubted that Kamateju had “been entr ee 

with the care and custody of .the-mifior for a tehfpar "ary, but indefi - 
nite, period, and was therefore a lawful gqartian for the time beings s 
within themeaning of the ‘section, SO; that g a takihg out df his posses- 
SION, without his conent would have « ‘peertean offence. But the e e 
‘evidence is that he was a consenting party, sò that the takipg ` 
from his house yas no offence so far as his gyatdiansl&ip was con- í 
cerned. It is, however, urg ed for the prosecution thaf the guardian- o 
ship of Kamaraju did Rot extend to the giving of the girl m marriage, 


and that, for that purpose, she was Still under theguardianship of l | 
her father, and reliance is placed on the langage of Sir Hyde East pe 


in reference to the case of Hicks v. Gore (3 Mod. 84). In that case 
the mother, who was the guardian of” the girl, placed her under the 
care of Lady Gore* who caused the girl, without hey motheréss 
consent, to marry Lady Gore’s own sow. - Lerd Herbert having” 
regard to the terms of the statute (4 and 5 Ph. and M. Ch. 8, s. 2) 
held that no offence was committed. * he reference fo this Sfr Hyde - 
Hast says: “It deserves good consideration befowe ié%s decided 
that an offender, acting in collusion with one who ha¥the temporary 
custody of another’s child, for a special purpose, and &ngwing that 
the parent or proper guardian did not. cénsent, is yer not within the 

` statute. For, then, every schoolmistress might dispose i in the same 
manner of the children committe to her care, though such delega- 
tion of the custo@y of child for a particular pur pose be no -deleg’a- 
tion of the power of disposing of her in mar riage, but the: governance 
of the child in that respect may still be said to rest with the parent. a 
e(1 East P. C. 457). 

In reference to this opinion Mr. Mayne says: “I think there 
can be no doubt that if a schoolmistress were to conmve at the 
elopement of one of her pupils with a man, she would be convicted 
under section 861. She could have no authority to consent to such 
an act and he could not have supposed thatshe had” (Mayne’s 
Criminal Law of India, p. 643), and Mr. Roscoe suggests that the 


correct view “is to hold that, by.the fraud of the temporary guar- ° 
dian, the latter loses all ‘right to the possession of the child wha i 
~ 


e e 
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Reg.” revelts info shee posséssion of pr natur&l. guardian,” and he states — 
ve 
Avasarala _ “that, $ in aecdrdance: “with ang ‘gbove view, Amphlett, B:;, in 3” CASE 
T tried at Leeds Aasizas: (afte consulting Coler idge, C. J y Tuled thate 
by thé fraud of the t8elporary*guiax ‘dian the night to possession of 
the child had rev@rted , (Rosco’’s Criminal - Evidence, lith, pos 


°% p. 254). Pers 
. p In lie case reporter tn DBR. 8 G. 971 © Empres v. *Pemantle, 
. j the mother of a little’ el" removed her from her father’s „house at 


° niglit, without his gonsené, and got her married to a certain man. The l 
conviction under section 368, Indian Penal Cod@ was upheld,. the 


e o High Court rerharking ‘f under any ordinany,circumstances the cus- 


~ - .tody.of the mother is the custody of the father, and any removal of the 
= children from prace to place by the mother, ought to be taken to` be 
~ consistegt with the rights ofthe father as guardian and not as a 


takmig out of hi8 keeping. Buigthe present case is very peculiar. The 
mother removed ‘the girl from the father’s house for the express 
spur "pose offmar tying ‘Her without his consent and thereby y “depriving 
im for ever JH hei giar a dianship ånd custody. This did, we think, 


amoung to a taging o out of iheskeeping of the lawful guardian.” 


fa the present case though Kamaraju was a guardian within 
the meaning o€ section 861, he was not the only guardian, . The 
explanation tp the section says that the words. “the lawful guardian” 
- include any gerson lawtally entrusted, &c. Such a temporary 
guardianship does’not. ‘exclude the higher legal guar dianship of the 
father. That remains in full force.. Here Kamaraju was a lawful 
` . guardian and she girl's father also was her legal ang lawful guardian. 
_ It cannot,-8£ course, be saifl-that thetadetised removed the girl from 
e the immediate or physical keeping or possession of her father, but 
such possession on the part of the father is not necessary. In'the, 
"“ ease.of-R. v. Mycock, the girl, aged 16, met the accused.by ap- 
_pointment at-some distance from her father’s house and went away 
with him voluntarily. Walles, J., in summing up said that “the 
statute (24 and 25 Vict., Ch. 100, §..55) upon which the prosecu- 
tion was based was for- the protection of the rights of parents, and 
the prisoner had no more right to deprive the father of the girl of 
his property, as it were, in her, and his possession of her, than he 
would .haye a .right to go into his shop and carry off one of his 
. telescopes or optical instruments, The girl was also just as mueh 
l P 


. 
ü » 
w e yu 

hi 


ehad actually beat ip her father’s ` héfuse | at. the time.” (Cox’s rh sila 


~ 
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in the possession of her fater when she was walkfng i in thy stgeets, 


Pee: 


0 


uyless she had given up the intention of seturning homg as éf she* ihai 


Criminal Cases, Vol®12,-p. 28). Again, i in Se Crow Case Reserved 
of The Queen v. Manktelow (Law J onrnal,»1 853$ Vo]. 22, Com. Law, 
p. 115) the girl met the accused at a flistttnce - fren her father’s 
house andjwent away with him. In thescoursé of the argument 


Alderson, B., heviarked: “what is tò * deter mine the father’ 8 posses- | 


sion ? Samon the prisond meets the Girl in the garden and 


takes her away from that place with him, doeg he not jake her ont? 


of her father’s possession? Or suppose she is walking a mile from 
the house, or going Ar a message for her father, and the man mests 
her and carries her away, is she not in lr father’s possession ? 
Suppose she ts staying on a visit, is this any difference Y’ 

Jervis, C. J., delivered the ihdgment af the Courf (all five 
judges concurring), upheld the conViction, and Said “ according to 
the opinion of Male, J., in Queen v. Kipps, it is ngt necessary 
that there should be an actual possession bye the father. So long 
as she continues a member of her father’s famiby and is subject to 
his control, she is in his possession. The facts 8 ahis dasg show 
that there was a continuing possession in the fath.” ee The case of 
R. v. Henkers (16 CQox’s Criminal Cases, 257) i$ not opposed to 
this view, for there, the girl, aged under 18 years, had been living in 
London employed as a barmaid, while è gher father was living in 
Wimbledon. There isa clear and wide distirfction between a girl 
of nearly 18 who has gone int? employment away from her e father 
and is earning her, livelihood apart from him, and a child who is 
still habitually living in The? father’s*house and is dependent on 
him for support and who goes on a merely temporary visit fo the 
house where her sister is staying. The Euglish statutes are intended 
to protect the rights of parents and to safeguard the interests of 
minors, and theseare also the objects of the provisions of the Indian 
Penal Code in sections 361 and 363. The explanation to section 361 
is not intended to limit the protection which the section gives to 
parents and minors. I is intended to extend that protection by 
including in tlie term “lawful guardian” any person lawfully 
entrusted with the care or custody of the minor. The fact that a 
father allows his child to be inthe custody of a servant or friend, 
for a limited purpose and for a limited time, cannot, in my judg- 


. Reg. - 


5 
Ay marali 
J agannadha 


Row. 
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ment, determine the father’s rights as guardian or his legal pos- 


esos on for. the purposes of thcriminal law. This was clear ‘ly the 


vew of Alder son,®B. 2 and o$ the Court in the ase of Alanktelow e 


already referred. to. ` TA hold otherwise woud, I think, deprive - 


parents and minore%of a eptotection which dee need, and which 
the law defir adds give iep. The result’dt the cases seems to be 
that the © Joust musts coystder all the fact? and see whether they are 
, consistent or not with the cafiéiituancesof the father’s legal posses- 
sion of the minor. elf by are not indbnsistent, the minor*must be 
*ield to be i In the father’s possession or keeping eyen though the 
actual physical possession ; should be temporarily “vith a friend or 
Sther person. In the present case the accused dnew that the father 
of Sarasamma “g not, and would not, consent to her removal from 
the house 8f Kamarajw for the purpose of being married to the 
3rd accused.: When Kamarfigu connived at the taking he knew 


that it was contrar. “pt the withos of the girl’s father, and that he had - 


nọ authority to consent to the taking, and his connivance thereat 
was a fraud upon the rights of the father as guardian. A fraudu- 
lent consent of Chis, kind, known to the accused to be fraudulent, 
would ne, inmy judgment, be of any avail to the accused. So 
long as ; the girl was in the house of Kamaraju, where the father 


allowed her to he temporarily, she was still in the father’s legal , 


keepjng and he was able & exercise control ovér her through Kama- 
raju. But ‘vhen éhe aceused carried her off to their own house, 
the father hadend longer” Any control over her. By this act they 
took her froin hisekeeping within the meaning of section 361, and 
Kamaraju in conniving at their act was, in my jugement, uilty. 


as an abettoue e b ` ee 


% - It remains to consider wh#t the ræ&ult of these conclusions is; 
with reference to the appeal against the acquittal of the accused. 
The charge against them under section 366, Indian Penal Code, is 
framed in general terms and does not state from whose lawful 
guardianship the kidnapping took place, and the acquittal is in 
equally general terms. ‘The records in-the case, however, show that 
the trial was conducted on the footing that the kidnapping was 
from. the guardianship of Kamaraju and of that offence the 


accused were rightly acquitted. Whether the accused were guilty ` 


of kidnapping the girl from the lawful guardianship of her father 


* g | 
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was not really pried, though on the evidence that vould Seem? to be F 

` a . è | Avasarala’ 
. the offence of which they were guilty: ° b a 


The charge, hoever, and the actpaittgl being jn gener eal teyms,* Row. 
the acquittal might, I think, be pleaded, unter section 408, Criminal 
°” Procedure Code, in bas pf a new trial oh a „charge of kidnapping e | 
from the father unless thjs Court in tefms sets aside the acquittal o*. 
so far as ft relates to éhis offence. o a . ° 1 


1 
1 


I would, therefore, a allow the appeat and seb aside the acquittal * E 
so far as it relates to the offence of ktdnapping from the favwiub 
guardianship ofP. Acharlu, and I wéuld disthiss the aspeal so far a 
as the acquittal relates to the offence of kidnapping from the lawiné ~ 
guardianship of Kamarajyue -- : © pr 


I would also direct that the accused ve ekba on*the charge : 
of kidnapping the girl from the lawgāl ae of PeAcharlu. . $ 


It is of course open to the prdgecution to*bake steps agginst 
Kamaraju as an alfottor. x ee 


* a t ] 
Davies, J. :—I agree, e e . > ° 


* mm eyn, 


IN THE HIGH COURT OF JUDICATURE WP MADRAS. 


Present :—Str Charles Arnold White, Chief j tice, and Mr. “nh 
Justice Davies, e _ 





a - 
The Queen... ah yo hee ae : i 
v, s "o e 7 
Thimma Reddi oe as 4 9th decused* 
e a (Coynter-peiitionery, 
Criminal Procedure Code, Ss. #8 and 497—Letærs Patehit—Bail yMunted by Sessions Rog. 


Judge— Petition to High Court to discharge bail—Jurisdiction— Discretion. — - Vs 


Thi 
Where ea Sessions Jadge, atte®considerite the evidence, comes to the sonalio Read. 


that there are no reasonable grounds for believing tho accused guilty and admits 
him to bail, the High Court will not go behind the finding and discharge the bail 
eithor under 8. 439 of the Code of Criminal Procedure or under any other pron ision 
of lew. 


“oe 


Per Davies, J. (The Chief Justice dubitante):; The High Court has jurisdic: 
tion to interfere on revision if the order of the District ie as to bail was 








. illegal, 
Application praying the High Court to order that Kona B 
Thimma Reddi, the 9th accused in the Preliminary Register Case ` 
= # Criminal M. P. No. 107-of 1900. l0th September 1900. i 
® `~ : Ps 


Oo 


+ 
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Reg. No. | of, $060, of the file of the Distric Magistr ate of Anantapur 
Thimma "who has been committetl for tfial to the Sessions Court of Kurnopl 
Reddi. , and who is now om bail, ma, be committed tg chstody ed’wring tlee 

~  triål of the said’ case bythe ‘Sessfons Judge of ‘Kurnool. 


John Adam.for*tho, Rublict Pr ‘osecutor ton the Crown. , e 
e 
° Allan Daly for the oanter-pefitioney., 
. The Court wade thé following > B E i 


i ORDER The ohar: Puni: :-—If this case the Sessioħñs J ndge 
eveloased on ¿bail the 9th ‘accused in a case committed for trial to 
his ~Court. An application was made by the prosecution to the 
Sessions Judge for an order that the accusedshould be committed 
to custody of tha ground that since his felease he had been tamper- 
ing with tlee proSecutien witnesses. The Sessions Judge dismissed 
this appleation. : a 
r @ 
eThe Public Pfosecutor now asks this Court to set aside the 
order of the Sessions Judge releasing the accused on bail, and to 
order that he ba committed to custody. The Public Prosecutor hag 
not satisfied me that either under S. 439 or any other provision of 
the Code“of Ceinfinal Proced’ire, or under the Charter Act, we have 
jurisdiction %m make the order which he asks us to make. He has 
been unable to ĉall our attention to any case én which, where a pri- ° 
soner has ca i on bail by a Sessions Judge, the Court has 
interfered. e’ 7 : K .è 


f Assuming wefhave jurisdiction, I should certainly decline to 
exercise it in this case. Section 497 (1) of the Cgde of Ostminal 
Procedure provides : =a“ When any peson accused of any non-bail- 
able offence is arrested or detained without warrant by an officer in 
“charge of a Police station, or appears of is brought before a Court, 
he may be released on bail, but he shall not be so released if there 
appear reasonable grounds for believing that he has been guilty of 
the offence of which he is accused.” In his order on the application 
to commit the 9th accused, the Sessions Judge does not follow the 
words of the section, but he states that he does not believe the evi- 
dence (by which I presume he means the evidence recorded in the 
depositions) against the accused. This, I take it, amounts to a 
e finding by the Sessions Judge that there do not appear to be 
reasonable grounds for believing that the 9th accused has been 
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slag of the offence of which. he is accused.. We chnaot go behind Reg. 
, this finding without prejudging the case, which is now ” being tried thimma 
` befor’ ihe Sessions Judge and tHe ec We cannot interfere Redd. - 


‘The application, must be dismissed. °. $e ° : - 


, Davies, J: ss agree, except thaj I hfero little doubt that we 
have jurisdiction to interfereyin revisypm f the Judge had passed ane 


illegal order. 2 ad get ig. ee A : 


Attorneys for counter petitioner's Shori and Roll. 7° 


s 
A © o 





IN THE HIGH COURT OF JODICATURE SY MADRAS. > 


Present :—Sige Charles Arnold ` White, Chief ee and? ` 
Mr. Justice Subrahmanta Aiyar. ae j ° Pai 


Rangacharyulu and’ others ra ; us Appellants” 
e* & + © 
"a ar a y Plaintiffs). ği 
: a , 


Venkata CMinnayya Rao Bahadur ... ow tate S 3 
m o -n a _. (Defengant). 
‘Wms. 


Misjoinder of parties and causes of actionmAr chakam* ofire— Worship by turns Ranga- 


Interest in daily offerings. - ©. t o ° è ` dal 


Where several archakas of a temple doing duty by turfs, @&ving been evicted Vonks nia: 
by the dharmakarta from the temple, jointly brought a suit to recover the share of ee 
the emoluments appertaining to the archakam office:— R 

Held, that as they. were all jointly interestedyin the gaily offSrings of whioh the : 
emoluments consisted, the suit was pot bag fos misjojnde® ofeparties or catisey of 


action. . @ š Jn 


+ . g bad 
#12 also, that on this question of misjoinder, there was no differente between a 
a suit to recove® Peo and one to restrain the defendant by an injonction 
from interfering with bhe * performance of their duties or enjoyment ° the emolu- 


ments in future. = A 
Semble, that so far as the ‘dharmakarta of the temple was concerned, the archa- 


kam office which the plaintiffs were entitled to enjoy by turns was one and indivi. 
sible and that in that view also the suit would not be bad for misjoinder. 


Appeals from the order of the District Court of ore in 


0. S. Nos. 6 and 5 of 1898 respectively. 


Z~ 


. The plaintiffs were the;holders of the ar hake office of the 
ienie: in Dwaraka Tirumala, - They performed the duties of the 
office by turns. The Ist, 4th and 6th plaintiffs were entitled to, i 
do duty for four, days each; the 7th and“8th together for four 


-.# A. A; O, Nos, 17 and 18 of 1899. `` 26th September 1900. l 
c na od 
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gas i days ; the 2nd ahd 3rd plaintiffs to do duty for five dys oe ‘and 
Prr the 5th fòr iyo days. In. this way they were- Soing duty wy. turns and: 


"a 


ith A in rotation. At the, end of eat day the box in which the offerings pe 


ayya 
„Bahadar, of the, worshippers, were, deposited “was “opened -i in? the presence òf» 


ae _ ‘the defendant’s. agent q’ a list” was made. Ong half.of these . 
pfferings went to tlte anchaltus who divided ig mong., themselyestin ` 


r proportion to their® respecti fo Minteresté Jin the office. -Om the 29th ` 


. Septembef 1895 the defendants ajected the 7th and 8th pħintiffs — 


e * who were then doing dutar ar chakas} gn their turn, and gubse-” 

: qugnthy ethe “plaintiffs wêre eentirely.-excluded from -performing 
„e their duties of daily worthip. . The plaintiffs brought #wo suits, one 
efor, emoluments, and another for an injunction tg restrain the dhat- 

" makarta from interfering. with the „performance of their duties, or 


$ 
í 


e enjoyment of the efpoluihents, and on objection taken by the de-" 
fendant that the suits were bad for misjoinder of parties arid causes . 


~ of action, the Pistrich J tdge rewired the plaint asking one ofthem `. 
to adopt the plaint and, the others: to file separate be plaints. Hence 
* this “appeal. e _ #3 l 
= P, R. Sundart: Aigar and y. C. Seshachariar for appellants. 
Sir k. Bhasyhm dane N. Subba Rao, and S. Gopala- 
A sami. Aiyangar “er ene l 


The ee delivered the following <= 


~~ 


oS doing these ‘suits on the ground of eoep: 


Ca 


j 


Te, WAS conceded on behalf of the e that jf is office 


58v * JUDUMENT: We thinktthe District Judge was wrong i in 


of archakam was orie office;: the plainiffie.were entitled to: sue | 
jointly i in both suits and that there was no misjoinder. ~ It seertis 


toi ug that we might’ well hold thafas betwen the plaintiffs and the 
defendant ‘(the dharmakarta) there „was only-one office. -We do: 


not, however, decide the‘case on-this ground. For the purpose of- 


our:decision we may assume that the plaintiffs as -between theni-"* 


- selves, may be described as “separate office-holders, ‘In-‘Suit No. 5, - 
they claim their $ share of. the ‘emoluments which have been 


rd 


retained by the; defendant. It is “not disputed that they--are ‘all 


. interested in the daily offerings o of which the emoluments consist, 
“and it seems to us that this being: šo, they are clearly entitled to.sue 


jointly. Fhis wag in effect: coiceded on behalf of the respon- - 


k 
iai 
i 


-a 
s 


ae & 
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Vent. But we have been tasked: toeglraw’ ob distinction bébween the Bangor ae X 
claim insSuiteN o, 5 and that in SuibN 6.) In Sujt No. 6 the Plain- pa x pi T 
tiffs’ cause of actioĝ is their eviction Ero the offiwe Of archalkim,; Venkat a 
If they are entitled to sue jointly for "thie g ¢ gmoluments already Rao Bahadur 


due sto them, it follosve ade entit. et. fo sie, joinély for the e 


relief claimed in Suit No.5, thakis to adfy cfr ayvinjurigtion restr ain e” 
ing the defendant from interferdageyith the perfdrmaricé of ee hs 
dhties qr enjoyment of the emoluments" fn gating. e ~ = | 


® 
The appeals must be allowed with sosts, and. the cases will be 
sent back to th8 District Judge to betlealt with on the nferits. Costs . 
in the court below wil be dealt with in that court” S decree. » Eg REF 


- 


IN THE HIGH COURT OF JODICATERE, AT "MADRAS. - s 

Present Sir Charles Arnold White, Chief Justice, a a 

Mr, Justice Benson. oa A 4 
nt” 


e ~u 9 


; e a 
Srinivasier F aur ues ~ ASpella 
os - (Plaintif). ee 


Vv, 
Muthusami Pillai and others . oie Se geeks s Respondents - is 


` ( Defendants 2 to 
. 6, and representa- 
| tives of the ist 
© o . defendant). K , 
Limitation Act XV of 1877, Art. 189-—Tenanei y from year {p year genie aos of Ear err 
,landlord’s fitle--Option to evict Substatings tenancy wAdigrse ` possession— 


Y. 
Limitation. of f e «-  (;Muthugami 


The relationship of landlord and tenant does not cease ‘on the mere repudiation cm 
of the@ar.dlord’s title by the tenant. Omasuch repudiation it ig open to the landlord 
to evict the TS with®ut apye netice to quit. But. uwiil the landlord in some way’ 
indicates his intention to put an end to the tenancy, the tenancy subsists, g 
Where a tenant from year to year to the „knowledge of the landlord repudiate® 
the landlord’s title and sét up a right of nate occupancy, and the landlord did 
nothing to show his intention to determine the teriancy until more than 12 years 
after the date of such repudiation when he gave a notice to quit and Brought this’ 
suit in ejectment :— 
Heid, that the suit was nel tel nadar Art, 139 of the E Act. : 
Second appeal from the decree of the District Court of Trichino- 
poly in A. S. No. 122 of 1897, presented against the decree of the 
Court of the District Munsif of Srirangam in O. S, No. 161 of 1895. 


P. R. Sundara Aiyar for appellant. A 
P. S. Sivaswams Aiyar for respondents, 


‘ 
sae = wer rt ¢ 


20th O ctober 1900, 
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* S. A. 391 of 1899. 
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crinivasier The Curt delivered. the following è i a ( 


Y. . 
ee y SÛDGMENT; ivo ints: were raised op behalf of _tlf 7 
= appellants—~* . h e , a . 


(1) That the le mgd judge misconstened ‘the two Exhibits 
. RandS in holding thas their effett waste confer an occupancy - “ 


~ 


-è right in | perpetuity y on the tabiondanft preglecessor in title ; 
‘ (2). That the learn’éd Fytigd erred in®law in holding that a 
s “suit in ejeatment was bryet by lipitateon. -e 


e °With regard to the “corfstruction of documents, Exhibits R and 
‘© S, we are uhable to agree witlf the view taken by thé learned Judge. 
: ° The Judge was of opinion that the effect of Exhibit S was to grant 
the kudivaram right in perpetuity to the defendants’ predecessor in 


o*: 
© title (one Perumas) with a reser vation of the right to lease the mel- 
ne - varam to pme one alex “The effect of Exhibit S, in our opinion, 


> was to consftute Perumal a %enant from year to year of the lands . 
, in _qfestion at an annual rent of Rs: 60. Ifdbe tenancy was put 
| an, end to, he’ was entitled to receive from the landlords half the 
pro@uce of the s@eds, paikkaramboo and fruit trees which had been 
planted by him: „That i is to say, if the landlords determine the 
tenancy” they scone liable to pay Perumal as compensation for 
| improvements "effected by him during the term of his tenancy one . 
| half the produce of the seeds and fruit trees? Under Exhibit S 
° there wouldSof*cougse, be no privity of contract as between Peru. 
mal and any raw“tengnt, Sut Perumal, on the determination of the 
tenancy, would have the right to recover as against the landlords 
half the produce « of the seeds and fruit trees. If Exhibits R and S 
are to be readaeas ‘amounting tp a granttofee pefmanent occupancy 
right, it seems impossible to place any reasonable eon ecu on the 
Words “ while so enjoying, if you be distuissed, &c.,” in Exhibit R, 
and the words “ while so enjoying, if any were to agree for a higher 
amount of lease, &c.” in Exhibit S. In our opinion, under Exhibits 
R and S the rights acquired by Perumal were merely the rights of 
a lessee. 
With regard to the question of limitation the learned Judge 
held that, inasmuch as in 1871 the defendants to the knowledge of 
° the plaintiffs set up a right of permanent occupancy in the lands in 
| e question, thereby repudiating their landlords’ title, any suit in 
ejectment was barred by limitation. Under Article 139 of the 2nd 


~ ® 
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dule tå the Limitation Sct, the period of erent is #2 ares lal : 
e tipe from which the periodsryns FS the date of the detereni- Muthusami 

fi of the tenancy? The lodi ned J fagqhaa frag the tenangy meee ae 

s determined as from the time wh8n the landlords knew that the 

efendants had set up agright of erfranent ocèuparcy in tħe lands ,. 

in question. We think he was Wong im fo holding. The lands’ °° 

demised were agricultural lands, fand gonsetjuently. Section 111 of A 

the Transfer of Property Act?do not fpplyg But although the * ° « 


express provisions of this section do not appty tò the pr osent case, Š 







the section contains an exposition of tke genert] law which is ap- ® 
plicable. Section 111 ot the Transfer of Property Act provides that,» 

a lease of immoveable 7 Or operty determines by forfeiture, in case the y 
lessee renounces his character as such by clafming title jn himself s’ 
and the lessor does some act showing Js itbention to determine the =, äi 


lease. A tenant repudiating the title yader which he Altered be- Mi 
comes’liable to immediate eviction at the option of the landlord 
see the case reported in I. L. R. 12, B. 352 on page 366, Vishiw 
Chintaman v. Balaji Bin Raghuji.. Until the langlord indicates 
that he intends to exercise his option, the tenancy subsists. In 
the present case the lessor did nothing to show fis Gntentien to 
determine the lease until he served the defendants*with notice to 
Quit. It appears to be’settled law that in othe cas of a person in 
possession under a tenancy for a term of years or for life, a mere ° 
notice by the person in possession that. hdvclaimeds to, be holding 
under a perpetual or hereditary tenure does not hake his pesses- 
sion, after notice, adverse within. the meaning of the Limitation 
Act—see the jud$mens of the Brivy Council in,the caseyreported in 
. L. R. 27, O. 156, Beni Pershad Koeri v. Dudhnath Roy. Even- 
f, after the tenant’s repudiagion of the landlord’s title had come to. ® 
the knowledge of the latter, the tenants are to be regarded as in e 
the same position as tenants for aterm of years who are holding 
over after the expiration of the term, time doés not begin to run 
as against the landlord until the tenancy on sufferance, or the ten- 
ancy at will, has been determined—see the case reported in I. L. R. 
8, M. 424, Ademulam v. Pir Ravuthan. 


The respondents’ vakil was driven to contend that a distinction ‘ 
must be drawn between a tenancy for a term of years or a tenancy ğü T 
for life and a tenancy from year to year, and that, in the case of a 
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"| tondnoy? from year to year; , thee setting? up ofin adverse righ” 
th® tenant ipso facto puts an ext ig the. tenancy, _ 'Phis propo: 
cannot be wnaintaitedhone any, principle of law and ‘is mm 
_ ported by authority. “The case reported in £. L. R. 7 .B. 
Maidin’ aay: Nagap, is no au horitysfer the proposition: elt was 
*held in that case ‘that the' tenant’ g alleged tenancy was 4 pretended“ 
tenancy. . His possession, ron. he first, ae against th® landlord, 
was wrongful. ' He fas a more respasser. In the present casé the 
» detéhdants’ possessió was under the lease. This possession, as 
against the plaintiff, -did not become wrongful, amd therefore could 


Er ° 


o «not be adverse until'the landlord exercised his option to determine 


the tenancy. Scag, os ge “cia? f 

The gbservation’ of Bir Suira Auu in his judgment i in 
the cage: reported in Li R; 21, M: 158, Ittappan v. Manavif: 
rama, hafe boert cited i in: ‘sapport of the respondents? contention, 


We do not think, however, that the learned Judge intended to lay 


down: that*a tenancy from year to year was ipso facto determined 


ley disavowaleof the I#ndlord’s title. It may be that-such a 
disavowal renders the tenant liable to be ejected without notice tc 
quit,ebūt it: Fok not prechifde the landlord from waiving the fonfei- 
ture and feeating the tenancy as a subsisting one. - 


The decisfon inyDoe d. Davies v. Huanse 9 M. & W. 48, has no 
bearing uporths questjon. raised in the present casé. It was merely 
a decision ébaf, - ig the’ circumsances of that case, a notice to quit 


‘was Tot necessaly tò. entitle the plaintiffs to recover in ejectment. 


“Tn Dee d. Graves vV. Wellse¥0 A. & E. 42% the onfy ques; 


_tion was whether art or al disolaimer by attenant worked a forfeiture- 
“in law. = l i 

We think the plaintiffs. are entitled ‘to sue in, ejectment, ane 
we allow. the appeal except as regar ds the lands referred to-as item 
5: As the plaintiffs have succeeded ` ‘with regard to the substantial 


part of their ag the — will: be allowed with costs through- 
ont, 


The plaintiffs ate entitled to mesne profits the amount of which 
m be determined i in execution. 


